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vacateil  on  review,  10  L. D.,  48. 


772,  and  8  L.  D.,  467. 
State  of  California  v.   Pien^  (3  C.  L.  O.,  118); 
modified,  2  L.  B..  854. 


Meyer,  Peter  (6  L.D..  630);  modified,  12  L.  D.,  436.  State  of  California  v.  Smith  (5  L.  D.,543);  over- 
Morgan  V.  Craig  (10  C.  L.  0.,  234);  overruled,  5  |  ruled,  18  L.D.,343. 

L.  !>.,  303.  I  Strieker,  Lissie  (16  L.  D.,  74);  overruled,  18  L.  D., 

ICorthem  Pacific  R.  R.  Co.  (20  L.  D.,  101) ;  modi-  j  288. 

fied,  22  L.  D.,  224.  Sweeten  v.  Stevenson  (3  L.  D.,  240) :  overruled,  3 

Korthem  Pacific  R.  R.  Co.  v.  Bowman  (7  L,  D.,         l.  D..  248. 

238) :  modified,  18  L.  D.,  224.  i  Taft  r.  Chapin  (14  L.  D.,  503) ;  overruled.  17  L.  D.. 

l^orthern  Pacific  R.R.Co.«.Bums  (6  L.D.,  21);  I      414. 

overruled,  20  L.  D.,  101.  |  Talkington's  Heirs  v.   Hempfiing  (2  L.  D.,  46); 

Korthern  Pacific  R.  R.  Co.  v.  Miller  (7  L.  D.,  100) ;  j  overruled,  14  L.  D..  200. 

overruled,  16  L.  D.,  220.  ,  Tate,  Sarah  J.  (10  L.  D.,  460) ;  overruled.  21  L.  D., 

Vurthem  Pacitlc  R.  R.  Co.  v.  Yantis  (8  L.  D.,  58) ;  I  211. 


overruled,  12  L.  D.,  127. 
HTymon  v.  St.  Paut  Minneapolis  and  Manitoba 


Taylor  v  Yates  et  al.  (8  L.  D..  270) ;  reversed  on 
review,  10  L.  D.,  242. 


Rwy.  Co.  (5  L.  D.,  306) ;  overruled,  6  L.  D.,  760.  1  Traugh  »,  Ernst  (2  L.  D.,  212) ;  overruled,  3  L.  D., 
Oregou  Central  Military  Wagon  Road  Co.  v.  Hart 

(17  L.  D.,  480) ;  overruled,  18  L.  D.,  543. 
Papina  v.  Alderson  (1  B.  L.  P.,  01) ;  modified,  5 

L.  D.,  256. 
Patterson.  Charles  E.  (3  L.  D.,  260) ;  modified.  6 

L.  D.,  284,  624. 


218. 
Tripp  V  Stewart  (7  C.  L.  O.,  39) ;  modified,  6  L.  D., 

705. 
Tupper  V.  Schwars  (2  L.  D..  623) ;  overruled,  6  L. 

D.,  623. 
Turner  v.  Lang  (1  C.  L.  O.,  51) :  modified,  5  L.  D., 


Pecos  Irrigation  and  Improvement  Co.  (15  L.D..  |      256. 

470) ;  overruled,  see  18  L.  D.,  168  and  268.  I  Turner  v.  Cartwright  ( 17  L.  D.,  414) ;  modified,  21 

Phelps,  W.  L.  (8  C.  L.  O-,  130) ;  overruled,  2  L,  D.,  |      l.  d.,  40. 


854. 
Phillipa,  Alonso  (2  L.  B.,  821) :  overruled.  15  L. 

D..  424. 
Pike's  Peak  Lode  (14  L.D.,  47) ;  overruled.  20  L. 

D.,  204. 
PoppK  James  (12  L.  D.,  433) ;  overrnled,  13  L.  D., 

Powell,  D.  C.  (6  L.  D.,  302) ;  modified,  15  L.  D.,  477. 
Rancho,  Alisal  (1  L.  D.,  173);  overruled.  5  L.  D., 
320. 


United  States  e.  Bush  (13  L.  D.,  528) ;  overraled, 

18  L.  D.,  441. 
Vine,  James  (14  L.  D.,  527) :  modified,  14  L.  D., 

622. 
Walker  v.  Prosser  (17  L.  D.,  85);  reversed  on 

review.  18  L.  D.,  425. 
Waterhouae, William  W.  (0  L.  D.,  131) ;  overruled, 

18L.D..  586. 
Watson,  Thomas  E.  (4  L.  D.,  160) ;  modified,  6  L. 

D.,  71. 

Rankin.  John  M.  (20  L.  D..  272) ;  reversed  on  re-      ^.^^^  p^^^  ^^  ^  D..  476) ;  overruled  on  review, 
view,  21  L.  D.,  404. 


*  Reed  v.  Buffington  (7  L.  D.,  154) ;  overruled,  8 
L,D.,  110. 

Rico  Townsite  (1 L.  D.,  556) ;  modified,  5  L.  D.,  256. 
Robinson,  Stella  G.  (12  L.  D.,  448) ;  overraled,  13 

L.  D.,  1. 
Rogers,  Horace  B.  (10  L.  D.,  20) ;  overrnled,  14  L. 

D.,  321. 
Rogers  v.  Atlantio  and  Pacific  R.  R.  Co.  (6  L.  D., 

566) ;  overruled,  8  L.  D.,  165. 

*  Rogers  v.  Lnkens  (6  L.  D.,  Ill) ;  overraled,  8  L. 
D.,  110. 


I      0  L.  D.,  150. 


Wickstrom  «.  Calkins  (20  L.  D..  460) ;  modified.  21 

L.  D.,  553. 
Wickstrom  v.  Calkins  (20  L.  D.,  450) :  overruled, 

22  L.  D.,  802. 
Wilkins,  Benjamin  C.  (2  L.  D.,  120) ;  modified,  6  L. 

D.,  707. 
Willamette  Valley  and  Cascade  Mountain  Wagon 

Road  Co.  V.  Chapman  (13  L.  D.,  61);  overrnled, 

20L.B..250. 
Wttlingbeck,  Christian  P.  (8  L.  D.,  388) ;  modified, 

5L.D.,406. 


The  cases  marked  with  a  star  are  now  anthority.    See  Hessong  v.  Borgan,  0  L.  D.,  158. 
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TABIiE  OF  CIRCUIiARS  AND  INSTRUCTIONS. 


Page. 
Hay  14, 1806.— Aceonnts;  anearned  fees.         572 
Aagast  29, 1896.— InBtmctioiia  under  the 

act  of  August  4«  1802 

October  16, 1896. — Survey ;  restoration  of 

lost  comers 


322 


November  27.  1896.— Right  of  \ray 

November  27,  1896. — State  selections 

December  23, 1896.-  Right  of  way 

December  26,  1896.— Accounts;  unearned 
361         fees 678 


Page. 
468 

459 
519 


CIRCUL.ARS  AND  INSTRUCTIONS  CITED  AND  CONSTRUED. 


Paga 

May  17, 1877.— Soldiers'  additional  home- 
stead; 2C.L.L.,479 495 

November  7,  1879.— Acyustment  of  rail- 
road grants 18 

January 30.1883.—Mineral lands;  9C.L.0., 
210 357 

February  13,  1883.-Soldier8'  additional 
homestead;  IL.D.,654 498 

August  4,  1885.— Railroad-indemnity  se- 
lections: 4L.D.,90 490 

June  27, 1887.— Desert-land  entry ;  5  L.  D., 
708 451 

September  15, 1887.— Price  of  desert  land ; 
61..  D.,  145 451 

February  13,1889.— Railroad  lands ;  8L.D., 
348 813,407 

April  20,  1891.— Desert  entry  of  unsnr- 
veyedland;  12L.D.,876 411 

April  22, 1801 — School  lands;  act  of  Feb- 
ruary 28, 1891 816^426 

December  10, 1891  .—Mining  circular,  par. 
29 506 


January  13,  1802.— Price  of  desert  land; 

14L.D.,74 

March  21.  1892.— Right  of  way;  14  L.  D., 

338 

October  12.  1892.— Building  stone,   act  of 

Augu8t4,ia92;  15L.D..360 

February  20, 1894 — Right  of  way ;  18  L.  D., 

168 

June  30, 1894.— Survey  manual,  tide-water 

streams 

June  30,  1894.— Survey  manual,  mineral 

land 

July  9,  1894.— Sute  selections,    mineral 

lands;  19L.D.,21 

November  30,  1894.— Town-site  entry ;  19 

L.D.,  834 

October  30, 1895 Extension  of  time  for 

payment ;  gen.  circular,  page  25 

October  30,  1895.— Repayment;  gen.  cir., 

page  97 

August  29, 1896.— Building  stone ;  23  L.  D., 


Page. 
451 

459 

324 

459 

394 

426 

459 

885 

305 

415 

830 
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Page.    I  Paea 

May  23,  1828  (4  Stot.,248),  private  land  August  18, 1856  (U  Stat,  87),  aban'd  mil. 

claim 137         res 237 

May  26,  1830  (4  Stat.,  406),  private  land  March  3,  1857  (11  Stat.,  195),  Minn.  R.  R. 

<daim 137         grant 540 

July  2,  1836  (6  Stat.,  676),  private  land  I  March  3. 1857  (II  Stat.,  251),  swamp  land.         184 

claim 180  I  March  12,1860  (12 Stat., 8)  swampland...        150. 


September  27, 1850  (9  Stat.,  496) ,  donation .  166 
September  27, 1850  (0  SUt.,  496),  see.  4  ... .  382 
September  28, 1850  (9  Stat.,  519).  swamp 

land ,  305.461 

February  14,  !«&  (10  Stat.,  158),  donation^  167 
March  2, 1853  (10  Stat.,  172),  sec.  20,  Wash. 

schoo)  lands 397 

March  3,  1853  (10  Stat.,  244),  Cal.  school 

lands 424 

Jnly  22, 1854  (10  Stat.,  308),  sec.  8,  private 

claim 193 

Angust  3, 1854  (10  Stat.,  346),  certification 


178,305,461 
April  11,  1860  (12  SUt.,  836),  Porterfleld 

scrip 321 

March  2,  1861  (12  Stat.,  230),  Territory  of 

Dakota 848 

May  20, 1862  (12  Stat.,  392),  homestead. ...  542 

July  1, 1862  (12  Stat.,  489),  Union  Pao 161 

July  2, 1862  (12  Stat.,  503)  agricultural  col- 
lege grant 461 

July  12,  1862  (12  Stat.,  624),  Minn.  R.  R. 

grant 540 

March  3, 1863  (12  Stat..  772),  R.  R.  grant. . .  343 


of  granted  lands 843,460  '  April  19,1864  (13  Stat,  47),  State  of  Ne- 


September  30,  1854  (10  Stat.,  1110).  art  2, 
Indian  treaty 

March  2, 1865  (10  Stat.,  634),  swamp  land. . 

May  15. 1856  (11  Stat,  9),  Iowa  R.  R.  grant. 

June  3, 1856  (11  Stat..  17),  Mobile  and  6i- 
rard  grant. 

June  3, 1856  (11  Stat,  20),  Wis.  R.  R.  grant. 


348 


braska 
151  I  May5, 1864(13Stat.,64),L.S.andM.  R.R. 

184  I      grant 206,429 

79      May  5. 1864  (13  Stat.,  66),  Wis.  R.  R.  grant         58. 
I  217,413 

288      June  2,    1864  (13  Stat,  95),  Iowa  R.  R. 

grunt  ''^ 


58, 
217,413  ,  Juno  25. 1864  (13 Stat,  184),  donation. 


187 


1 


XX 
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July  2, 1864  (18  Stat..  356).  Union  Pao  . . . .         161 
March  3,1865  (13  Stat.,  526),  MlDn.R.K. 

grant 540 

May  1, 1866  ( 14  Stat.,  355),  Nor.  Pac 206 

Jano  21, 1866  (14  Stat.,  67).  liomestead 458 

July  23, 1866  (14  Stat..  218),  a  vamp  land ...         231 
July  23, 1866  (14  Stat.»  218)  aec.  6,  Cal.  Acbool 

landa 424 

July  25,  1866  (14  Stat ,  239).  Oregon  and 

Cal.  R.  R.  grant 73,382,571 

Jaly  27,1866  (14  Stat.,  202),  Atlantic  and 

Southern  Pac 468,500 

February  25,  1867  (14  SUt.,  409),  wagon 

road  grant 339 

April  10, 1809  (16  Stat.,  57)  Northern  Pac 

grant 71 

May  6, 1870  (16  Stat.,  121)  common  R.  R . 

terminal 326 

May  81, 1870  (16  Stat.,  378)  Northern  Pac. 

grant 70,265,446 

April  28,  1870  (16  Stut.,    93),    Nebraakn 

boundary 348 

March  3, 1 871  (1 6  Stat.,  579) ,  Southern  Pac .         468 
March  3, 1871  (16  Stat.,  588),  St.  P.,  M.  and 

M.  grant 408,540 

June  5,  1872  (17  SUt..  226),  Bitter  Root 

lands 358 

June  8.  1872  (17    Stat.,  333),  additional 

homestx'ad 154 

June  8, 1872  (17  SUt.,  340),  Indian  lands  . .  151 
June  22,1874  (18  SUt.,  194),  R.  R.  indem- 
nity  387,565 

March  8, 1875  (18  SUt..  99)  Lassen  county 

de«ert  lands 61 

March  3, 1875  <  18  SUt.,  482)  right  of  way . .  67. 

458,519 
April  21,  1876  (10  Stat.,  35).  8ec.l.R.R. 

withdrawals 6,115,339,436,436 

August  15.  1876  (19  SUt.,  208),  Otoe  and 

Missouria  lands 144 

March  3, 1877  (19  SUt.,  377),  desert  entry.  61, 

293, 450, 574 
June  3, 1878  (20  SUt.,  89),  timber  and  stone        322, 

330,413,517 
June  14, 1878  (20  Stat.,  89),  sec.  2,  timber 

culture 298 

March  3, 1870  (20  SUt.,  471).  Otoe  and  Mis- 
souria lauds 144 

March  3,  1879  (20  Stat.,  472),  additional 

homestead 383 

May  14,  1880  (21  SUt.,  140),  sec.  2,  contest- 
ant  183,264,524 

sec.  3,  home- 
stead settle- 

nii^nt 188 

June  16,  1880  (21  SUt.,  287),  sec.  2,  repay- 
ment  63,138,250,282,414,555 

May  28,  1880  (21  SUt.,  143),  Osage  land ...  144 

January  13,  1881  (21  SUt.,  315),  railroad 

lands 468 

March  3, 1881  (21  SUt.,  380),  Otoe  and  Mis- 

souria  lands 144 

March  3, 1881  (21  SUt.,  505i,  mming  claim .         257 
March  3,   1883  (22  SUt.,  487),  Alabama 

lauds 251 


Paga 

May  17,  1884  (23  SUt.,  24) ,  Alaska 419 

sec.  8,  Alaska . .      8, 196 
July  5, 1884  (23  SUt.,  103),  aban'd  mil.  res.  14. 

237, 569 
sec.    5,    aban'd 

m'l.  res 516 

March  3, 1885  (33  SUt.,  371),  Indian  Umds .  145 

August  2,  1886   (24   SUt.,    214),   Indian 

lands 145 

March  8. 1887  (24  SUt,  556),  raUroad  lands.         579 

SOC.2 407 

sec.  3 327 

sec.  4 108,288,310 

sec.5 180, 

216, 301. 387,  508, 543 
May  14,  1888  (25  Stat..  622),  Ark.  private 

entry,  y 582 

October  2.  1888  (25  SUt.,  526),  and  lands. .  276, 483 
February  22, 1889  (25  SUt.,  676),  sec.  10  and 

18,  school  land 315,397,426 

March  1,  1889  (25  SUt.,  757),  sec.  2,  Okl. 

lands 886 

March  2, 1889  (25  SUt.,  854),  aec.  2,  second 

entry 65 

sec.  3,  leave 
of  absence.         404 
March  2,  1889  (25  SUt.,  990),  sec.  13,  Okl. 

lands 885,527 

March  2,  1889  (25  SUt.,  1008)  R.  R.  for- 
feiture    312 

May  2,   1890  (26  SUt.,  81),  sec.  20,  Okl. 

homestead 251,547 

May  14,  1890  (26  Stat.,  109),  sec.  4,  Okl. 

town  lot 196 

June  20. 1890  (26  SUt.,  169) ,  resen^oir  lands         485 
July  3, 18P0  (26  SUt.,  215),  sec.  11,  SUte  of 

Idaho 147 

August  30.  1890 (26  SUt.,  371),  arid  Isnds.  276 

September     29,     1890     (20     SUt.,    496), 

fort'eituro  R.  R.  granU 70, 317, 346, 413. 423 

September  29, 1890  (26  SUt.,  496),  sec.  3 ... .    26, 415 
September 29, 1890(26  SUt,  496),  sec.  7,  in- 

demni  ty 565 

September  29, 1890  (26  SUt.,  406),Bec.  8,  Mo- 
bile and  Glrard  lands  288 

September  30,  1890  (26  Stat.,  684),  exten- 
sion of  time  for  payment 804, 467 

February  28,  1891  (26  SUt..  796),  school 

land 315,423 

March  3,  1891  (26  SUt.,  854),  sec.  14,  pri- 
vate claim 193 

March  3, 1831  (20  SUt.,  1095) : 

sec.  1,  timber  culture 9,264 

sec.  2,  desert  entry 293, 450, 574 

set;.  4,  preemption 192.462 

sec.  5,  homestead 462, 547 

sec.  6,  homestead 305 

aec.  7,  confirmation  . .  144, 162, 176, 331, 456, 481 

sees.  11  and  16,  Alaska 417 

sees.  12,  13,  and  14,  Alaska 7,245, 

280, 283, 335, 337. 442 

sec.  17,  reservoir  sites 481 

sees.  18-21.  righ  t  of  way 275, 458, 519 

June  25.  1892  (27  Stat.,  59),  forfeited  rail- 
road lands 416 
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August  4.  1892  (27  SUt.,  348),   building 
stone 322,329,413,516 

Angnm   5,  1892    (27  Stat.,  390),  railroad 
lands 586 

January  31,  1896  (37  SUt.,  427)«  forfeited 
ndlroad  lands 416 

February  15,  1893  (27  Stat.,  456),  reiwy- 
ment 282 

March  3,  1893  (27  Stat.,  568),  Otoe  and 
Miaaonria  land 144 

March  3, 1893  (37  Stat..  572),  Stateselection .         147 

Mireh  3. 1893  (27  Stat..  693),  solds.  addi- 
tional certificate 495 

March  3,  1893  (27  Stat.,  640),  Cherokee 
outlet 386.635 

December  12, 1893  (28  Stat.,  15),  forfeited 
railroad  lands 416 

July  6, 1894  (28  SUt.,  122),  donation  claims .         569 

July  16, 1894  (28  Stat.,  109),  Utah  school 
lands 569 

July  26, 1894  (28  Stat.,  122),  donation 166 


July  26,  1894  (28  Stat.,  123),  time  for  proof 
and  payment  extended 248, 293, 304, 467 

August  4, 1894  (28  Stat.,  226),  extenalon  of 
timeon  desert  entries 293 

August  18,  1894  (26  Stat.,  397),  sold,  addi- 
tional homestead «  123,502 

August  23, 1894  (28  Stat.,  491),  abandoned 
military  reserration 14,237,567 

December  29,  1894  (28  Stat.,  699),  second 
homestead  entry 404 

January  21, 1895  (28  SUt.,  635),  right  of 
way 519 

February  15.  1895  (28  Stat.,  664),  aban- 
doned military  reservation 237 

January  23, 1896  (29  Stat.,  4),  R.  R.  lands.  26 

March  2, 1896  (29  Stat.,  42),  railroad  lands.  445, 560 

April  7, 1896  (29  SUt.,  90),  Ark.  pHvate 
cash  entry 682 

May  14, 1896  (29  Stat..  120),  right  of  way.         519 

May  21,  1896  (29  SUt.,  127),  right  of  way 
for  pipe  line 521 


REVISED  STATUTES  CITED  AND  CONSTRUED. 


Page. 

Section  2258 465 

Section  2274 190 

Section  2275 315,423 

Section  2276 815,428 

Section  2288 189 

Section  2289 462,547 

Section  2290 462 

Section2291 155,159,304,458,568 

Section  2294 140 

Section2301 305 

Swtion2306 123,152,465,496 

Section  2318 323,399,477 

SecHon2319 330,399,477 

Section  2320 227,857,399,476 

Section  2322 357 

Section  2323 223 

Section  2324 223,289 

Section  2325 70,173,398 


Page. 

Section  2326 23,70,113,258,395 

Section  2333 99.477 

Section  2347 112.119,128 

Section  2348 110,127 

Section  2851 HI 

Section  2367 451,574 

Section  2362 138 

Section  2889 76,562 

Section  2372 389 

Section  2387 76,419,562 

Section  2388 76,562 

Section  2448 136,467 

Section  2449 461 

Section  2456 690 

Section  2488 230 

Section  2490 308 

Section  3631 480 


RUIiES  OP  PRACTICE  CITED  AND  CONSTRUED. 


P»ge. 

Rulel 814 

Role  2 314 

Rule3 314 

Rule  7 142 

Rnle35 140 

Rule  48 502 

Rale53 414,444 


Page. 

Rule  70 412 

Rule  78 401 

Rule  82 412 

Rule  86 413 

Rule  95 530 

Rule  114 244,406 


DECISIONS 

RELATING  TO 


BAXLROAB  GRANT— LANllS  EXCEPTBD—TIMBEB  CULTUKE  CLAIM. 

NoBTHEBN  Pacific  E.  R.  Co.  v.  Lamb. 

Bigbto  under  the  timber  cultoro  law  are  initiated  by  application  to  enter,  and  prior 
improvement  of  the  land  covered  thereby  will  not  operate  to  exclude  the  same 
&om  indemnity  selection. 

Actinig  Secretary  Reynolds  to  the  Commissioner  of  the  General  Land  Office^ 

July  1, 1896.  (A.  B.) 

This  is  an  appeal  from  your  office  decision  of  May  18, 1895,  rejecting 
the  application  of  Maggie  A.  Lamb,  widow  of  John  K.  Lamb,  to  make 
timber  culture  entry  of  the  SB.  J  Sec.  21,  T.  11 K.,  K.  39  B.,  Walla  Walla, 
Washington. 

This  action  by  your  office  Was  taken  because  the  Northern  Pacific 
Bailroad  Company  had  made  selection  of  the  land  on  January  5, 1884, 
as  indemnity  tbr  lost  lands  within  the  granted  limits. 

At  a  hearing  ordered  to  determine  the  status  of  the  land  at  the  date 
of  the  selection,  it  was  shown  by  the  applicant  that  the  deceased,  John 
K.  Lamb,  began  to  improve  and  cultivate  the  land  in  the  year  1880, 
and  continued  to  cultivate  and  improve  the  same  until  his  death  in 
November,  1888. 

On  December  29, 1888,  Maggie  A.  Lamb,  his  widow,  presented  an 
application  to  make  timber  culture  entry  of  the  land,  alleging  the 
above  facts  of  improvement. 

After  due  notice  a  hearing  was  had,  and  the  local  office  recommended 
that  the  railroad  selection  be  canceled,  and  the  applicant  be  permitted 
to  make  entry. 

In  the  decision  appealed  from,  your  office  held  that  the  claims 
asserted  for  this  land  at  the  date  of  selection  were  not  such  as  would 
defeat  the  right  of  the  railroad  company  under  its  indemnity  selection. 

For  this  reason  the  application  of  Maggie  A.  Lamb  was  held  for 
rejection. 

While  the  testimony  introduced  by  Mrs.  Lamb  shows  that  the 
improvement  and  cultivation  of  the  land  were  continuous  from  1880 
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until  1888,  it  does  not  show  that  deceased  claiinaDtever  lived  apon  the 
land  or  was  qualified  to  enter  the  same  under  the  settlement  laws. 

As  rights  under  the  timber  culture  law  are  not  initiated  until  appli- 
cation to  make  entry,  improvement  prior  to  that  time  would  not  confer 
a  right  sufficient  to  defeat  selection  by  the  railroad  company. 

Your  office  decision  is  therefore  affirmed. 


Hall  v.  Lake. 

Motion  for  review  of  departmental  decision  of  March  11,  1896,  22 
L.  D.,  296,  denied  by  Acting  Secretary  Reynolds,  July  1, 1896. 


CONTEST-SOLDIERS'  HOMESTEAD -AMENDMENT. 

Drake  et  al.  v.  Wilt. 

A  contest  against  a  soldier's  homestead  declaratory  statement  is  invalid,  and  a 
subsequent  amendment  thereof  does  not  confer  any  priority  as  against  an 
intervening  contest  begun  after  the  homesteader  has  made  entry  under  his 
declaratory  statement. 

Acting  Secretary  Reynolds  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  A.  L.)  July  1,  1896.  (P.  J.  R.) 

On  May  2, 1894,  Isaac  Wilt  filed  his  soldier's  declaratory  statement  for 
tlie  NW.  i  of  Sec.  12,  T.  26  K,  R.  14  W.,  Alva  land  district,  Oklahoma. 

On  May  3, 1894,  J.  H.  Drake  filed  an  affidavit  of  contest  against  said 
declaratory  statement,  allegiug  that  Wilt  was  then  the  owner  of  one 
hundred  and  sixty  acres  of  laud  in  the  State  of  Nebraska. 

On  May  11, 1894,  Wilt  filed  a  motion  to  dismiss  said  contest. 

On  October  1, 1894,  the  day  set  for  the  hearing  of  Wilt's  motion, 
Drake  filed  an  affidavit  to  amend  his  affidavit  of  contest  and  asked 
fifteen  days  in  which  to  prepare  and  file  an  amendment,  which  is  as 
follows  : 

That  the  contestant  is  informed  by  the  register  of  deeds  in  Douglas  county, 
Nebraska,  that  Isaac  Wilt  was  the  owner  of  the  SE.  i  of  section  3,  Tp.  16,  R.  11,  in 
that  county,  and  that  on  May  5,  1894,  three  days  after  the  filing  of  his  declaratory 
statement  herein,  the  contestee  caused  two  deeds  to  be  recorded  in  the  office  of  said 
register  of  deeds,  one  by  himself  and  wife  to  H.  Misfelt,  and  the  other  from  Misfelt 
to  his  wife,  conveying  said  land  to  his  wife,  and  wants  time  in  which  to  obtain  the 
date  of  the  acknowledgment  of  the  deeds,  the  name  of  the  officer  before  whom  they 
were  acknowledged,  and  a  copy  of  the  deeds. 

On  October  1, 1894,  the  motion  of  Wilt  to  dismiss  was  overruled. 
On  October  2, 1894,  Wilt  made  homestead  entry  No.  6073  of  the  land 
in  dispute,  based  on  his  soldier's  declaratory  statement. 
On  October  3, 1894,  the  application  of  Drake  to  amend  was  allowed. 
On  October  9,  1894,  George  S.  Hamilton  filed  affidavit  of  contest 
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agaiDst  Wilt's  homestead  entry,  alleging  the  disqualification  of  Wilt; 
and  on  the  next  day  Hamilton  filed  an  application  to  intervene  in  the 
contest  of  Drake  for  the  purpose  of  showing  the  insufficiency  of  the 
same,  and  asking  that  the  application  of  Drake  to  amend  be  refused. 

On  October  17, 1894,  Drake  filed  his  amended  affidavit  of  contest. 

On  October  20,  Hamilton  filed  a  motion  to  dismiss  Drake's  contest 

November  26, 1894,  was  set  for  hearing  argument  upon  Hamilton's 
motion  to  dismiss  Drake's  contest. 

On  December  14, 1894,  the  local  officers  overruled  Hamilton's  motion 
to  dismiss,  and  held  that  he  was  a  stranger  to  the  record  and  could  not 
bo  heard. 

From  this  decision  Hamilton  appealed,  and  on  March  14, 1895,  your 
office  held  that  the  order  of  the  local  officers  was  purely  interlocutory 
in  its  nature,  and  from  it  no  appeal  would  lie  either  by  Hamilton  or 
Wilt,  and  that  Hamilton  cannot  be  heard  to  move  the  dismissal  of 
Drake's  contest. 

On  May  9, 1895,  Hamilton  appealed;  and  on  June  27, 1895,  your  office 
denied  his  right  to  appeal  from  the  decision  of  March  14, 1895. 

On  April  15, 1895,  Drake  filed  a  supplemental  affidavit  of  contest, 
alleging  that  Wilt  had  wholly  abandoned  the  land  covered  by  his  entry, 
and  that  said  abandonment  had  existed  for  more  than  six  months  since 
filing  his  soldier's  declaratory  statement;  and  that  he  has  changed  his 
residence  therefrom  and  has  failed  to  cultivate  and  improve  the  land, 
and  that  this  cause  of  action  had  not  accrued  at  the  date  he  filed  the 
contest  against  said  tract,  on  the  3rd  day  of  May,  1894. 

On  May  23, 1895,  Hamilton  filed  a  motion  asking  that  he  be  substi- 
tuted as  the  first  contestant  in  the  cause.  June  10,  1895,  was  set  for 
hearing  of  the  su])plemeutal  affidavit  of  contest  filed  by  Drake,  but  no 
hearing  was  had  on  that  date  because  of  Hamilton's  motion  filed  on 
May  23, 1895. 

On  July  8, 1895,  counsel  for  Oeorge  S.  Hamilton  filed  a  petition  for  a 
writ  of  certiorari,  requiring  your  office  to  forward  his  appeal  and  the 
record  to  the  Department,  in  the  case  of  J.  H.  Drake  v,  Isaac  Wilt.  Said 
petition  shows  substantially  the  foregoing  history  of  the  case  at  bar. 

On  September  28,  1895,  the  case  was  carefully  considered  by  the 
Department,  when  it  was  held  that 

The  contest  of  Drake  against  the  soldier's  declaratory  statement  of  Wilt  was 
dearly  void  (Lachapelle  v.  Herbert,  18  L.  D.^iBi),  and  raises  the  question  whether 
Drake  was  entitled  to  amend  his  void  contest,  subsequently  to  the  intervention  of 
the  contest  of  Hamilton  initiated  against  Wilt's  homestead  entry. 

It  was  also  held  that  the  decision  of  the  local  officers  was  not — 

purely  interlocutory,  but  on  the  contrary,  that  it  was  the  determluation  of  a  sub- 
stantial right,  to-wit:  Hamilton's  claim  to  the  prior  right  to  contest  Wilt's  entry, 
and  is  appealable.  Shugren  v.  Dillman  (19  L.  D.,  453) ;  Rathbum  v.  Warren  (10  L.  D., 
111). 

Your  office  was  thereupon  directed  to  certify  to  the  Department  the 
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record  in  the  case  and  suspend  all  further  action  until  the  matter  is 
passed  upon  as  presented  by  the  record. 
The  following  is  a  copy  of  Hamilton's  affidavit  of  contest,  viz : 

Personally  appeared  before  me,  the  undersigned  F.  P.  Alexander,  register  of  the 
United  States  land  office  at  Alva,  O.  T.,  George  S.  Hamilton,  of  Stafford  county  of 
Kansas,  who  upon  his  oath  says :  that  to  the  best  of  his  knowledge  and  belief  Isaac 
Wilt  who  made  homestead  entry  No.  6073  at  the  district  land  office  at  Alva,  O.  T.,  on 
the  2d  day  of  October,  1894,  based  upon  H.  D.  S.  No.  466  made  at  the  same  land 
office  on  the  2d  day  of  May,  1894,  for  the  NW.  i  section  12,  township  26,  uorlh  of 
range  14  west  of  Indian  meridian,  is  and  was  at  the  time  said  H.  D.  S.  No.  466  and 
said  homestead  entry  No.  6073  were  made,  disqualified  from  making  homestead  outry 
and  perfecting  title  thereunder,  for  the  reason  that  the  said  Isaac  Wilt  is  and  was  at 
the  time  of  filing  said  H.  D.  S.  No.  466  and  making  said  H.  E.  No.  6073  the  owner  of 
160  acres  of  land  in  fee  simple  in  the  county  of  Douglass  and  State  of  Nebraska, 
contrary  to  the  provisions  of  section  20  of  the  act  of  Congress  approved  May  2iidy 
1890. 

And  that  he  the  said  entryman  has  entirely  abandoned  the  said  land  and  lias 
expressed  himself  to  the  effect  that  he  had  no  intention  or  expectation  of  ever  resid- 
ing upon,  cultivating  or  improving  the  said  land. 

And  this  the  said  contestant  is  ready  to  prove  at  such  time  and  place  as  may  be 

named  by  the  register  and  receiver  for  a  hearing  in  said  case;  and  he  therefore  ivsks 

to  be  allowed  to  prove  said  allegations,  and  that  homestead  entry  No.  6073  may  be 

declared  canceled  and  forfeited  to  the  United  States,  he  the  said  coutestee,  paying  the 

expenses  of  such  hearing.  , 

Georgk  S.  Hamilton.  ■ 

Subscribed  in  my  presence  and  sworn  to  before  mo  this  9th  day  of  October,  1894. 

F.  P.  Alexander,  RegUUr.  \ 

Also  appeared  at  the  same  time  and  place  John  B.  Kelsey  and  Alice  H.  Kclbey  who  ; 

being  first  by  me  duly  sworn  on  oath  say  that  they  are  acqnaiuted  with  the  tract  of  < 

land  described  in  the  within  affidavit  of  George  S.  Hamilton,  and  know  from  the  ' 

personal  statements  of  the  homestead  entryman  Isaac  Wilt  to  them  the  said  affiants 

that  the  statements  made  in  the  said  affidavit  are  true. 

John  B.  Kelsby. 

Alice  H.  Kei^ey. 

Subscribed  in  my  presence  and  sworn  to  before  me  this  9th  day  of  October,  1894. 

F.  P.  Alexander,  Register. 

In  his  appeal  he  alleged  the  following  specifications  of  error,  viz: 

First.  That  the  appeal  of  Hamilton  was  interlocutory  in  its  nature,  the  same  hav- 
ing been  an  appeal  from  an  order  of  the  local  land  office  refasing  liiiii  the  right  to 
intervene,  upon  a  properly  verified  showing  of  his  interest  in  the  Bubject-niatter, 
declaring  him  a  stranger  to  the  record  and  denying  him  the  right  to  be  heard  to  a 
motion  to  dismiss  the  previous  contest. 

Second.  That  no  appeal  will  lie  from  an  order  of  the  local  office  which  places  a 
contestant  in  the  position  of  a  second  contestant,  even  though  it  be  shown  that  the 
alleged  first  contest  is  on  its  face  a  nullity  and  void. 

Third.  That  Hamilton  could  not  be  heard  to  move  the  dismissal  of  Drake's  contest 
and  that  the  decision  of  the  local  office  to  that  effect  was  correct. 

Fourth,  In  effect;  that  intervener  Hamilton  did  not  show  such  an  interest  in  the 
subject-matter  as  would  entitle  him  to  intervene  and  to  be  heard  in  support  of  his 
motion  to  dismiss  Drake's  contest. 

Fifth.  In  effect;  that  the  application  of  Drake  to  be  allowed  to  amend  to  a  certain 
specified  extent;  gave  him  the  right  to  amend  to  a  greater  extent  and  to  set  up  new 
matter,  to  the  injury  of  a  second  contestant. 
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Sixth.  In  effect;  tbat  snch  amendment  even  if  properly  allowed  cured  tbo  original 
defect  or  gave  the  Department  jarlBdiction  over  the  snbject-matter  of  the  particular 
caJie. 

Seventh.  In  effect;  that  the  original  contest  of  Drake  could  be  amended  after  the 
filing  of  the  contest  of  Hamilton  and  the  intervention  of  his  adverse  right. 

Eighth.  In  effect;  that  the  amended  affidavit  of  contest  of  Drake  sets  op  good 
grounds  of  contest. 

Ninth.  In  effect;  that  either  the  original  affidavit  of  contest  of  Drake  or  the 
amendment  thereof,  is  sufficiently  corroborated  to  confer  jurisdiction  upon  the 
Department  in  the  absence  of  the  issuance  of  notice. 

Tenth.  In  effect;  that  Jurisdiction  of  the  Drake  contest  has  ever  vested  in  the 
Department,  in  the  absence  of  the  issuance  of  notice. 

Eleventh.  That  the  affidavit  of  contest  of  a  second  contestant  must  remain  on  file, 
unacted  upon,  until  the  final  determination  of  the  prior  contest. 

« 

It  is  contended  by  appellant  tbat  the  refusal  to  allow  him  to  inter* 
vene,  and  to  dismiss  the  previoas  contest  of  Drake  was.  as  to  him  as 
intervenor,  final,  and  his  acquiescence^  without  appeal,  in  this  order, 
would  have  concluded  him. 

In  the  case  of  Jackson  v.  McKeever  (3  L.  D.,  516)  it  was  held  (sylla- 
bus): ^^An  appeal  will  lie  from  an  order  refusing  to  grant  a  hearing  if 
it  amounts  to  a  denial  of  right." 

This  rale  was  followed  in  the  case  of  Gnyselman  v»  Schaffer  et  aLj 
decided  by  Secretary  Teller  June  7, 1883  (lb.,  617). 

The  Department  held  in  the  case  of  James  H.  Murray  (6  L.  D.,  124) : 

Though  an  appeal  wiU  not  lie  from  a  decision  of  the  Commissioner  ordering  a 
hearing,  the  refusal  to  order  a  hearing  is,  when  it  amounts  to  the  denial  of  a  right, 
appealable. 

At  the  time  Drake  initiated  his  contest  Wilt  had  not  made  his  home- 
stead entry  for  the  tract  described  in  his  soldier's  declaratory  state- 
ment; nor  had  he  made  his  entry  for  said  land  on  the  date  Drake  asked 
for  leave  to  amend  his  affidavit  of  contest. 

It  has  been  repeatedly  held  by  the  Department  that  there  is  nothing 
in  a  soldier's  declaratory  statement  which  is  contestable.  It  is  a  mere 
notification  that  at  a  future  time  the  person  filing  it  intends  to  claim 
the  land  described.  It  does  not  segregate  the  land.  Any  qualified 
homesteader  may  make  entry  over  it  and  force  the  soldier  to  a  hearing. 

Hamilton's  was  the  first  valid  contest  initiated  after  Wilt  made  his 
homestead  entry;  and  the  amended  affidavit  filed  by  Drake  October  17, 
1894,  cannot  be  considered  by  any  rule  of  the  Department  as  being 
entitled  to  a  priority  of  record  over  that  filed  October  9,1894,  and  mast 
be  considered  as  a  new  contest  and  second  to  the  contest  of  Hamilton. 

After  full  consideration  of  the  whole  record  in  the  case  at  bar,  and 
the  law  governing  the  same,  the  Department  finds  that  the  contest 
initiated  by  Drake  May  3,  1894,  was  void  ah  initio;  and  as  Hamilton's 
contest  was  the  first  valid  contest  filed  against  Wilt's  homestead  entry 
No.  6073,  the  decision  of  your  office  is  hereby  reversed,  and  Hamilton 
may  be  permitted  to  prove  the  truth  of  the  allegations  made  by  liim 
against  said  homestead  entry. 
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Huffman  v.  Milburn  bt  al. 

Motion  for  review  of  departmental  decision  of  March  24,  1896,  22 
L.D.,  346,  denied  by  Acting  Secretary  Eeynolds,  July  1, 1896. 


RAILROAD  GRANT—  W  ITll DRAIVAL-SETTLEMENT  RIGHT. 

Howard  v.  Northern  Pacific  R.  R.  Co. 

The  withdrawal  on  general  route  for  the  branch  line  of  this  road  did  not  operate  to 

reserve  lands  for  the  henutit  of  the  main  line. 
A  settlement  right,  acquired  prior  to  the  receipt  of  notice  at  the  local  office  of  the 

withdrawal  on  definite  location^  is  within  the  protective  provisions  of  section 

l,actof  April  21,  1876. 

Acting  Sec^'etary  Reynolds  to  the  Commissioner  of  the  General  Land  Office^ 

July  1,  1S96.  (E.  M.  R.) 

This  case  involves  the  SW.  \  of  Sec.  33,  T.  28  N.,  R.  42  E.,  Spokane 
land  district,  Washington. 

The  record  shows  that  on  November  26, 1890,  Rowland  R.  R.  Hazard 
made  homestead  application  to  enter  this  tract,  accompanied  by  affi- 
davits showing  settlement  on  the  land  March  6, 1884,  which  showing 
was  borne  out  by  evidence  submitted  at  a  hearing  between  the  parties. 

This  tract  is  within  the  forty  miles  limit  of  the  main  line  of  the 
Northern  Pacific  railroad  company,  as  definitely  located  August  30, 
1881,  and  was  withdrawn  on  map  of  general  route  August  15, 1873, 
for  the  branch  line. 

The  local  officers  rejected  this  application  to  enter  because  settle- 
ment was  made  subsequently  to  the  definite  location  of  the  road. 
Upon  appeal  your  office  decision  of  May  9, 1895,  was  rendered,  and 
though  it  was  then  shown  tliat  the  order  of  withdrawal  on  the  definite 
location  was  not  received  at  the  local  office  until  June  8, 1884,  tlie 
decision  of  the  local  officers  was  affirmed,  it  being  held  that  this  tract 
of  land  hud  been  in  a  state  of  reservation  by  reason  of  the  withdrawal 
for  the  benefit  of  the  branch  line  August  15, 1873,  and  on  account  of 
such  reservation  settlement  could  not  inure  to  the  detriment  of  the 
title  of  the  railroad  company. 

Among  the  various  questions  suggested  for  determination  by  the  facts 
as  set  out,  the  only  one  necessary  to  be  decided  in  this  case  is  the  efiPect 
of  the  withdrawjvl  on  account  of  the  branch  line  in  1873,  upon  the  grant 
in  behalf  of  the  main  line. 

In  the  case  of  Northern  Pacific  railroad  company  r.  Urquhart  (8  L.  D., 
305),  it  was  held,  syllabus: — 

A  withdrawal  on  general  route  made  for  a  branch  line  of  this  road,  will  not  oper- 
ate to  reserve  lands  for  the  benefit  of  the  main  lino. 

The  settlement  and  occupancy  of  a  qualified  pre-emptor,  existing  at  the  date  of 
definite  location,  are  sufficient  to  except  tlie  Iniul  covered  thereby  from  the  operation 
of  the  grant. 
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ThiB  case  appears  to  be  in  all  essential  respects  similar  to  the  one  at 
bar,  and  under  the  act  of  April  21, 1876  (19  Stat.,  35),  the  settlement 
of  the  appellant  being  prior  to  the  reception  of  notice  at  the  local  office 
of  the  withdrawal  upon  defiuite  location,  his  right  under  said  settlement 
is  protected  and  he  will  be  allowed  to  make  entry. 

Judgment  reversed. 

Lesheb  v.  St.  Paul  Catholic  Mission. 

Motion  for  review  of  departmental  decision  of  March  26,  1896,  22 
L.  D.,  365,  denied  by  Acting  Secretary  Beynolds,  July  1 ,  1896, 


ALASKA— ACT^  OF  MARCH  8,  1801. 

MoCoLLOM  Fishing  and  Trading  Co. 

The  rijp^ht  of  pntchase  conferred  by  the  act  of  March  3,  1891,  upon  individnals  or 
corporations  engaged  in  trade  or  manufactures  in  Alaska,  is  limited  to  land 
actually  occupied  for  such  purposes,  not  to  exceed  in  any  case  one  hundred  and 
sixty  acres. 

Acting  Secretary  Reynolds  to  the  Commissioner  of  the  General  Land  Office^ 

July  i,  1896.  (W.  M.  B.) 

This  is  an  appeal  by  the  McOollom  Fishing  and  Trading  Company 
from  your  office  decision  of  May  8, 1895,  wherein  was  suspended  survey 
No.  ^^  made  by  Clinton  Gurnee,  Jr.,  U.  S.  deputy  surveyor,  under  pro- 
visions of  sections  12  and.l3,  act  of  March  3, 1891  (26  Stat,  1095),  of 
a  tract  of  land  containing  145.60  acres,  used  for  trading  puri)oses  and 
situate  on  Pirate  Cove  and  Unga  Straits,  Popoff  Island,  district  of 
Alaska;  said  survey  being  suspended  for  the  reason  that  more  land  is 
embraced  therein  and  claimed  by  the  company  than  is  actually  occupied 
or  used  by  the  claimants  for  their  business. 

In  your  said  office  decision  you  say : 

It  is  suggested  that  if  the  survey  was  amended  by  heglnning  at  the  south  end  of 
course  No.  3;  thence  along  the  line  of  ordinary  high  water  mark  to  the  south  end  of 
course  No.  11;  thence  southwesterly  to  tbe  point  of  beginning,  final  action  by  this 
office  would  be  greatly  facilitated.  Such  a  survey  would  include  about  20  acres, 
besides  all  the  land  occupied  by  the  claimants  for  their  business. 

Claimants  in  appealing  from  your  office  decision  file  assignments  of 
error  as  follows: 

1.  That  the  survey  contains  no  more  land  than  allowed  by  the  statute  of  March  3, 
1891. 

2.  That  the  field  notes  of  the  survey  are  made  pursuant  to  the  monuments  and 
boundaries  of  the  company's  claim. 

3.  That  the  claimant  is  entitled  to  160  acres ;  that  in  analogy  with  the  federal  and 
state  laws  said  company  should  be  allowed  the  lands  in  any  form,  so  as  within  the 
quantity,  and  conforming  to  company  limits  and  are  adjoining;  that  such  area  is 
necessary  to  include  the  improvements  of  the  company  and  allow  shipping  grounds 
and  water  privileges  on  the  shores  of  the  bay. 
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There  are  two  coarses  marked  upon  the  plat  hereto  appended  as  ITo. 
3,  and  so  designated  in  the  field  notes,  but  the  one  referred  to  as  Ko.  3 
in  your  office  letter  of  May  8, 1895,  must  necessarily  mean  meander 
course  No.  3,  which  being  the  case,  an  emendation  of  the  survey  in 
accordance  with  suggestion  contained  in  your  office  letter,  under  the 
state  of  facts  recited,  would  give  appellants  all  the  land  to  which,  it 
would  appear,  they  are  entitled  under  the  law. 

There  is  no  force  in  the  contention  that  the  survey  and  field  notes 
thereof,  are  made  pursuant  to  the  ^^ monuments  and  boundaries"  of  the 
company's  claim,  for  the  act  of  March  3,  1891,  did  not  confer  upon 
individuals  or  corporations  engaged  in  trade  or  manufactures  in  the 
District  of  Alaska  the  absolute  and  unconditioTial  right  to  purchase 
one  hundred  and  sixty  acres  of  land  for  such  purposes,  but  only  gave 
the  right  to  purchase  so  much  land  as  might  be  actually  occupied  for 
said  purposes,  <<not  to  exceed,''  in  any  case,  one  hundred  and  sixty 
acres. 

This  survey  does  not  only  fail  to  comply  with  the  statute  with 
respect  to  marking  off  a  tract  of  land,  embracing  such  particular  por- 
tion as  is  actually  occupied  by  the  claimants,  <^as  near  as  practicable 
in  a  square  form,"  but  it  is  notable  for  the  remarkable  irregularity  of 
the  form  of  the  tract  claimed,  which  takes  in  not  only  the  entire  water 
front  on  Pirate's  Cove,  but  covers  also  an  extended  line  along  the  coast 
of  Unga  Straits,  which  would  give  to  said  claimants,  in  case  the  sur- 
vey was  approved  in  its  present  form,  an  undue  control  over  and 
power  to  prevent  vessels  from  landing  and  trading  along  the  coast  of 
that  portion  of  Popoff  Island. 

The  contention  that  the  said  company  is  entitled,  from  <^  analogy 
with  the  federal  and  state  laws,"  to  one  hundred  and  sixty  acres  ol 
land  in  any  form,  so  it  is  adjoining,  is  without  force,  since  it  is  pro- 
vided in  section  8  of  the  Act  of  May  17,  1884  (23  Stat.,  26),  that 
<'  nothing  contained  in  this  act  shall  be  construed  to  put  in  force  in 
said  district  (Alaska)  the  general  land  laws  of  the  United  States." 

The  sale  and  disposal  of  the  public  lands,  other  than  mineral,  in  the 
District  of  Alaska,  are  regulated  entirely  by  the  statutes  herein  cited, 
and  not,  as  is  seen,  by  the  general  land  laws  affecting  the  public 
domain. 

For  the  reasons  herein  given  your  office  decision  suspending  survey 
No.  66  in  its  existing  form  is  hereby  affirmed. 


Welch  v.  Butler. 


Motion  for  review  of  departmental  decision  of  November  2, 1895,  21 
L.  D.,  369,  denied  by  Acting  Secretary  Reynolds,  July  1, 1896. 
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Black  Queen  Lode  v.  Excelsior  No.  1  LoDii. 

Motion  for  review  of  departmental  decision  of  March  24, 1896,  22  L. 
D.,  343,  denied  by  Acting  Secretary  Eeynolds,  July  1, 1806. 


TIMIIER  CULTUKE  ENTRY-COMMUTATIOK. 

James  H.  Lanosford. 

A  timber  cnltnre  entryman  in  not  entitled  to  comninto  his  entry  nnder  the  act  of 
March  3,  1891,  if  he  is  not  a  bona  fide  resident  of  the  State  in  which  the  land  is 
situated. 

Acting  Secretary  Reyyiolds  to  the  Commissioner  of  the  General  Land  Offi^e^ 

July  Ij  1896.  (J.  L.) 

This  case  involves  the  NW.  J  of  section  18,  T.  12  S.,  R.  17  W., 
Wakeeny  laud  district,  Kansas. 

On  March  26, 1888,  James  H.  Langsford  made  timber  culture  entry 
No.  12,475  of  said  tract. 

On  October  29, 1894,  he  made  final  proof  and  payment  for  said  tract 
and  was  awarded  by  the  local  officers  final  receipt  and  certificate  No. 
12,780,  under  the  6th  proviso  in  section  1  of  the  act  of  March  3,  1891 
(26  Statutes,  1095).  His  final  proof  failed  to  show  that  he  was  an 
actual  bona  fide  resident  of  the  State  of  Kansas,  as  required  by  said 
proviso.  His  own  affidavit  showed  that  he  had  been  absent  from 
Kansas  for  two  years. 

On  April  30,  1895,  your  office  suspended  and  held  for  cancellation 
Langsford's  final  certificate  for  an  affidavit  showing  that  he  was  a  bona 
Me  resident  of  Kansas  at  the  time  of  commuting  his  said  entry;  and 
instructed  the  local  officers  to  notify  him  that  unless  evidence  of  such 
residence  be  furnished  within  sixty  days  after  notice,  or  an  appeal  be 
t^ken,  "his  final  certificate  which  is  hereby  held  for  cancellation,  will 
be  canceled  without  further  notice  from  this  office." 

Langsford  was  duly  notified,  and  within  sixty  days  filed  his  appeal 
to  this  Department. 

Your  office  decision  is  clearly  right,  and  it  is  hereby  affirmed.  (See 
Circular  of  October  30, 1895,  pages  35  and  204.) 


HALLiNa  V.  Central  Pacific  R.  R.  Co. 

Motion  for  review  of  departmental  decision  of  March  27,  1896, 22 
L.  D.,  408,  denied  by  Acting  Secretary  Reynolds,  July  1, 1896. 
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OSXAHOMA  l4ANI>S-SKTTLE>rENT  RIGIIT. 

Pbnwell  V.  Christian. 

The  conditionB  attendant  upon  the  opening  of  Oklahoma  to  settlement  require  the 
recognition  of  extremely  slight  initial  acts  of  settlement  in  determining  priori- 
ties between  adverse  claimants,  if  snch  primary  acts  are  followed  by  residence 
williiii  Bseh  time  wm  clearly  shows  good  frith. 

Acting  Secretary  Reynolds  to  the  Commissioner  of  the  General  Land  Office^ 

July  i,  1896,  (R.  F.  U.) 

D.  H.  Penwell  appeals  from  your  office  decision  of  July  6, 1896.  dis- 
missing bis  contest  against  homestead  entry  No.  117  of  liial  Christian, 
made  September  18, 1893,  for  lots  3  and  4  and  the  E.  i  of  the  S  W.  i  of 
Sec.  31,  T.  27  N.,  R.  1  B.,  Perry  land  district,  Oklahoma  Territory. 

The  facts  are  sufficiently  stated  in  your  said  office  decision. 

The  question  presented  is  whether  the  prior  act  of  settlement  made 
by  contestant,  taken  in  connection  with  his  subsequent  acts,  are  such 
as  to  constitute  his  rights  as  a  homestead  claimant  superior  to  those  of 
the  entryman.  The  evidence  shows  that  the  contestant  was  first  upon 
the  land,  in  the  race  on  September  IG,  1893,  but  that  his  primary  acts 
of  settlement  were  slight,  and  consisted  in  sticking  a  stake  three  or 
four  feet  long  in  the  ground  near  the  south  line,  with  a  red  handker- 
chief attached  to  the  stake,  and  on  the  next  day  he  dug  a  hole  near 
his  stake  about  two  feet  deep  and  three  or  four  feet  across.  Prior  to 
his  digging  this  hole  the  entryman  had  dug  a  small  hole  near  the  north- 
west corner  of  the  tract,  about  a  spade  deep  and  two  feet  across,  mak- 
ing a  mound  of  the  dirt,  so  that  the  only  act  of  the  contestant  done  prior 
to  the  entryman  consisted  in  setting  said  stake  with  his  handkerchief 
attached,  and  the  question  is  whether  this  act  is  such  an  assertion  of 
title  as  will  defeat  the  entry  of  Christian.  Ordiuarily  it  would  not  be 
deemed  sufficient,  in  the  absence  of  actual  notice  to  the  entryman,  but 
in  cases  of  this  nature,  where  the  good  faith  of  both  parties  is  estab- 
lished and  neither  party  is  guilty  of  laches,  I  am  of  the  opinion  that  the 
only  sound  rule  that  can  be  adopted  is  to  award  the  land  to  the  person 
who  was  first  upon  the  land  and  performed  any  act  that  evinces  an 
intention  to  assert  title. 

In  the  race  for  lands  in  Oklahoma  Territory,  the  sticking  of  a  stake 
with  a  flag  or  card  attached  was  the  recognized  method  of  asserting 
possession,  and  too  many  cases  have  been  adjudicated  in  accordance 
with  the  rule  above  stated  to  justify  a  departure  therefrom. 

In  the  acquisition  of  homesteads  in  Oklahoma  under  the  proclama- 
tion of  the  President  and  under  the  rules  and  regulations  which  antici- 
pated the  rush  or  race  that  would  inevitably  occur  in  the  efforts  of 
claimants  to  secure  their  homesteads,  and  which  rules  and  regulations 
sought  to  secure  to  all  equal  opportunity  and  fairness  in  competing  for 
prior  possession  or  settlement,  and  where  the  rights  of  contestants  for 
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a  certain  tract  are  in  other  respects  eqnal,  the  maxim  of  qui  prior  est 
tempore,  potior  est  jure  applies,  and  he  who  was  first  in  point  of  time  in 
reaching  the  tract,  and  performed  some  act  which  signified  an  intention 
to  claim  it  as  his  own,  and  followed  such  primary  act  by  residence 
within  such  reasonable  time  as  clearly  shows  his  good  faith,  should  be 
held  to  have  the  better  title.  No  safer  rule  can  in  my  opiiiioii  be  applied 
in  such  a  case  than  that  he  has  the  better  title  who  was  first  in  point 
of  time.  This  rule  was  recognized  in  the  case  of  Hurt  v.  Oiffin  (17 
L.  D.,  162),  wheroin  it  was  held  that  priority  of  right  might  properly 
be  accorde<l  to  one  who  first  reaches  the  tract  and  puts  up  a  stake  with 
the  announcement  of  his  claim  thereon,  and  such  initial  act  of  settle- 
ment is  duly  followed  by  residence  in  good  faith. 

That  case  also  recognized  the  peculiar  and  special  conditions  under 
which  the  homestead  claims  were  initiated  in  Oklahoma,  and  as  the 
government  created  the  condition,  justice  and  a  due  administration  of 
the  law  requires  the  recognition  of  the  conditions  in  the  adjudication  of 
cases  arising  out  of  them. 

As  was  said  in  Hurt  v.  Giffin  (17  L.  D.,  166-7)— 

It  is  a  notorious  fact,  that  in  tlio  great  race  for  homes  in  the  Territory,  he  who  first 
reac]ie<l  a  tract  and  staked  it,  was  re<[rarded  as  the  prior  settler,  and  as  eager  as  men 
were  to  secnre  homeS;  this  kind  of  settlement  was  generally  respected  by  the  honest 
X»eople  who  rnshed  into  the  I'erritory,  for  as  a  matter  of  fact,  to  stake  a  claim,  or  dig 
a  hole,  or  put  up  a  wagon  sheet  or  tent,  was  about  all  that  the  great  majority  of  the 
settlers  could  accomplish  iu  the  afternoon  of  the  22d  of  April,  1889,  circumstanced  as 
they  were,  and  very  many  settlements  have  been  held  valid  in  Oklahoma,  that  were 
no  better  indicated,  fixed  and  determined  than  was  the  settlement  of  Hurt.  This 
settlement  has  been  diligently  followed  up,  until  it  has  ripened  into  a  good  home, 
good  faith  being  manifest  at  all  times. 

Had  It  not  been  for  GifHn's  interference,  he  would  have  had  his  filing  on  the 
land,  and  every  sict  would  have  related  back  to  the  moment  he  went  upon  the  land 
and  staked  it,  intending  to  make  it  his  home. 

In  the  case  of  Strutz  v.  Crabb  (19  L.  D.,  122),  citing  the  case  of 
Hurt  V,  Giffin  (17  L.  D.,  162),  it  was  held  that  digging  a  small  hole  was 
not  an  act  to  constitute  sufficient  notice  to  the  public  of  an  intention 
to  claim  the  land.  Kone  of  the  cases  cited  in  support  of  the  proposi- 
tion announced  in  Strutz  v.  Crabb  were  Oklahoma  cases,  nor  growing 
out  of  conditions  similar  to  those  existing  under  the  opening  of  the 
Oklahoma  lands,  nor  was  the  case  of  Strutz  v.  Orabb  an  Oklahoma 
case,  but  involved  a  homestead  entry  in  South  Dakota,  and  to  apply 
the  holding  in  that  case  to  cases  involving  the  question  of  priority  of 
settlement  iu  Oklahoma  in  homestead  cases  would  defeat  the  rules 
and  regulations  as  well  as  the  spirit  of  the  law,  which  was  designed 
to  award  the  land  to  the  first  qualified  settler  who  settled  upon  the 
land  and  complied  with  the  law. 

I  am  of  the  opinion  that  the  case  of  Strutz  v,  Crabb  is  not  authority 
in  determining  the  question  as  to  what  constitntes  an  act  of  settlement 
in  homestead  entries  in  Oklahoma  under  the  law  and  the  President's 
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proclamation  opening  the  lands  in  that  Territory  to  settlement  and 
entry. 

I  am  further  of  the  opinion  that  the  act  of  Penwell  on  September 
16th,  followed  as  it  was  by  residence  on  the  6th  and  6th  of  October, 
1803,  and  continuous  residence  and  cultivation,  should  be  held  to  enti- 
tle him  to  rights  superior  to  those  of  Christian,  and  your  said  office 
decision  is  accordingly  reversed. 


Owens  v.  State  of  California. 

Motion  for  review  of  departmental  decision  of  March  2f»,  1806,  22  L, 
D.,  360,  denied  by  Acting  Secretary  Reynolds,  July  1, 1806. 


BOSWELL  ET  AL.  V.  WATKINS. 

Motion  for  review  of  departmental  decision  of  March  11,  1806,  22  L, 
D.,  207,  denied  by  Acting  Secretary  Reynolds,  July  1, 1806. 


PRACTICrE-rNTERVEXER-niGITT  OF  APPEAX. 

Barbour  v.  Wilson  et  al. 

The  right  to  in  terrene,  and  be  heard  on  appeal,  may  be  properly  accorded  a  protea- 
tant  who  shows  an  interest  in  the  snbject  matter  of  a  contest. 

Acting  Secretary  Reynolds  to  the  Commissioner  of  the  General  Land  OffieCy 

July  i,  1896.  (A.  B.  P.) 

This  is  an  application  by  George  II.  Barbour  asking  that  the  record 
and  proceedings  in  the  case  of  Arthur  P.  Hey  wood  v,  William  Wilson 
and  the  Castle  Land  Company,  involving  the  N.  J  of  the  SW.  \  (lots  5 
and  6),  Sec.  24,  T.  8  R,  R.  8  E.,  Helena,  Montana,  be  certified  to  this 
Department  for  consideration  and  action. 

It  appears  that  the  case  referred  to  is  the  sequel  of  the  case  of 
McGregor  et  ah  v.  Quiun,  decided  by  this  Department  April  5,  1894 
(18  L.  D.,  368),  wherein  Sioux  half-breed  scrip  location  made  by  one 
William  T.  Quinn,  covering  the  land  in  question  was  cjinccled — motion 
for  review  having  been  denied  October  10,  1894  (19  L.  D.,  295). 

It  furtlier  appears  that  prior  to  the  date  of  said  decision  of  April  6, 
1894,  the  Castle  Land  Company  became  the  transferee  of  the  land  in 
question  by  deed  of  conveyance  executed  by  one  Messena  Bullard,  its 
attorney,  to  whom  the  land  had  been  conveyed  by  Quinn  the  day  after 
his  said  scrip  location  was  made. 

In  support  of  the  present  application  it  is  alleged,  in  substance,  that 
the  said  Castle  Land  Comi)any  had,  prior  to  the  said  decision  fn  Mc- 
Gregor et  al,  V.  Quinn,  sold  and  conveyed  to  applicant  and  various  and 
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sundry  other  parties  by  deeds  of  general  warranty  a  large  number  of 
town  lots  from  said  land,  the  title  whereto  necessarily  failed  upou  the 
caucellation  of  said  scrip  location  made  by  said  Quinn,  and  that  there- 
upon a  number  of  suits  had  been  brought  in  the  courts  against  the 
said  company  by  its  said  lot  grantees,  seeking  to  recover  the  purchase 
money  paid  by  them;  that  immediately  after  the  said  adverse  decision 
upon  the  company's  said  motion  for  review  in  McGregor  et  aL  v,  Quinn^ 
it  set  about  to  procure  title  to  the  land  by  some  other  means,  and  in  its 
endeavor  so  to  do  it  had  procured  the  entry  of  said  land  for  its  own 
benefit  through  the  aid  of  one  William  Moses,  a  professional  scrip 
dealer  and  entry  maker  of  Denver,  Colorado,  under  soldier's  additional 
homestead  application  filed  October  30, 1894,  by  one  William  Wilson 
who  had  been  brought  from  the  State  of  Illinois  for  the  purpose;  that 
as  soon  as  Wilson's  entry  was  made  he  conveyed  the  land  to  said  Moses, 
whereupon  Moses  at  once  conveyed  the  same  to  the  company,  and  as 
soon  as  the  company  had  obtained  its  deed  from  Moses  it  proceeded  to 
set  up  its  newly  acquired  title  as  a  defence  in  all  the  suits  brought 
against  it  by  its  said  lot  grantees,  as  aforesaid,  of  whom  this  applicant 
was  one;  that  thereupon  a  contest  was  instituted  by  Arthur  P.  Hey- 
wood  against  said  Wilson  entry,  based  upon  the  facts  aforesaid,  alleging 
the  same  to  have  been  fraudulently  made;  that  a  hearing  was  had  upon 
the  contest,  whereat  the  entry  was  defended  by  the  Castle  Land  Com- 
pany, Wilson  not  appearing.  It  is  the  record  in  that  case  which  is  now 
asked  to  be  certified  here. 

As  grounds  for  the  writ  of  certiorari  it  is  alleged,  in  substance,  that 
the  Hey  wood  contest  was  carried  on  partly  at  the  expense  of  applicant 
and  other  lot  grantees  similarly  situated;  that  the  local  officers  found 
for  the  defendant  company,  and  the  company  thereupon  induced  Hey- 
wood  to  waive  his  right  of  appeal,  which  he  did;  that  an  application 
to  intervene,  accompanied  by  an  appeal  from  the  decision  of  the  local 
officers,  was  filed  by  this  applicant,  but  the  same  was  denied  by  your 
office,  the  decision  of  the  local  officers  held  to'be  final  in  view  of  Hey- 
wood's  waiver  of  his  right  of  appeal,  and  the  Wilson  entry  confirmed. 
An  appeal  from  your  said  office  decision  was  thereupon  filed  by  H.  F. 
Collett  and  this  applicant,  as  interveners  and  parties  in  interest,  but 
your  office  held  that  they  had  no  such  interest  as  entitled  thein  to  the 
right  of  appeal,  or  to  intervene  and  be  heard,  and  declined  to  recog- 
nize their  said  appeal.  Certiorari  is  now  asked  by  Barbour  on  the 
ground  of  his  alleged  standing  as  a  party  in  interest,  and  also,  as  a 
friend  of  the  government. 

Barbour  and  Collett  appear  from  the  facts  alleged  to  be  lot  purchas- 
ers firom  the  said  company  and  to  have  furnished  part  of  the  money  to 
carry  on  the  Hey  wood  contest,  being  interested  in  the  subject  matter 
thereof  because  the  title  to  their  lots  was  necessarily  involved  in  the 
controversy.  I  think  they  have  shown  such  an  interest  as  entitles 
them  to  be  heard  and  that  their  application  to  intervene  and  appeal,  in 
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view  of  the  circumstauceS;  should  have  been  allowed.  Clearly  it  is  to 
their  iuterest  to  see  that  the  company  furnishes  them  a  good  title, 
and  in  view  thereof  it  is  their  right  to  protest  against  the  title  which 
the  company  is  endeavoring  to  x)rocure,  if  it  is  in  fact  defective  as  they 
allege.  The  validity  of  that  title  was  directly  in  issue  in  the  Hey  wood 
contest,  and  it  is  now  averred  that  Heywood  was  induced  by  the 
company  not  to  appeal,  thus  leaving  those  who  had  aided  him  in  carry- 
ing on  the  contest,  because  of  their  interest  in  the  same,  without  rem- 
edy, unless  they  are  allowed  to  intervene  and  be  heard.  The  appli- 
cants to  intervene  stand  in  the  position  of  protestants  in  interest. 
They  are  interested  in  the  title  which  it  is  proposed  to  acquire  from  the 
government,  and  in  my  judgment  that  interest  is  such  as  entitles  them 
to  be  heard  before  the  title  passes  out  of  the  government.  If  tainted 
with  fraud  the  title  would  not  be  good,  and  might  be  assailed  and 
overthrown  even  after  patent. 

Moreover,  the  application  presents  such  a  case,  in  my  opinion,  as  calls 
for  the  exercise  of  the  supervisory  authority  vested  in  the  Secretary 
of  the  Interior  in  matters  involving  the  disposition  of  the  public  lands. 

You  are  therefore  directed  to  certify  the  record  and  proceedings  in 
the  case  to  this  Department  for  consideration  and  such  action  as  may 
be  found  necessary  and  proper. 


Jabez  B.  Simpson  et  al. 

Motion  for  review  of  depsirtmenfal  decision  of  February  4, 189G,  22 
L.  D.,  97,  denied  by  Acting  Secretary  Eeynolds,  July  1, 1896. 


ABANDONED  MILITARY  RESERVATION-PRICB  OF  LANDS. 

Fort  Cummings. 

Lands  within  an  abandoned  military  reservation  subject  to  disposition  under  the 
act  of  August  23,  18d4,  belonging  to  the  single  minimum  class,  must  be  sold  at 
$1.25  j)or  acre,  though  appraised  at  a  less  figure. 

Acting  Secretary  Reynolds  to  the  Commissioner  of  the  General  Land  Office^ 

July  i,  1896.  (A.  M.) 

Under  cover  of  your  letter  of  the  1st  instant  you  submitted  the 
report  of  the  appraisers  appointed  to  appraise  the  lands  in  the  aban- 
doned military  reservation  of  Fort  Cummings,  New  Mexico,  under  the 
provisions  of  the  act  of  July  5, 1884,  23  Stat.  103. 

The  area  of  the  reservation  is  23,150  acres,  and,  with  the  exception 
of  a  few  subdivisions  valued  at  $1.25  per  acre,  the  lands  have  been 
valued  by  the  appraisers  at  ten  cents  and  twenty-five  cents  per  acre 
in  about  equal  proportions.    The  general  appraiser  reports  that  the 
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appraisers  look  on  the  lands  as  valaeless,  bocanse  there  is  no  water 
with  which  to  irrigate  them,  that  so  far  as  known  the  lauds  contain  no 
minerals  and  that  there  is  bat  one  person  living  on  the  entire  reserva- 
tion.   These  conditions  acconnt  for  the  low  valuation. 

By  reason  of  the  area  and  date  of  transfer  of  the  reservation  the 
lands  thus  appraised  are  subject  to  disposal  under  the  act  of  August 
23j  1894,  28  Stat.,  491.  This  act  opens  the  lands  to  settlement  under 
the  public  land  laws,  and  requires  parties  making  homestead  entries 
thereof  to  pay  for  the  lands  "not  less  than  the  value  heretofore  or  here- 
after determined  on  by  appraisement  nor  less  than  the  price  of  the  land 
at  the  time  of  the  entry." 

Under  the  circumstances  of  the  case  you  have  expressed  the  opinion 
that,  as  the  lands  are  of  the  single  minimum  class,  valued  at  $1.25  per 
acre,  they  cannot  be  disposed  of  at  a  less  figure,  notwithstanding  the 
lesser  valuation  placed  thereon  by  the  appraisers,  in  view  of  the  word- 
ing in  the  act,  viz:  "nor  less  than  the  price  of  the  land  at  the  time  of 
the  entry."  In  accordance  with  this  view  you  have  recommended  that 
the  price  be  fixed  at  $1.25  per  acre  and  have  prepared  and  submitted 
instructions  to  the  local  officers  at  Las  Graces,  New  Mexico,  for  the 
disposal  of  the  lands,  with  the  necessary  exception  of  certain  named 
tracts,  0)1  that  basis. 

I  concur  in  your  view  respecting  the  price  that  must  govern  the  dis- 
posal of  the  lands  and  it  is  hereby  fixed  at  $1.25  x)er  acre. 

The  instructions  refer  to  those  of  the  25th  ultimo  to  the  same  officers 
respecting  the  disposal  of  the  lands  in  the  Fort  Craig  abandoned  mili- 
tary reservation  as  a  guide  in  the  disposal  of  the  lands  in  this  reserva- 
tion. They  thus  follow  the  ruling  laid  down  in  departmental  decision 
of  April  9, 1895,  20  L.  D.,  303,  and  have  been  approved. 


PyFFE  V,  MOOERS. 

Motion  for  review  of  departmental  decision  of  Septembei*  23, 1895, 
21  L.  D.,  167,  denied  by  Acting  Secretary  lieynolds,  July  1, 1896. 


BATLROAD  GRANT-LANDS  EXCEPTED-PRE-EMPTION  FIL.rNG. 

Fish  v.  Northern  Pacific  R.  R.  Co.  (On  Review). 

An  ancanceled  pre-emption  filing  of  record  at  the  date  when  a  railroad  g^ant 
becomes  effective  excepts  the  land  covered  thereby  from  the  operation  of  the 
grant,  even  thongh  at  such  time  the  statutory  life  of  the  filing  has  expired. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  July 

7, 1896.  (F.  W.  C) 

With  your  office  letter  of  November  23, 1895,  was  forwarded  a  motion 
Med  on  behalf  of  the  Korthern  Pacific  R.  R.  Company,  for  the  review 
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of  departmental  decision  of  September  23, 1895  (21  L.  D.,  165),  in  the 
case  of  George  Fish  against  said  company,  in  which  it  was  held  (sylla- 
bus) that — 

An  uncanceled  pre-emption  filing  of  record  at  the  date  when  a  railroad  grant 
becomes  effective  excepts  the  land  covered  thereby  from  the  operation  of  the  grant, 
even  though  at  such  time  the  statutory  life  of  the  filing  has  expired. 

This  land  is  within  the  primary  limits  of  the  grant  for  the  road  extend- 
ing from  Portland,  Oregon,  to  Tacoma,  Washington,  as  shown  by  the 
map  of  definite  location  filed  May  14, 1874.  It  is  also  within  the  pri- 
mary  limits  of  the  grant  for  the  Cascade  branch  of  said  road,  as  shown 
by  the  map  of  definite  location  filed  March  26, 1884. 

One  Edward  Davis  filed  a  pre-emption  declaratory  statement  cover- 
ing this  land  on  January  13,  1870,  in  which  settlement  was  alleged 
Decembei-  21, 18C9. 

Said  filing  was  never  consummated  to  cash  entry,  but  was  of  record 
uncanceled  at  the  date  of  the  filing  of  the  map  of  definite  location  on 
account  of  both  lines  named,  and  was,  under  the  authority  of  the 
decision  of  the  Supreme  Court  in  the  case  of  Whitney  i\  Taylor  (158 
U.  S.,  85),  held  to  be  sufiicient  to  except  the  land  covered  thereby  from 
the  operation  of  the  grant  for  said  company. 

The  motion  questions  the  correctness  of  the  application  of  the  deci- 
sion of  the  court  in  the  case  named,  to  the  facts  in  this  case,  urging 
that  the  filing  in  question  was  an  expired  filing,  that  is,  the  pre- emptor 
had  failed  to  make  payment  within  the  statutory  period,  which  expired 
before  the  filing  of  said  maps  of  definite  location,  while  in  the  case 
before  the  court,  the  filing  by  Jones  had  not  expired  at  the  date  of  the 
filing  of  the  map  of  definite  location.  Further,  that  the  construction 
placed  upon  the  decision  of  the  court  reversed  the  uniform  decisions  of 
this  Department  for  the  past  thirty  years  upon  mere  dicta. 

We  will  first  look  to  the  decision  of  the  court.  In  said  decision  the 
court  first  reviews  its  previous  decisions  holding,  lands  to  be  excepted 
from  railroad  grants  on  account  of  certain  claims,  viz:  (1)  In  the  case 
of  Kansas  and  Pacific  Ry.  Co.  t\  Dunmeyer  (113  U.  S.,  629),  an  aban- 
doned homestead  entry  of  record  at  the  date  of  definite  location ;  (2) 
Hastings  and  Dakota  B.  E.  Co.  v.  Whitney  (132  17.  S.,  357),  a  home- 
stead entry  based  upon  an  illegal  affidavit;  (3)  Bardon  v.  Northern 
Pacific  R.  R.  Co.  (145  U.  S.,  535),  an  illegal  i)re-emption  entry  of  record 
at  the  date  of  the  passage  of  the  act  making  the  grant,  and  (4)  Kew- 
hall  V.  Sanger  (92  U.  S.,  761),  a  claim  under  an  invalid  Mexican  grant 
undetermined  at  the  date  of  definite  location,  and  thus  proceeds: 

Although  these  coses  are  none  of  them  exactly  like  the  one  before  ns,  yet  the 
princijile  to  be  deduced  froDi  them  is  that  when  on  the  records  of  the  local  land  office 
there  is  au  existiDg  claim  on  the  part  of  an  individaal  under  the  homestead  or  pre- 
emption law,  which  has  been  recognized  by  the  officers  of  the  government  and  has 
not  been  canceled  or  set  aside,  the  tract  in  respect  to  which  that  claim  is  existing  is 
excepted  from  the  operation  of  a  railroad  laud  grant  containing  the  ordinary  except- 
ing clauses,  u>U^  t'hls  notwithstuuding  such  claim  may  not  be  enforceable  by  the 
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claimant,  and  is  subject  to  cancellatiou  by  the  government  at  its  own  saggestion, 
or  upon  the  application  of  other  parties.  It  was  not  the  intention  of  Congress  to 
open  a  controversy  between  the  claimant  and  the  railroad  company  as  to  validity  of 
the  former's  claim.  It  was  enough  that  the  claim  existed,  and  the  question  of  its 
validity  was  a  matter  to  be  settled  between  the  government  and  the  claimant;  in 
respect  to  which  the  railroad  company  wus  not  permitted  to  be  heard.  The  reason- 
iii.i;  of  these  cases  is  axiplicablo  here.  Jones  had  filed  a  claim  in  respect  to  this  land, 
d«>o]aring  that  he  had  settled  and  improved  it,  and  intended  to  purchase  it  under  the 
provisions  of  the  pre-emption  law.  Whether  he  had  in  fact  settled  or  improved  it 
was  a  question  in  which  the  government  was^  at  least  up  to  the  time  of  the  iillng  of 
the  map  of  definite  location,  the  only  party  adversely  interested.  And  if  it  was  con- 
tent to  let  that  claim  rest  as  one  thereafter  to  be  prosecuted  to  consummation,  that 
was  the  end  of  the  matter,  and  the  railroad  company  was  not  permitted  by  the  filing 
of  its  map  of  definite  location  to  become  a  party  to  any  such  controversy.  The  land 
being  subject  to  such  claim  was,  as  said  by  Mr.  Justice  Miller,  in  Railway  Company 
r.  Dunmeyer,  supra,  ''excepted  out  of  the  grant  as  much  as  if  in  a  deed  it  had  been 
excluded  from  the  conveyance  by  metes  and  bounds.'' 

The  above  will  be  seen  to  refer  generally  to  pre-emption  claims  and 
if  tbe  decision  ended  here^  I  do  not  doubt  that  uU  would  agree  that  an 
expired  filing  while  of  record  was  as  effectual  against  a  railroad  grant 
iis  one  unexpired. 

The  court,  however,  then  proceeds  to  analyze  the  grounds  on  which 
the  company  seek  to  evade  the  effect  of  the  tiling  by  one  Jones,  which 
is  made  the  basis  for  holding  the  lands  there  in  question  to  have  been 
excepted  from  its  grant,  viz : 

First,  Jones  never  acquired  any  riglit  of  pre-emption  because  ho  never  in  fact  set- 
tled upon  and  improved  the  tract ;  second,  the  land  wa8  unsurveyed  at  the  time  of 
the  alleged  settlement,  and  the  filiug  was  not  made  '  within  the  three  months  after 
the  return  of  the  plats  of  surveys  to  the  land  office,'  (10  Stat.,  246),  and  was  there- 
fore an  unauthorized  act;  third,  that  whether  the  filing  was  made  in  time  or  not,  as 
it  was  not  followed  by  payment  and  final  proof  within  the  time  prescribed,  all  rights 
acquired  by  it  lapsed,  the  filing  became  in  the  nomenclature  of  the  land  office  iin 
'expired  filing,'  and  the  land  was  discharged  of  all  claim  by  reason  thereof. 

Upon  the  first  ]>roposition,  the  court  holds  that  the  accei>tance  of  the 
declaratory  statement  by  the  local  officers  is  prima  facie  evidence  of 
the  bima  fide  character  of  the  claim,  and  that  the  filing  of  the  state- 
ment was,  in  the  strictest  sense  of  the  term,  the  assertion  of  a  2>re- 
emption  claim,  and  when  noted  upon  the  records  it  was  officially 
recognized  as  such. 

It  wa8  in  this  connection  that  the  court  states : — 

Indeed,  this  declaratory  statement  bears  substantiuUy  the  same  relation  to  a  pur- 
chase under  the  pre-emption  law  that  the  original  entry  in  a  homestead  case  docs 
to  the  final  acquisition  of  title.  The  purpose  of  each  is  to  place  on  record  an  asser- 
tion of  an  intent  to  obtain  title  under  the  respective  statutes.  ''  Tliis  statement  was 
iiled  with  the  register  and  receiver,  and  was  obviously  intended  to  enable  them  to 
reserve  the  tract  from  sale,  for  the  time  allowed  the  settler  to  perfect  his  entry  and 
pay  for  the  land."  Johnson  c.  Towsley,  13  Wall.,  72,  89.  •  By  neither  the  declaratory 
statement  in  a  pre-emption  case  nor  the  original  entry  to  a  homestead  case  is  any 
vested  right  acquired  as  against  the  government.  For  each  fees  must  bo  paid  by  the 
applicant,  and  each  practically  amounts  to  nothing  more  than  a  declaration  of  inten- 
tion. It  is  true  one  must  be  verified  and  the  other  need  not  be,  but  this  does  not 
1814_vOL  23 2 
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create  any  essential  ditlercnce  in  the  character  of  the  proceeding;  and  \vhen  tho 
declaratory  statement  is  accepte<l  hy  the  local  land  officers  and  tho  fact  noted  ou  the 
land  books,  tho  cfllect  is  precisely  the  same  as  that  which  follows  from  tho  acceptance 
of  the  verified  application  in  a  homestead  >3ase  and  its  entry  on  the  land  books. 

In  some  of  the  briefs  filed  on  behalf  of  the  grant  claimants  interested 
in  the  decision  of  the  question  now  under  consideration,  it  is  urged  that 
by  referring  to  the  decisions  of  the  Department  named,  tho  court  rec- 
ognizes and  approves  of  the  holdings  miule  therein  as  to  the  eftect  of 
pre-emption  filings,  and,  as  the  decision  in  the  case  of  R.  R.  Co.  r.  Stove- 
nour  (10  L.  D.,  645),  holds  that  "expired  filings"  do  not  defeat  the 
grant,  it  was  not  the  intention  of  the  court  to  overrule  such  holding. 

In  this  connection  I  desire  to  call  attention  to  the  decision  in  the  case 
of  Millican  v,  B.  R.  Co.  (7  L.  D.,  85),  referred  to  in  said  decision  of  the 
court. 

In  that  case  the  land  was  included  within  the  limits  of  the  with- 
drawal on  general  route  of  1879  and  fell  within  the  primary  limits  on 
definite  location  as  shown  upon  the  map  filed  May  24,  1884. 

The  laud  involved  was  filed  for  by  one  Wilson  May  2,  1870,  prior  to 
the  filing  of  the  map  of  general  route.  The  same  person  made  a  second 
filing  on  March  3,  1883. 

Millican  applied  to  enter  the  land  in  1880,  alleging  it  to  have  been 
excepted  from  tho  grant  by  reason  of  the  claim  of  Edward  Wilson. 
Hearing  was  duly  ordered,  and  upon  the  testimony  adduced  it  was 
found  that — 

The  evidence  shows  that  Wilson  huilt  a  house  upon  said  land  ahout  May,  1879, 
resided  therein  and  improved  his  claim  for  about  one  year,  when  according  to  the 
testimony  of  ono  witness,  "ho  seems  to  have  nep;locted  it;  '*  that  upon  making  said 
second  filing,  ho  returned  to  said  land,  cultivated  and  improved  it,  nnd.  built  another 
house  and  dug  another  well ;  that  said  second  filing  is  invalid,  but  the  claim  under 
the  first  filing  still  of  record  is  good,  "except  as  against  another  settler, ''  and  served 
to  except  said  land  from  tho  operation  of  the  grant  to  said  company. 

From  the  foregoing,  it  is  apparent  that  tho  claim  of  the  company  was  properly 
rejected,  for,  at  the  date  of  the  withdrawal  ou  general  route,  and  also  when  the  line 
of  the  road  was  definitely  located,  there  was  a  prvempiion  filing  of  record,  which  had 
attache<l  to  the  land  in  controversy,  and  the  company  can  not  question  the  validity 
of  said  filings.    William  H.  Malone  r.  Union  Pacific  Railway  Company  (7  L.  D.,  13). 

It  might  be  here  stated  that  under  the  early  rulings  of  this  Depart- 
ment in  the  administration  of  railroad  laud  grants,  the  exception  in 
favor  of  preemption  claims,  found  in  all  the  land  grants,  was  construed, 
in  effect,  to  be  a  mere  saving  clause  in  favor  of  the  individual  claimant, 
and  not  as  excepting  the  land  covered  thereby  from  the  operation  of 
the  grants,  that  is,  unless  the  filing  was  consummated  into  cash  entry 
it  was  held  not  to  effect  the  grant. 

In  departmental  circular  approved  November  7,  1879,  containing 
regulations  concerning  railroads,  the  rulings  respecting  pre-emption 
claims  are  summed  up  as  follows : 

2.  A  pre-emi)tion  claim  which  may  have  existed  to  a  tract  of  land  at  the  time  of 
the  attachment  of  a  railroad  grant,  if  subsequeutly  abandoned  and  not  consum- 
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mshtedf  even  though  in  all  respects  legal  and  bona  fide,  will  not  operate  to  defeat  the 
^rant,  it  beln;;  held  that  upon  the  failure  of  such  claim  the  land  covcreil  thereby 
inures  to  the  grant  as  of  the  date  when  such  grant  became  effoi-tive. 

Under  this  ruling,  therefore,  no  hearings  can  be  ordered  for  the  purpose  of  ascer. 
taining  the  facts  respecting  the  settlement,  occupation,  improvement  of  the  land, 
etc.,  by  such  pre-emption  claimant,  for  even  if  such  facts  were  estaolished,  still, 
under  the  deoision,  the  land  inures  to  the  grant. 

Uuder  tUis  ruling  the  great-  majority  of  railroad  conflicts  have  been 
disposed  of  and  the  lands  shown  by  the  records  to  be  covered  by  fll- 
iugs,  whether  expired  or  unexpired,  so  long  as  they  were  not  i)erfected, 
have  been  patented  on  account  of  the  grants. 

This  ruling  prevailed  until  the  decision  of  this  Department  in  the 
ease  of  Malone  v.  Union  Pacific  Ky.  Company  (7  L.  D.,  13),  where,  for 
the  first  time,  the  record  of  a  filing  not  perfected,  was  held  to  be 
Hufiicient  to  defeat  the  grant  in  favor  of  another  claimant. 

This  decision  was  rendered  July  9, 1888.  It  is  true  tliat  in  the  case 
of  Railroad  Go.  t?.  Larson  (3,  L.  D.,  305),  and  a  few  other  cases,  it  Wiis 
held  that  a  pre-emption  filing  capable  of  being  perfected,  defeated  an 
indemnity  withdrawal  or  excepted  lands  from  certain  grants,  but  these 
cases  were  not  based  upon  tlie  record  of  the  filing,  but  upon  testimony 
showing  that  the  pre-emptor  had  continued  to  reside  ujMjn  and  claim 
the  land,  and  was,  even  to  this  extent,  in  conflict  with  the  circular  of 
1879,  before  quoted. 

I  admit  that  the  Stovenour  decision,  made  in  1890,  intimated  that  the 
claim  under  the  filing  expired  at  the  time  within  wliich  proof  was 
required  to  be  made  by  law,  and  ceased  to  be  effective  as  against  the 
grant  unless  the  party  continued  in  possession,  and  that  this  decision 
has  been  since  followed. 

This  lias  been  but  a  few  years,  and  the  decision  in  the  Millican  case 
was  cited  in  the  Stovenour  decision  and  has  nevei:  been  reversed. 

Just  liere  I  might  say  that  the  decision  in  the  Stovenour  case  is,  to 
to  my  mind,  unsupportable  except  upon  the  theory  that  the  filing, 
uncanceled,  defeats  the  grant. 

If  the  filing  expires,  or  ceases  to  exist,  as  against  the  grant,  at  the 
time  set  under  the  i)re-emptiou  law  within  which  to  make  proof,  then 
the  mere  fact  that  the  party  continues  to  reside  thereon  does  not  aiiect 
the  gRiiit,  for  the  right  of  pre-emption  in  him  is  gone  with  his  expired 
filing,  and  he  can  no  more  initiate  a  new  claim  to  the  laud  formerly 
filed  for  by  continuing  to  reside  thereon,  than  he  could  to  a  different 
tract  than  that  first  filed  for. 

The  law  allows  but  one  filing.  If  his  claim  under  his  filing  is  made 
to  depend  upon  the  showing  of  continued  residence,  by  so  holding,  we 
permit  the  company  to  question  his  compliance  with  law  in  the  matter 
of  residence,  which  it  has  been  specifically  and  repeati^dly  ruled  by  the 
courts  cannot  be  done. 

The  second  objection  urged  by  the  company  to  the  filing  by  Jones, 
was  that  he  failed  to  file  within  three  months  from  date  of  settlement, 
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but  ibis  tbe  court  beld  Wiis  u  quentiou  tbat  could  not  be  raised  by  the 
company. 

The  thinl  objection  was  that  he  had  failed  to  make  iiroof  within  the 
time  required  by  law. 

The  court  does  not  pass  upon  the  sufficiency  of  this  objection,  bat 
answei'S  it  by  quoting  from  the  decision  of  this  Department  to  show 
that  the  time  lias  not  expired  at  the  date  of  the  attachment  of  rights 
under  the  grant. 

In  view  of  this  fact  it  is  urged  that  so  far  as  the  principles  announced 
in  said  decision  may  embrace  expired  filings,  that  they  are  dicta. 

THcta  are  judicial  opinions  ex))ressed  by  the  judge  on  points  that  do 
not  necessarily  arise  in  the  case.  If  it  may  be  conceded  that  they  are 
dieta^  it  can  not  be  denied  that  they  are  amply  supx)orted  in  the  argu- 
ment of  the  court,  by  autliority ;  that  they  are  held  as  opinions  by  the 
unanimous  bench.  If  the  opinions  expressed  are  dicta^  such  dicta  are 
strong  enough  to  be  followed  with  safety. 

I  regard  the  conclusions  set  out  above  as  more  than  the  mere  diota 
of  the  court.  I  rather  regard  them  as  adjudications  in  one  view  of  the 
case  presented.  But  inasmuch  as  the  final  decision  in  the  particular 
case  was  rented  on  a  ground  which  did  not  involve  the  direct  reasoning 
submitted,  tlie  opinion  of  the  court  may  technically  be  called  dicta; 
nevertheless,  such  dicta  would  be  usually  recognized  by  all  courts  as 
authority. 

From  a  review  of  the  matter,  I  adliere  U)  the  previous  decision  made, 
and  hold  that  the  land  covered  by  Davis'  filing  was  excepted  from  the 
company's  grant. 

The  motion  is  ac^cordingly  denied. 
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OATKON  ET  AL.  17.  Lewishon. 

lu  iletcrminiug  wliether  au  adverse  Judicial  proceeding  has  been  iiiHtituted  within 
the  statutory  perio<l,  the  Department  will  not  undertake  to  review  au  order  of 
a  court  of  competent  jurisdiction  recogulKing  tbe  initiation  of  sucb  proceedings 
within  said  period,  while  the  suit  so  begun  is  pending  within  said  court. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  July 
(W.  A.  L.)  7,  1896.  (C.  J.  W.) 

It  appears  by  the  record  before  me  that  Leonard  Lewishon  filed  his 
application  for  patent  for  the  Mountain  View,  Colusa  and  Grayhorse 
lode  claims  and  Grayhorse  Mill  Site,  surveys  Ko.  952,  A.  J3.  0.  and  D., 
in  the  Santa  Fe,  New  Mexico,  land  district;  that  during  the  period  of 
publication,  on  April  23,  1895,  T.  B.  Catron  et  al.,  claiming  the  San 
Pedro  placer  claim,  filed  their  protest  and  adverse  claim  against  said 
entry  J  that  on  October  21,  1895,  the  attorney  for  Lewishon  presented 
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his  affidavit  to  the  local  office,  alleging  that  no  suit  in  support  of  said 
adverse  claim  had  been  brought  in  any  court  of  competent  jarisdiction 
within  thirty  days  after  filing  said  adverse  claim;  that  he  had  exam- 
ined the  records  of  the  district  court  having  jurisdiction  of  the  land  in 
controversy  on  the  23d  day  of  May,  and  found  that  no  action  had  been 
instituted;  that  a  certificate  that  no  suit  or  action  of  any  character 
was  then  pending  was  prepared  for  the  clerk's  signature  on  the  evening 
of  that  day  with  the  promise  of  said  clerk  that  it  would  be  signed  the 
following  day;  that  during  the  forenoon  of  May  24,  the  clerk  informed 
him,  that  the  presiding  judge  of  said  district  c^urt  had  directed  said 
clerk  to  file  a  declaration  in  ejectment  of  said  Thomas  B.  Catron  et  aLj 
as  of  the  2l8t  of  May,  1895,  and  that  the  judge  had  made  and  caused 
to  be  entered  on  the  record  of  said  court  an  order,  which  reads  i^ 
follows  (omitting  caption): 

It  being  inado  to  appear  to  the  conrt  that  plaintiffs  left  with  the  clerk  of  this 
court  declaration  in  the  above  case  on  the  evening  of  May  21,  1895,  and  that  it  was 
not  filed  by  the  clerk  for  the  reason  that  the  plaintiffs  did  not  pay  the  advance  foe 
as  required  by  law,  and  that  snch  fee  liiis  been  paid  at  this  date,  it  is  ordered  that 
tbe  clerk  file  said  declaration  as  of  the  date  of  May  21,  1895.    And  it  is  so  ordered. 

(Signed  by  Associate  Justice.) 

May  2i,  1895. 

It  is  also  stated  in  said  affidavit  that  the  clerk  of  said  court  informed 
this  affiant — 

tliat  on  the  evening  of  May  21,  1895,  after  he  had  closed  his  office,  Charles  A.  >Speis8 
met  said  clerk  npon  the  street  and  handed  him  a  declaration  in  said  case  and 
requested  him  to  file  the  same;  that  said  clerk  informed  him  that  he  wonld  not  file 
the  same  until  the  advance  fee  required  by  law  was  paid.  Thereupon  Speiss  said  ho 
would  eome  the  next  day  and  pay  the  same,  and  the  clerk  again  told  him  that  it 
would  not  be  filed  unless  said  advance  fees  were  paid ;  that  said  Speiss  did  not  come 
tlio  next  day  as  he  said  ho  would,  and  the  fee  for  filing  the  same  was  not  paid  said 
clerk  until  the  24th  day  of  May  A.  D.,  1895,  and  but  for  the  order  heretofore  men- 
tioned the  clerk  wonld  have  filed  said  declaration  of  that  date. 

On  the  21st  day  of  October,  1895,  the  clerk  of  tlie  district  court 
made  a  certificate,  in  ivhich  he  certifies: 

That  there  is  now  no  suit  or  action  of  any  character  pending  in  said  court  involv- 
ing the  right  of  x^ossession  to  any  portion 

of  the  ground  in  controversy, 

and  that  there  has  been  no  litigation  before  said  court  affecting  the  title  to  the  said 
^oup  or  any  one  of  the  said  claims  or  any  part  thereof  for  ovc^r  two  years  last  past 
oth<^r  than  what  has  been  finally  decided  in  favor  of  the  present  claimant,  Leonard 
Lewishon,  or  his  assignees,  except  No.  3579,  T.  B.  Ciitron  et  al.j  r.  Leonard  Lcwishon, 
which  was  not  actually  filed  until  May  24,  1895,  and  would  have  been  marked  filed 
as  of  that  date,  except  for  the  order  of  the  court,  a  copy  of  which  is  hereto  annexed, 
the  fees  required  by  law  not  having  been  paid  until  that  date. 

The  applicants  for  patent  applied  to  purchase  said  land,  and  the 
local  officers,  on  December  2,  1895,  held : 

We  being  of  the  opinion  that  said  suit  was  not  filed  within  the  thirty  days 
allowed,  as  we  did  not  consider  the  papers  were  filed  until  the  filing  fee  was  paid  as 
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stated  in  the  clerk's  certificate,  did,  on  October  22,  1895,  dismiss  said  adverse  claim 
and  notify  T.  B.  Catron,  attorney  for  the  atl verso  claimants,  of  such  dismissal,  for 
the  reason  that  he  did  not  commence  snit  within  the  time  allowed  by  law. 

The  local  officers  transmitted  all  the  papers  in  the  case  to  yoar  office^ 
together  with  the  appeal  of  Catron  et  al.  Your  office  by  letter  of 
January  17,  1896,  reversed  the  action  of  the  local  officers  on  the 
following  ground: 

Whether  the  snit  upon  said  adverse  claim  was  commenced  within  the  statutory 
period  is  the  question  to  he  determined,  and  the  decision  of  that  question  involves 
the  validity  of  the  order  of  the  court  to  the  clerk  thereof,  whidi  order  is  recited 
above.  I  am  of  the  opinion  that  the  power  to  annul  and  vacate  said  judicial  order 
is  vested  hy  law  in  the  courts  of  the  Territory  of  New  Mexico  and  not  in  this  office, 
and  until  said  order  shaU  have  been  ret^nlarly  vacated,  I  am  bound  to  respect  it. 

Thereupon,  the  mineral  applicants  prosecute  this  ap])eal,  assigning 
several  grounds  of  error,  but  on  the  following  the  ca«e  may  be 
disposed  of: 

1st.  That  under  the  laws  of  New  Mexico  suit  was  not  brought  within  thirty  days 
from  the  time  notice  was  given  said  :ul verse  claimants. 

2d.  The  district  court  of  Santa  Fe  had  not  acquired  jurisdiction  of  said  cause  at 
the  time  of  making  said  nunojpro  tunc  order  of  the  judge  entered  in  said  case,  and 
said  order  is  wholly  void. 

3d.  Said  nunc  pro  tunc  order  was  ma<le  ex  parte f  and  said  applicant  has  not  hy  any 
summons  or  other  process  (up  to  this  time)  been  brought  into  said  court  to  plead  or 
answer  said  complaint^  and  thereby  be  given  an  opportuuity  by  said  court  to  set 
aside  and  vacate  said  illegal  order  made  in  violation  of  the  express  statutes  of  this 
Territory. 

(In  connection  with  this  si)ecification  of  errors  is  presented  the  cer- 
tificate of  the  clerk  of  said  court,  under  date  of  February  12, 18965 
wherein  it  is  shown,  *'that  there  is  no  return  in  my  office  showing  the 
service  of  any  summons  or  other  process  upon  the  above  named  defen- 
dant, Leonard  Lewishon,  requiring  him  to  appear  or  plead  to  the 
declaration  in  the  above  entitled  suit.) 

The  contention  of  counsel  for  appellants  is,  that  under  the  laws  of 
the  Territory  of  New  Mexico  suit  cannot  be  commenced  until  the 
advance  fee  required  by  law  shall  have  been  paid;  that  said  iidvance 
fee  was  not  paid  within  thirty  days  as  limited  by  the  United  States 
statute  in  which  suit  can  bo  brought  in  support  of  an  adverse  claim, 
and  that  the  court  did  not  have  jurisdiction  of  the  c^use  at  the  time 
the  order  was  issued. 

By  the  Compiled  Laws  of  New  IVIexico  (1884),  section  1867,  it  is 
provided : 

The  filing  in  the  clerk's  office  of  the  petition,  declaration,  bill  or  affidavit,  upon 
the  filing  of  which  process  is  authorized  by  law  to  bo  issued,  with  intent  that  proc- 
ess shall  issue  immediately  thereupon,  which  intent  shall  be  presuAicd  unless  the 
contrary  appear,  shall  be  deemed  a  comni(>ncement  of  the  action. 

Also  by  section  1907,  it  is  provided: 

All  suits  at  law  in  the  district  courts  shall  be  comiuenced  by  filing  a  declaration 
in  office  of  the  clerk  of  said  court,  etc. 
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By  section  1262  of  said  statute,  and  also  by  Laws  of  New  Mexico 
(1889),  Cliap.  69,  p.  146  et  seq.^  and  Laws  of  iS^ew  Mexico  (1893),  p.  126 
€t  H€q,j  it  is  made  the  duty  of  tbe  clerk  of  the  district  court  to  collect 
part  fees  in  advance. 

The  Commissioner  of  the  General  Laud  Office  reversed  the  ruling  of 
the  local  officers  on  the  ground  that  the  power  to  annul  the  judicial 
order  of  May  24th,  rested  in  the  coui-ts  of  the  Territory  of  New  Mexico 

■ 

and  not  in  his  office. 

The  Department,  it  would  seem,  has  the  power  to  determine  for  itself 
the  question  of  fact  in  each  case  as  to  whether  or  not  action  has  been 
commenced  within  the  statutory  period,  as  is  indicated  in  the  cases  of 
Downey  r.  Eogers  (2  L.  D.,  707),  and  Nettie  Lode  r.  Texas  Lode  (14 
L.  D.,  180). 

No  certified  transcript  of  the  record  showing  the  declaration  and  the 
entry  of  filing  upon  it  is  in  evidence,  though  this  would  be  the  best 
evidence,  yet  it  is  virtually  conceded  that  such  declaration  has  been 
filed  and  that  the  official  notation  of  the  date  of  filing  entered  thereon 
is  May  21,  1893,  which  would  be  within  the  statutory  period.  What  is 
asked  of  the  Department  in  the  first  instance,  is  that  this  official  entry 
upon  the  declaration  showing  the  date  of  filing  shall  be  held  to  be  false. 

In  the  cases  cited,  wherein  it  was  held  by  the  Department  that  judi- 
cial proceedings  based  on  an  adverse  claim  filed  out  of  time,  and  such 
proceedings  not  begun  within  the  prescribed  period,  do  not  preclude 
the  allowance  of  a  mineral  entry,  the  fact  of  filing  out  of  time  appeared 
as  a  record  fact,  and  required  only  a  computation  of  the  number  of 
days  to  make  such  fact  appear.  These  cases  are  not  necessarily  author- 
ity for  doing  what  this  Department  is  asked  to  do  in  this  case.  It  is 
not  so  much  construction  of  section  2326,  Revised  Statutes,  or  any  other 
United  States  statute  applicable  to  the  case,  which  is  now  sought,  as  it 
is  a  construction  of  a  statute  of  the  Territorial  legislature  in  reference 
to  the  collection  of  fees  in  advance,  which  applies  to  all  suits  brought 
in  the  Territorial  courts. 

The  decision  invoked  is  that  the  judge  of  the  district  court  has  com- 
mitted error  in  construing  a  territorial  statute  in  relation  to  what 
constitutes  filing  or  the  commencement  of  a  suit  in  New  Mexico  under 
its  laws.  It  is,  in  effect,  a  collateral  attack  upon  the  judgment  of  a 
court  of  competent  jurisdiction. 

It  has  been  shown  that  under  the  laws  of  New  Mexico,  suit  is  com- 
menced by  filing  a  declaration  m  the  office  of  the  clerk.  By  another 
law  of  the  Territory,  it  is  made  the  duty  of  the  clerk  of  the  district 
court  to  collect  fees  in  advance.  It  may  be  said  then  that  a  suit  is 
commenced  .when  a  declaration  is  filed  in  the  office  of  the  clerk,  and 
that  it  becomes  the  duty  of  the  clerk  to  collect  fees  in  advance. 

It  appears  from  the  facts  as  stated,  that  when  the  declaration  was 
presented  to  the  clerk,  the  party  was  notified  that  it  would  not  be  filed 
antil  the  fees  were  paid;  that  the  party  promised  to  pay  the  fees  and 
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tlie  clerk  retained  the  papers  until  the  fees  should  be  paid.  There  is 
no  doubt  that  the  handing  to  the  clerk  at  his  office,  a  paper  which  is 
required  to  be  filed  in  his  office,  is  filed;  whether  the  fact  be  entered 
upon  the  pai)er  by  the  clerk  or  not.  The  entry  is  a  clerical  duty 
imposed  by  law  upon  the  clerk,  with  the  performance  of  which  duty  the 
party  submitting  the  paper  is  in  no  way  concerned.  It  seemed  that 
the  clerk  treated  the  x>aper  as  filed,  subject  to  the  payment  of  the  fees 
before  it  would  be  so  entered,  for  he  accepted  it  and  became  its  custo- 
dian. The  fact  then  is  that  it  was  handed  to  him  on  the  2lBt,  in  time, 
and  wjxs  treated  by  him  as  filed,  except  on  account  of  non-payment  of 
fees,  and  if  the  non-payment  of  fees  be  not  under  the  law  of  New 
Mexico  a  condition  pi^cedent  to  the  filing,  then  both  in  fact  and  in  law, 
the  paper  was  file<l  on  the  2l8t. 

It  may  be  a  condition  precedent  to  filing,  but  it  does  not  appear  to  be 
from  the  statutes  cited;  nor  do  they  authorize  the  conclusion  that  it  is; 
but  rather,  that  a  certain  part  of  the  fees  are  due  in  advance  and  it  is 
made  the  duty  of  the  clerk  to  collect  it.  The  statute  is  in  reference  to 
the  duty  of  the  clerk,  and  contains  no  provision  declaring  the  filing 
nugatory  by  the  non  payment  of  fees.  If  it  had  been  intended  that 
the  filing  should  not  be  legal  until  the  foes  were  paid,  a  very  few  words 
would  have  sufficed  to  make  tliis  point  clear.  If  the  statute  had 
declared  that  it  was  the  duty  of  the  plaintiff  to  pay  the  fees  when  he 
filed  his  declaration,  it  would  not  have  nmde  the  filing  void,  but  the 
attorney  who  filed  it  would  simply  have  failed  to  discharge  his  duty 
and,  presumably,  tliere  would  have  been  adequate  means  of  reaching 
such  breaches  of  duty. 

Whether  the  handing  of  the  paper  to  the  clerk,  under  the  circum- 
stances detailed,  amounted  to  a  filing  in  offii'C  in  the  meaning  of  the 
law,  need  not  be  now  considered,  but  the  Judge  who  made  tlic  order 
directly  to  be  considered,  seems  to  have  been  of  the  opinion  that  it 
was.  That  he  entertained  that  opinion  is  evidenced  by  the  fact  that 
when  the  clerk  ftiiled  or  refused  to  file  the  paper  as  of  the  date  of  May 
2l8t,  by  which  it  is  to  be  understood  that  he  failed  and  refused  to 
endorse  the  same  as  filed  on  the  2l8t,  the  judge  by  an  order  of  his 
court  required  him  to  do  so.  This  order  is  referred  to  in  some  of  the 
pleadings  as  a  nnvcpro  func  order,  but  it  does  not  purport  t.o  belong  to 
this  class  of  orders  and  cannot  i)roperly  be  so  styled.  It  does  not 
recite  anything  which  indicates  that  it  is  an  order  which  should  have 
been  passed  on  the  2l8t,  but  rather  that  it  is  an  appropriate  order  as  of 
the  24th,  the  date  it  bears.  The  order  would  appear  to  have  been 
made  on  the  complaint  of  some  one,  who  presumably  made  it  appear  to 
the  court  that  the  clerk  had  received  a  declaration  on  the  21st;  that  it 
was  not  filed  by  the  clerk  for  the  reason  that  the  i^laintiff  did  not  pay 
the  advance  fee  required  by  law,  and  that  it  api^earing  to  the  court 
that  such  fee  had  been  paid  by  the  date  of  tlie  order,  the  clerk  was 
ordered  to  file  the  declaration  as  of  the  date  May  2l8t* 
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Upon  the  statement  of  facts  x>i'esented,  the  court  was  evidently  of 
the  opiuioii  that  there  had  been  a  legal  filing  of  this  (declaration  with 
the  clerk  of  his  court  on  the  2l8t;  that  for  an  unsatisfactory  reason 
the  clerk  refused  to  endorse  that  filing,  and  the  court  then  directed  it 
to  be  done,  subsequently  to  such  filing.  Tliis  may  have  been  an 
improvident  judgment  or  order  of  the  court,  but  it  is  to  be  presumed 
that  if  this  is  so,  and  was  so  shown  to  the  court,  the  court  would  on  such 
showing  revoke  it  It  is  an  interlocutory  order  which  does  not  i)ur- 
port  to  disi)ose  of  the  case;  belongs  to  the  class  of  orders  which  the  court 
might  lawfully  make,  and  to  a  class  from  which  there  is  no  appeal, 
under  the  general  rule,  until  the  case,  on  its  merits,  is  passed  upon. 

There  can  be  no  doubt  that  the  question  of  the  legality  of  this  filing 
received  judicial  consideration  and  was  passed  upon  by  t:ic  court  and 
held  to  be  legal.  The  case  to  all  intents  and  purposes  is  in  court  and 
before  a  tribunal  having  jurisdiction  of  the  subject-matter.  It  is 
insisted  that  the  order  itself  admits  the  fact  that  the  fees  might  be 
lawfully  demanded  in  advance  and  that  they  were  not  paid  until  the 
24th,  the  day  after  the  exi)iration  of  the  thirty  days;  and  therefore 
tliat  it  proves  the  want  of  jurisdiction  of  the  court,  and  itself  falls 
because  of  want  of  jurisdiction. 

This  conclusion  rests  upon  the  hyixothesis  that  the  penalty  for  a  fail- 
ure to  \)^y  the  lawful  fees  at  the  time  of  filing  his  paper  by  a  suitor, 
can  be  nothing  else  than  to  make  the  filing  nugatory  and  void,  and 
that  this  result*  by  necessary  implication  because  the  statute  provides 
no  specific  penalty.  This  evidently  is  exactly  what  the  judge  who 
passed  the  order  disbelieved,  and  therefore  held  that  the  law  provided 
no  such  penalty. 

Section  2326  Revised  Statutes,  prescribes  the  duty  of  the  adverse 
claimant  to  commence  proceedings  within  a  court  of  proper  jurisdic- 
tion, within  thirty  days,  to  determine  the  question  of  the  right  of  pos- 
session. Should  he  fail  to  do  so,  by  this  statute  it  is  prescribed  that 
such  failure  shall  bo  a  waiver  of  his]  adverse  claim.  But  the  statute 
goes  further,  and  i>rescribes  that  upon  x>ayment  of  fees  and  of  five 
dollars  per  acre  for  a  claim,  and  the  filing  of  the  copy  of  the  judgment 
roll  with  the  register  of  the  land  office,  that  he  is  entitled  to  a  patent. 
Evidently  the  idea  of  this  statute  is,  that  the  court  shall  .determine 
who  is  entitled,  and  while  such  determination  is  made  upon  the  con- 
tingency of  the  filing  of  his  proceeding  in  the  court,  it  is  nevertheless 
the  clear  intent  of  this  statute  that  contest  of  claims  of  this  character 
shall  be  determined  by  a  court  of  competent  jurisdiction. 

In  Richmond  Mining  Co.  v.  Rose  et  al.,  114  U.  S.,  576,  it  was  urged 
that  the  court  acquired  no  jurisdiction  because  fees  required  by  the 
statute  were  not  paid  at  the  time  of  the  filing,  to  which  the  supreme 
court,  on  page  683,  replies  as  follows : 

Wliat  constitntes  the  commencoment  of  nn  action  m  a  State  court,  being  matt>er  of 
State  law,  the  decision  of  that  conrt  on  thiB  point  is  not  a  federal  question,  and  is 
not  therefore  reviewable  hero. 
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Thene  propositions  also  answer  the  objection  of  non-payment  of  fees  to  the  Statc^ 
which  is  purely  a  matter  of  State  concern,  and  if  it  could  in  any  manner  avail  tho 
defendant  it  mustliavo  boon  by  motion  at  the  time,  and  before  demurring  or  answer- 
ing to  the  merits. 

The  right  of  this  Department,  where  it  is  clearly  shown  by  datbs  that 
the  proceedings  were  not  begun  within  the  given  period  of  thirty  days, 
to  proceed  with  its  own  ruling  on  the  assumption  that  there  wa&  a 
waiver  of  the  adverse  claim,  seems  to  be  settled. 

The  point  of  trouble  in  this  case,  however,  is  that  it  is  insisted  that 
the  filing  was  not  in  time,  notwithstanding  the  fact  that  the  court,  by 
solemn  order,  when  attention  was  called  to  the  alleged  illegal  filing, 
sanctioned  it,  and  assumed  jurisdiction,  and  the  effect  of  holding  the 
order  void  would  be  to  make  a  departmental  ruling  in  relation  to  a 
proper  construction  of  the  statutes  of  New  Mexico,  so  as  to  deny  to  the 
courts  of  that  State  jurisdiction  in  a  matter  which  they  had  directly, 
assumed  on  consideration  of  the  express  jurisdictional  question. 

Whether  rightfully  or  wrongfully,  there  is  a  case  i)ending  in  the  dis- 
trict court  in  New  Mexico,  to  determine  the  question  of  right  of  pos- 
session. If  there  is  no  jurisdiction  the  point  can  be  clearly  made  and 
decided  by  the  court;  if  it  should  not  be  prosecuted  with  reasonaUle 
diligence  to  final  judgment,  we  have  authority  that  the  Department 
may  then  step  in  and  declare  that  the  adverse  claim  is  waived ;  but 
where  the  very  question  at  issue  is  involved  in  a  pending  case  and  the 
court  has  assumed  jurisdiction,  and  an  opportunity  is  aflTorded  the  par- 
ties to  have  a  judicial  decision  not  only  of  the  question  of  jurisdiction 
but  of  the  merits  of  the  case  as  well,  it  seems  to  me  that  it  is  now  pre- 
mature for  the  Department  to  declare  that  the  court  entertaining  the 
case  had  no  jurisdiction. 

Your  oflBce  decision  is  therefore  approved. 


UATLROAD  LANDS— ACT  Ol'  JAXrARV  «3,    1800. 

Brown  v,  Anderson  et  al.  (On  Review). 

Under  tho  provisiona  of  the  umendatory  act  of  Jannary  23,  189<>,  nn  applicant  for 
tho  righ't  of  purchase,  accorded  by  section  3,  act  of  September  25),  ISiK),  to  set- 
tlers who  have  gone  npon  railroad  lands  witli  a  view  to  pnrchasinj?  the  same 
from  tho  company,  is  not  rcqnircd  to  show  actnal  residence,  if  he  has  enclosed 
and  cnltivntiMl  the  land  applied  for. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  July 
(W.  A.  L.)  ;-,  189G,  (C.  w.  r.) 

This  is  a  motion,  on  the  part  of  Henderson  Brown,  for  review  of  the 
decision  of  the  Department  of  September  23, 1805,  in  the  above  entitled 
case. 
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The  land  involved  is  the  S.  J  of  the  NE.  i,  the  SE.  J  and  the  E.  i  of 
the  SW.  J  of  section  5,  township  14  S.,  range  7  E.,  San  Francisco  land 
district,  California. 

There  is  a  full  statement  of  the  case  in  21  Land  Decisions,  p.  193, 
and  it  need  not  be  here  repeated. 

The  assignments  of  error  set  out  in  the  motion  for  review  need  not 
now  bo  considered,  in  view  of  the  act  of  Congress  approved  January 
23, 1896,  amending  the  act  of  forfeiture,  in  which  it  is  provided: 

That  section  three  of  an  Act  cntitlo<l  ''An  act  to  forfeit  certain  lands  heretofore 
l^ranted  for  the  pnrpoee  of  aiding  in  the  construction  of  railroads/ and  for  other 
parposes/'  approved  September  twenty-ninth,  eighteen  hundred  and  ninety,  and 
the  several  acts  amendatory  thereof,  be,  and  t1\p  same  is,  amended  so  as  to  extend 
the  time  within  which  persons  entitled  to  purchase  lands  forfeited  by  said  act  shall 
be  permitted  to  purchase  the  same,  in  the  quantities  and  npon  the  terms  provided  in 
said  section,  at  any  time  prior  to  January  first,  eighteen  hundred  and  ninety-seven : 
ProHded,  That  actual  residence  upon  the  lands  by  persons  claiming  the  right  to 
purchase  the  same  shall  not  be  required  where  such  lands  have  been  fenced,  culti- 
vated, oTotlierwise  improved  by  such  claim<int8,  and  such  persons  shall  be  permitted 
to  purchase  two  or  more  tracts  of  such  lands  by  legal  subdivisions,  whether  con- 
tignons  or  not,  but  not  exceeding  three  hundred  and  twenty  acres  in  the  aggregate. 

Ill  the  de<^ision  of  the  Department  in  the  case  of  Shafer  v,  liutler, 
on  review  (22  L.  D.,  386),  it  is  held  that,  under  the  laws,  as  amended, 
residence  is  not  necessary  to  be  shown  in  support  of  an  application  to 
purchase  under  the  third  section  of  the  act  of  forfeiture,  and  as  it  was 
shown  in  that  case  that  the  land  had  been  improved  to  great  value  by 
the  parties  through  whom  Shafer  obtained  possession  of  tlie  land;  and 
that  Shafer  settled  upon  the  land  with  the  intention  of  i)urchasing  the 
same  of  the  railroad  company,  and  continued  the  improvement  and 
caltivation  of  the  same,  and  was  in  peaceable  i)osses8ion  thereof  at 
the  time  Butler  made  his  homestead  entry,  it  was  held  that  Shafer  was 
entitled  to  purchase  the  land  under  the  third  section  of  the  act,  as 
amended. 

In  the  case  at  bar,  it  is  alleged  by  Henderson  Brown  in  his  applica- 
tion to  i)ttrchase: 

That  in  1881  the  deponent  went  into  po»808Hiun  of  the  S.  \  of  the  NE.  {  and  SE.  ^ 
and  the  E.j  of  the  SW.^  Sec.  5,  T.  14  S.,  R.  7  E.,  M.  D.  M.,  and  has  held  possession 
thereof  ever  since ;  that  at  the  time  of  going  into  possession  of  the  land  deponent 
purchased  the  laud  from  parties  then  in  possession  who  had  purchased  from  six 
others,  and  who  had  applied  to  purchase  said  lands  from  the  Southern  Pacific  Rail- 
road C«»mpany  as  early  aa  1872.  That  deponent  purchased  said  lands  for  a  valuahle 
consideration  and  with  the  intention  of  purchasing  them  from  said  Soutlieni  Pacific 
Railroad  Company  as  soon  as  the  land  should  be  subject  to  sale.  That  deponent  has 
been  ready  and  anxious  to  purchase  at  all  times  since  1881;  that  deponent  has  two 
houses  npon  said  land  and  has  it  enclosed  with  other  and  adjoining  land  and  has 
used  it  for  pasture  purpose  since  1881 ; 

and  it  appears  from  the  evidence  that  he  went  into  possession  of  the 
land  on  July  1, 1878,  by  purchase  from  John  TI.  Carlisle;  that  in  1879 
he,  with  other  neighbors,  i>ut  a  fence  around  it;  that  he  used  the  land 
for  grazing  purposes  generally,  but  at  diflerent  times  had  cultivated 
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about  seventy-fiye  acres  of  it;  that  he  had  been  in  coutiauous  posses- 
sion of  the  land  since  date  of  his  purchase;  that  when  he  went  into 
possession  of  the  land  his  intention  was  to  i)nrchase  it  from  the  rail- 
road company^  and  he  knew  said  lands  were  claimed  by  said  com- 
pany; that  John  II.  Carlisle  had  made  no  application  to  purchase  the 
land  from  said  railroad  company,  at  date  of  his  purchase  of  same;  that 
he  had  applied  to  purchase  no  other  land  under  the  provisions  of  said 
act  of  September  20,  1800;  that  he  had  about  twenty-two  hundred 
(2200)  acres  of  land  fenced,  the  jwssessory  right  of  which  he  had  pur- 
chased, including  sections  5  and  11  and  |>ortions  of  sections  1,  3  and  9; 
that  he  made  application  to  x)urchase  a  ]>ortion  of  section  1  from  the 
Southern  Pacific  Iliiilroad  Company  prior  to  September  29,  1890,  and 
made  application  to  purchase  from  said  company  the  N.  ^  and  the 
SW,  J  of  Sec.  11,  twenty-five  years  i)rior  to  hearing;  that  there  were 
a  three  room  house,  a  dairy  house  and  a  corral  on  the  laud  when  he 
X>urchased  it  from  Carlisle;  and  that  he  was  in  possession  of  the  same 
at  the  time  E.  A.  Brown  and  A.  S.  J.  Anderson  were  allowed  to  make 
their  homestead  entries. 

These  facts  entitle  Henderson  Brown  to  purchase  the  land  under 
the  third  s*tion  of  the  act  of  September  29,  1S90  (20  Stat.,  90),  as 
amended  by  the  act  of  January  23,  1896. 

The  decision  of  the  Department  of  September  23,  1895,  is  therefore 
revoked,  and  upon  the  completion  of  said  i>urchase,  the  homestead 
entries  of  IC.  A.  Brown  and  A.  S.  J.  Anilorson  will  be  canceled. 


PUAC^TCK-REVrKW-RE  LrXQITISHM  KNT-TRANSFEREE. 

Tennessee  Coal,  Iron  and  Kailroad  Company  et  al. 

Affidavits  slionld  not  bo  Hiibinittod  with  a  motion  for  review  for  the  purpose  of 
supply iuf:;  facts  that  should  havo  formed  a  part  of  the  case  as  present'ed  in  the 
first  instance. 

A  transferee  whose  title  is  acquired  after  cancellation  of  an  entry  is  charged  with 
notice  of  such  action. 

The  rule  that  a  relinquishment  executed  after  final  proof,  and  after  Scileof  the  land, 
is  invalid,  can  not  be  invoked  on  behalf  of  one  who  fails  to  show,  under  oath, 
any  interest  in  the  laud,  or  that  the  entryniau  in  fact  had  complied  with  the  law. 

Secretary  Smith  to  the  CommisHioner  of  the  General  Land  Office,  July 

r,  1896.  (P.  J.  C.) 

A  motion  for  review  of  departmental  decision  of  March  6,  189G,  has 
been  filed  by  the  Tennessee  Coal,  Iron  and  Railroad  Company  and 
Joseph  Moses, 

It  appears  by  the  record  that  John  D.  Maddox  on  August  11,  1881, 

made  homestead  entry  of  the  SE.  J,  Sec.  25,  Tp.  17  S.,  R.  7  W.,  Mont- 
gomery, Alabama,  land  district,  alleging  settlement  November  15. 1875; 
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that  on  November  22, 1881,  he  made  liiial  entry  of  the  same,  and  receiv- 
er's receipt  issued  therefor.  In  the  published  notice  of  final  proof  the 
following  names  are  given  as  witnesses:  Andrew  J.  Eespey,  Andrew 
J.  Vines,  Lot  V.  Vines,  and  Dorcas  Maddox.  Andrew  J.  Vines 
appeared  as  a  wituess,  and  in  answer  to  the  question,  <<Are  you  inter- 
ested in  this  claim!"  says,  "No, — and  I  further  swear  that  the  witness 
Dorcas  Maddox  is  in  no  way  related  to  or  connected  with  claimant." 
This  witness  signed  his  proof  with  "his  mark,''  and  it  is  attested  by 
E.  K.  Fulton.  The  other  witness  is  described  in  the  body  of  the  proof 
as  "Lot  or  Latty  V.  Vines."  In  answer  to  the  question  quoted  above, 
he  says :  "  No,  and  I  further  swear  that  I  am  the  identical  Lot  V.  Vines 
advertised  as  a  witness  for  claimant,  and  further  that  claimant  is  of  no 
kin  to  the  witness  Dorcas  Maddox."  His  signature,  Latty  V.  Vines, 
is  also  by  "his  mark,"  but  it  is  not  attested.  These  are  the  only  wit- 
nesses whose  testimony  is  in  the  record. 

On  August  30, 1882,  your  office  directed  the  local  officers  to  order 
hearings  in  a  number  of  cases  including  this,  the  general  allegations  to 
be, — want  of  good  faith  in  making  the  entry;  non-compliance  with  the 
law  in  respect  to  residence,  improvement  and  cultivation  and  that  the 
land  was  not  subject  to  entry  by  reason  of  being  mineral  in  character. 
They  were  also  instructed  to  confer  with  a  special  agent  in  regard  to 
the  hearings.  Notice  of  contest  was  served,  fixing  the  date  of  hearing 
December  13,  1882.  The  hearing  was  continued  from  time  to  time, 
until  February  9, 1883.  Subsequently  an  affidavit  and  relinquishment 
of  Maddox  was  filed.  In  this  affidavit  he  states  that  he  never  resided 
on,  or  occupied  the  land  as  a  homestead;  that  he  entered  it  under 
instruction  from  E.  K.  Fulton;  that  he  made  final  x)roof,  but  never  had 
the  final  receipt  in  his  possession,  but  that  it  was  "  in  the  possession 
of  one  Latta  Vines,  from  whom  he  can  not  get  it."  He  swears  "that 
he  makes  this  relinquishment  of  his  own  free  will  and  accord  without 
the  influence  of  any  person  or  persons,  and  without  the  advice  of  any 
person  or  persons  whatever."  This  affidavit,  which  contains  a  formal 
relinquishment,  was  sworn  to  February  1,  1883. 

Another  formal  relinquishment  was  executed  by  Maddox  February 
16, 1883. 

The  record,  as  made  in  the  local  office,  shows  this:  "Feby.  20,  '83. 
Received  relinquishment  of  John  D.  Maddox."  On  August  20,  1890, 
Joseph  Moses  made  homestead  entry  of  the  tract,  alleging  settlement 
December  18,  1878.  Your  office  by  letter  of  October  17,  1890,  on  the 
report  of  a  special  agent,  of  September  18, 1890,  held  Maddox's  entry 
for  cancellation,  by  a  letter  addressed  to  the  local  officers.  In  reply 
thereto,  the  register  states  that  their  records  show  that  on  February 
16, 1883, 

said  Maddox  executed  a  reUnqiuBlimcnfc  to  the  UDited  States,  and  the  same  was  filed 
February  20th,  1883,  and  the  same  was  noted  on  the  records  and  placed  with  other 
papers  in  the  case.  We  now  enclose  the  relinquishment,  and  ask  if  it  will  bo  neces- 
sary to  carry  ont  the  instructions  contained  in  your  letter  **P"  October  17,  1890. 
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By  letter  of  December  10,  ibllowing,  your  office  advised  the  local 
officers  that  the  reliuqaishment'  had  been  received,  and  on  that  day 
Maddox's  entry  h<id  been  canceled  on  your  office  records,  and  that  no 
further  action  was  necessary  under  your  office  letter  of  October  17, 1890. 

On  August  22, 1894,  Moses  made  a  relinquishment  of  his  homestead 
entry,  and  on  August  24,  following,  an  attorney  forwarded  the  petition 
of  the  Tennessee  Coal,  Iron  and  Eailroad  Com])any  and  Joseph  Moses, 
dated  August  22, 1894,  praying  for  a  re-instatement  of  Maddox's  home- 
stead entry  for  the  reasons : 

1st.  That  the  claimant  John  D.  Mad^lox,  sold  tho  sarfaoe  of  this  land  to  L.  V. 
Vinos  on  Docomber  lltb,  1881,  who  transferred  the  same  to  Joseph  Moses  on  Decem- 
ber llth,  1888. 

2d.  That  claimant  John  D.  Maddox,  sold  the  mineral  right  from  this  land  to  E.  K. 
Fulton  on  November  26th,  1881,  and  on  December  2d,  1881,  E.  K.  Fulton  transferred 
tho  same  to  Thomas  Peti^rs. 

On  July  26,  1882,  Thouias  Peters  transferred  the  same  to  the  Birmingham  Coal, 
Coke  &  Iron  Company. 

The  Birmingham  Coal,  Coke  &  Iron  Company,  after  a  consolidation  with  the  Piatt 
Coal  «&  Coke  Company,  transferred  the  same  to  the  Tennessee  Coal,  Iron  &.  Railroad 
Company,  which  company  still  own  all  the  mineral  rights  on  said  laud  and  have 
continuously  paid  the  State  and  county  taxes  assessed  on  the  same. 

3d.  That  at  the  time,  viz.,  February  16th,  1883,  John  D.  Maddox  signed  a  relin- 
quishment to  said  laud,  he  did  so  under  duress  and  under  threats  made  by  Special 
Agent  Mabson,  as  is  shown  by  the  sworn  affidavit,  signed  by  him,  on  the  8th  day  of 
August,  1891^  also  the  affidavits  of  William  Vines,  Jr.,  and  John  C.  Vines,  which 
affidavits  are  hereto  attached  and  made  a  part  of  this  petition. 

4th.  That  at  the  time,  viz.,  February  16th,  1883,  that  John  D.  Maddox  signed  said 
relinquishment,  he,  Maddox,  had  no  right,  claim,  title,  or  interest  in  said  land,  or  any 
portion  of  it,  to  relinquish,  and  such  fact  is  shown  by  the  records  to  bo  known  by 
Special  Agent  Mabson  at  that  time. 

5th.  That  at  the  time  and  several  years  prior  thereto,  viz.,  February  16th,  1883, 
that  John  D.  Maddox  signed  the  said  relinquishment,  he  in  fact  had  no  interest  to 
relinquish,  having  transferred  all  of  his  interest  to  E.  K.  Fulton  and  L.  V.  Vines, 
viz.,  on  November  26,  1881,  and  on  December  llth,  1881. 

6th.  That  your  petitioners  respectfully  submit  that  Joseph  Moses  who  is  one  of 
your  petitioners,  has  this  day  relinquished  his  homesteail  entry  on  said  land  No. 
24420,  in  order  that  this  petition  may  be  considered  and  granted,  and  each  of  your 
petitioners,  respectfully  ask  that  the  homestead  entry  of  John  D.  Maddox  No.  11892, 
final  proof  No.  2343,  reinstated  and  x>atont  issue  to  and  in  the  name  of  the  said  John 
D.  Maddox. 

'^lu  addition  to  the  statements  contained  in  the  attached  petition," 
the  Tennessee  Company  also  submitted  a  statement,  that  it  had  no 
notice  of  the  contest  against  the  Maddox  entry,  or  of  the  relinquish- 
ment filed  by  him,  and  "  did  not  until  a  recent  date  learn  that  said  land 
had  been  re-entered  by  Joseph  Moses."  Neither  the  "petition"  nor 
"statement"  is  sworn  to. 

The  affidavits  referred  to  as  accompanying  the  ))etition,  three  in  num- 
ber, were  all  sworn  to  in  the  month  of  August,  1891.  Maddox  states 
that  he  made  his  final  proof  before  the  clerk  of  the  county  court, 

and  got  his  final  receipt  ou  the  22d  of  November,  1881 ;  that  he  sold  the  mineral 
rights  in  said  lands  to  £.  K.  Fulton  on  tho  26th  of  Novemberi  1881 ;  that  he  sold  the 
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sarfaco  of  said  lauds  to  L.  V.  Vines  (who  was  one  of  the  witnesses  to  his  final  proof) 
on  tho  1st  of  December^  1881.  .  .  .  That  sonfetime  after  he  got  his  final  receipt 
...  he  got  notice  from  the  land  office  at  Montgomery  that  his  entry  was  cou- 
testeii; 

that  early  in  1883  lie  got  a  message  from  a  special  agent  in  Birniingbani 
informing  bim  that  be  ^^was  liable  for  criminal  prosecution  for  fraud  in 
making  bis  entry",  but  if  he  would  "relinquisb  bis  entry  be  would  not 
be  prosecuted;"  that  by  reason  of  this  threat  be  became  alarmed,  went 
to  Birmingham  and  made  bis  relinquisbment,  not  knowing  that  he  bad 
no  right  to  relinquish  after  be  bad  sold  the  land. 

William  Vines,  jr.,  says  be  is  a  brother-in-law  of  Maddox;  tbatMad- 
dox  told  him  about  this  message  from  the  government  agent;  that  be 
wiis  very  much  alarmed,  and  at  bis  request  Vines  accompanied  bim  to 
Birmingham,  when  they  met  the  agent,  "who  told  them  that  Maddox 
was  liable  to  criminal  prosecution  for  fraud  in  making  bis  entry"  and 
that  be  could  avoid  the  prosecution  by  relinquishing  it,  "  though  Mab- 
8on,  (the  special  agent)  was  told  and  knew  that  Maddox  has  sold  all 
his  interest  in  the  land." 

John  C.  Vines,  another  brother-in-law,  says  bo  knows  Maddox  got 
the  message,  and  '4s  informed  and  believes"  that  be  went  to  Birming- 
ham and  relinquished  bis  entry. 

By  letter  of  December  21, 1894,  your  office  refused  the  application  for 
reinstatement  of  the  Maddox  entry,  and  canceled  the  entry  of  Joseph 
Moses  on  his  relinquisbment.  Your  office  decision  is  upon  the  grounds, 
that  when  Maddox's  entry  was  canceled  in  local  office  on  February  20, 
1883,  on  his  relinquishment,  there  was  no  notice  on  its  records  of  any 
transfer,  nor  bad  the  government  any  knowledge  thereof;  that  the 
mortgagees,  transferees  or  parties  "had  no  appearance  in  the  case 
which  would  entitle  them  to  notice  of  the  order  of  August  30,  1882, 
ordering  a  bearing;"  that  the  petitioners  do  not  submit  any  evidence 
that  they  are  bona  fide  i)urcbasers  of  the  land  or  mineral  rights  therein ; 
that  the  failure  of  Maddox  to  appear  at  the  bearing  and  bis  subsequent 
relinquishment  were  a  virtual  acknowledgment  of  the  truth  of  the 
charges,  and  the  entry  was  thereby  properly  canceled;  that  the  subse- 
quent investigation  of  a  special  agent  and  action  thereon  by  your  office 
of  October  17,  1890  and  December  10,  following  has  no  bearing  on  the 
question  at  issue. 

On  appeal  your  office  judgment  was  formally  affirmed,  and  it  was 
said: 

In  addition  to  the  reasons  assigned  hy  yon  for  refusing  to  re-instate  said  entry,  it 
is  to  ho  ohserved  that  the  applicants  herein  do  not  aver  that  Maddox's  entry  wiis 
improperly  canceled  on  the  merits  of  the  case,  or  that  he  had  complied  with  the 
homestead  law. 

The  motion  for  review  sets  forth  fourteen  alleged  errors.  They  are 
stated  at  great  length  in  argumentative  form,  and  not  "  concisely  and 
specifically  without  argument"  as  reciuired  by  the  Rules  of  Practice. 
The  motion  will  therefore  be  disregarded  except  as  to  such  points  of 
objection  as  the  Department  considers  material  in  disposing  of  the  case. 
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With  the  motion  for  review  are  tiled  two  affichivit8,  oue  by  G.  P. 
McCorniack,  who  says  that  he  is  the  general  mauagor  of  the  Tennessee 
Company ; 

that  said  company  hiis  claime<l  to  own,  and  has  a  doed  to  and  has  pai<l  taxes  for  a 
namber  of  years  past  on  tho  mineral  interest  of  the  land  (described,)  as  is  shown  in 
the  abstract  now  on  lilc.  That  the  said  company  purchased  tho  mineral  interest  in 
said  land  in  good  faith  and  for  a  valuable  consideration ;  that  said  purchase  was 
made  for  the  use  and  benefit  of  the  company,  and  that  the  said  company  hail  never 
sold  said  mineral  interest  or  any  part  thereof. 

The  '< abstract  now  on  file''  mentioned  above  is  not  found  in  the 
record. 

The  other  is  made  by  Maddox,  in  which  he  swears,  '^  that  he  resided 
upon  said  laud  and  had  improvements  on  it  of  considerable  value, 
before  he  made  his  entry,  and  that  he  made  his  entry  in  good  faith  and 
com])licd  with  the  homestead  laws  of  the  United  States."  The  balance 
of  his  affidavit  is  simply  a  reiteration  of  the  one  tiled  with  tho  petition 
whereh)  he  recites  his  reasons  for  giving  his  relinquishment,  but  in  this 
affidavit  he  states  that  he  made  it  under  duress. 

Tho  evident  intention  in  presenting  those  affidavits  is  to  overcome 
the  objection  made  in  the  decision  of  your  office,  affirmed  by  the 
Department,  that  the  petitioners  did  not  aver  that  they  were  bona  fide 
purchasers  of  the  mineral  rights  in  the  land,  and  the  decision  of  the 
Department  quoted  above  that  there  was  no  allegation  that  Maddox 
had  complied  with  the  homestead  law.  In  other  words,  on  this  motion 
for  review,  x>arties  are  attempting  by  affidavits  recently  executed  to 
overcome  the  objections  raised  in  tbe  departmental  decision  to  the  suf- 
ticiency  of  the  showing  then  made,  and  upon  which  this  proceeding 
was  instituted.  These  matters  arc  now  for  the  tirst  time  presented  to 
the  Department.  In  discussing  this  loose  method  of  practice  the 
Department  said  in  Peacock  v.  Shearer's  Heirs  (20  L.  D.,  213) : 

Such  practice  will  not  be  permitted.  Every  fact  alleged  in  the  allidavits  accom- 
panying the  motion  was,  or  should  have  been,  known  to  tho  plaintiff  when  ho  made 
his  original  motion  for  re-instatement,  and  should  have  then  been  {ireitented.  The 
Department  will  not  tolerate  the  practice  of  parties  waiting  until  it  h;is  announced 
its  determination  of  a  given  proposition,  and  then  in  a  motion  for  review  permit 
them  to  present,  as  a  specification  of  error,  matters  calculated  to  cover  the  objec- 
tions of  the  Department  to  the  original  proceedings.  Trials  by  piecemeal  will  not 
be  sanctioned. 

Tins  language  is  particularly  pertinent  as  applied  to  the  ciise  at  bar. 
But  aside  from  this,  the  sworn  statement  of  Maddox  in  1896,  that  he 
had  complied  with  the  homestead  law,  would  not  be  accepted  now  to 
overcome  his  affidavit  made  in  1883,  when  his  mind  would  naturally 
have  been  fresh  on  the  subject,  that  he  had  not  complied  with  the  law. 

The  prominent  features  that  stand  out  in  bold  relief  in  this  case  are 
not  in  themselves  calculated  to  convince  one  of  that  degree  of  honesty 
and  good   faith,  which  are  required  in  obtaining  title  to  the  public 
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domain.  Here  is  a  homestead  entry  made  August  11, 1881 :  November 
15,  fiual  proof  is  made,  and  tiual  certificate  issued  November  22,  follow- 
ing; Noveniber  20,  four  days  thereafter,  all  mineral  rights  are  trans- 
ferred to  Fulton,  a  witness  to  the  mark  of  Andrew  J.  Vines,  a  final 
proof  witness.  On  Deci^mber  1,  nine  days  after  final  proof,  the  surface 
rights  is  conveyed  to  Lot  V.  Vines,  one  of  the  final  i)roof  witnesses;  on 
February  1, 1883,  the  entryman  makes  affidavit,  "of  his  own  free  will 
aud  su^cord  without  the  influence  of  any  person  or  i)ersons,  and  without 
the  advice  of  any  person  or  persons  whatever,"  that  he  did  not  comply 
with  the  law  in  making  his  entry,  aud  ''that  he  entered  said  land  under 
the  instructions  of  one  E.  K.  Fulton;"  the  petition  for  reinstatemeutis 
not  made  under  oath,  aud  it  is  to  be  observed  that  the  Tennessee  Com- 
pany neither  in  its  petition,  or  "  statement "  or  in  any  other  paper  it  has 
filed,  gives  the  date  at  which  it  acquired  any  right  to  the  laud.  It  will 
also  be  noticed  that  the  affidavits  of  Maddox  and  of  the  two  Vines,  his 
brothers-in-law,  filed  with  the  petition,  were  made  iu  August,  1891;  two 
on  the  Stli,  the  other  on  the  19th,  and  that  they  were  not  presented  to 
your  office  until  August  24, 1894.  Thus  three  years  elapsed  between 
their  execution  and  their  presentation.  It  is  a  singular  co-incidence 
that  the  statute  of  limitations  for  prosecutions  for  perjury  under  the 
United  States  statute  expired  practically  simultaneously  with  the  pre- 
sentation of  these  affidavits.  It  might  be  pertinent  to  ask  why  this 
comx)auy  held  these  affidavits  for  this  period  of  time,  aud  made  no 
move  toward  reinstatement.  It  says,  in  its  statement,  as  if  for  an 
excuse  for  not  moving  in  the  matter  earlier,  "  that  they  (the  company 
and  Moses)  only  learned  of  said  relinquishment  at  a  recent  date." 
Moses,  when  he  made  his  homestead  entry, — August  20,  1890, — must 
have  had  personal  knowledge  of  the  relinquishment,  because  he  got 
the  surface  right  by  deed  from  Vines,  December  11,  1888,  under  which 
he  claims  to  have  held  possession  of  the  land,  and  he  must  have  known 
that  the  record  was  clear  or  he  could  not  have  made  entry.  And  the 
company  knew  at  least  three  years  before  moving  of  the  condition  of 
the  record,  if  not,  where  was  the  necessity  of  procuring  these  affidavits! 

But  aside  from  all  this,  there  is  a  statement  in  the  record,  made  Sep- 
tember 12, 1890  by  ''  Wm.  R.  Barker  for  Tennessee  Coal,  Iron  &  Rail- 
road Company"  which  shows  that  the  Tennessee  Company  acquired  its 
alleged  right  to  the  land  December  31,  1888.  It  would  seem  to  be  idle 
to  attempt  to  argue  that  this  company  was  not  charged  with  full 
knowledge  of  the  condition  of  the  record  at  that  time.  The  Maddox 
entry  had  then  been  canceled  on  the  record  almost  five  years. 

The  petition  could  not  be  considered  in  the  interest  of  Moses  alone. 
His  entry,  so  far  as  the  records  of  the  local  office  show,  was  a  valid  one 
when  made  and  was  validly  existing  when  he  made  his  relinquishment. 
It  is  difficult  to  harmonize  his  prior  status  in  regard  to  the  land  with 
his  relinquishment  and  petition  in  the  present  proceedings.  But  in 
whatever  view  it  might  be  considered  from  a  moral  standpoint,  his 
1814— VOL  23 3 
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petition  for  re-ioBtateinent  of  the  Maddox  entry  could  not  be  enter- 
tained, for  the  reason  that  he  has  not  disclosed  any  interest  in  the  land. 
Whatever  right  he  acquired,  if  any,  under  his  deed  from  Vines  for  the 
surface,  was  absorbed  by  his  homestead  entry,  which  he  voluntarily 
relinquished. 

It  is  urged  that  the  doctrine  announced  in  Falconer  v.  Hunt  et  aL 
(6  L.  D.,  512),  wherein  it  is  decided  that,  ^^a  relinquishment  executed 
after  final  proof,  and  after  the  entryman  had  parted  with  all  interest  in 
the  land,  is  null  and  void,''  should  govern  here.  But  this  rule  cannot 
1)0  applied  to  the  case  at  bar,  primarily  for  the  reason  that  the  peti- 
tioners do  not  show  any  interest  in  the  land  under  oath,  or  that  there 
was  a  compliance  with  the  law  on  the  part  of  the  entryman.  In  all 
the  cases  following  the  doctrine  of  the  Falconer  case,  it  will  be  found 
that  there  was  a  prima  facie  showing  made  by  affidavits  of  the  interest 
of  the  i>etitioner,  and  his  ability  to  prove  a  compliance  with  the  law  on 
the  part  of  the  entryman.  (See  ELastie,  8  L.  D.,  Mcintosh  Id.,  614; 
Jones,  9  L.  D.,  97 ;  Paul  v.  Wiseman,  21  L.  D.,  12). 

The  plea  of  duress  cannot  be  accepted  under  the  circumstances  under 
which  the  affidavits  of  Maddox  and  Vines  were  presented,  and  for  the 
further  reason  that  it  is  presumed  that  the  officers  of  the  land  depart- 
ment perform  their  duties  in  a  lawful  and  regular  manner,  and  in  the 
absence  of  any  better  showing  than  that  submitted  here,  it  will  not  be 
assumed  that  the  special  agent  by  threats  and  intimidation  procured 
the  relinquishment. 

The  motion  is  denied. 


MINERAL.  LANDS -AG  IUCULTUR.VL.  ENTUY— PROC'EEDINGS  ON  PROTEST. 

Aspen  Consolidated  Mining  Co.  v.  Williams. 

A  mineral  claimant,  \?ho  in  his  application  temporarily  exclndes  part  of  his  claim  in 
conflict  with  au  adverse  agricultural  entry,  does  not  thereby  absolutely  waive 
and  renounce  all  claim  to  the  land  so  excluded,  but  may  thereafter  assert  his 
right  thereto,  by  way  of  protest  against  the  proof  of  the  agricultural  entryman. 

[n  proceedings  under  a  protest  against  an  agricultural  entry,  in  which  the  mineral 
character  of  the  laud  is  alleged,  the  burden  of  proof  is  with  the  agricultural 
claimant,  if  the  land  is  returned  as  mineral  in  the  surveyor-generaFs  report  then 
in  force. 

The  burden  of  proof  rests  with  a  protestaut  who  attacks  an  agricultural  entry  on 
the  ground  of  the  ''known''  mineral  character  of  the  land  at  date  of  entry, 
irrespective  of  the  fact  that  the  land  may  have  been  returned  as  mineral  after 
the  allowance  of  the  agricultural  entry. 

Under  the  supervisory  authority  of  the  Department,  and  in  the  interest  of  the  gov- 
ernment, evidence  filed  after  the  close  of  the  hearing,  and  the  appeal  from  the 
<1ecision  thereon,  may  be  considered. 

Laud  containing  gold  in  sufficient  quantities  to  justify  men  of  ordinary  prudence  in 
the  expenditure  of  money  and  labor  in  mining  developments  most  be  regarded 
as  mineral  in  character. 
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The  absence  of  active  mining  operations  will  not  be  held  to  negative  an  allegation 
H»  to  the  mineral  character  of  the  land,  where  such  land  is  at  the  time  involved 
in  litigation. 

A  pre-emption  entry,  covering  land  that  is  mineral  in  character,  and  miule  witli  the 
knowledge  of  prior  mineral  locations  thereon,  and  of  the  fact  that  the  laud  was 
at  sach  time  regarded  hy  many  in  the  vicinity  as  valuable  for  the  mineral 
therein,  must  be  canceled  as  having  been  allowed  for  ''known''  mineral  land. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  July 

7, 1896.  (A.  B.  P.) 

The  record  in  this  case  shows  that  on  December  4,  1882,  John  li. 
Williams  filed  his  pre-emption  declaratory  statement  for  the  NE.  ^  of 
the  NE.  i  of  Sec.  12,  T.  10  S.,  R.  85  W.,  and  the  W.  J  of  the  N  W.  J  and 
the  NW.  I  of  the  SW.  ^  of  Sec.  7,  T.  10  S.,  R.  84  W.,  Leadville  land 
district,  Colorado,  alleging  settlement  April  12, 1881. 

On  November  25, 1884,  upon  the  application  of  Williams,  your  office 
allowed  him  to  amend  his  filing  so  as  to  embrace  the  S.  ^  of  the  NW.  ^, 
the  NB.  4  of  the  SW.  J,  and  the  NW.  J  of  the  SE.  J  of  said  Sec.  7,  T. 
10  S.,  R.  84  W.,  subject,  however,  to  any  prior  valid  adverse  claim. 

On  February  11, 1885,  Williams  submitted  his  proofs  and  was  allowed 
to  make  cash  entry  for  the  land  covered  by  his  amended  filing.  It  will 
be  observed  that  his  entry  embraces  only  one  of  the  forty-acre  tracts 
covered  by  his  filing  as  originally  made.  This  he  claims  was  due  to  the 
mistake  of  the  party  who  made  out  his  original  papers  for  him. 

It  is  proper  to  state  in  this  connection  that  said  township  10  S.,  range 
84  W.,  was  originally  surveyed  in  December,  1881,  and  plat  thereof  tiled 
in  the  Leadville  office  July  19, 1882,  but  the  same  was  suspended  by  your 
office  September  18,  1880. 

Two  additional  or  supplemental  surveys  were  made  under  the  direc- 
tion of  your  office  in  1889  and  1890,  respectively,  and  plats  filed,  but  both 
were  suspended  Ai)ril  24, 1891.  The  latest  and  final  subdivisional  sur- 
vey of  said  township,  and  of  the  several  sections  therein,  was  made  by 
Deputy  Surveyor  Edward  S.  Snell  in  1891.  This  survey  was  approved 
by  your  office  December  30, 1891,  and  plat  filed  in  thelocal  office  at  Glen- 
wood  Springs  February  8, 1892.  By  this  survey  the  S  W.  J  of  the  NW.  J 
of  said  section  7  was  found  to  contain  less  than  forty  acres,  and  the  same 
has  since  been  designated  as  lot  4. 

The  Aspen  Consolidated  Mining  Company — a  body  corporate — is  the 
owner  of  all  title  or  rights  that  pertain  to  the  Fowler,  Fields  and  Lux 
placer  mining  claims,  which  appear  to  have  been  loc^ated  and  duly 
recorded  by  the  original  owners  in  May  or  June,  1883.  These  claims 
are  situated  along  the  Roaring  Fork  River,  and  include,  to  tlie  extent 
of  their  length,  the  entire  bed  of  the  river  except  at  a  few  places  in  its 
meanderings  where  there  are  sharp  curves  or  bends.  They  conflict 
with  the  Williams  entry  to  the  extent  of  about  twenty-eight  acres. 
This  conflict  embraces  a  portion  of  the  SW.  J  of  the  J^W.  ^  (now  lot  4), 
Sec.  7,  which  was  covered  by  Williams'  original  filing,  and  also  a  i)or- 
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tion  of  the  NE.  J  of  the  SW.  ^  of  Sec.  7,  not  within  his  original,  but 
within  his  amended  filing. 

On  March  4, 1891,  the  said  company  filed  in  the  local  office  at  Glen- 
wood  Sjiriug  Hits  i)rotest  against  the  issuance  of  patent  to  Williams, 
wherein,  after  setting  forth  the  existence  of  said  placer  mining  claims, 
and  the  conflict,  substantially  as  just  stated,  it  is  alleged,  in  effect : 

(1)  That  the  land  embraced  by  the  said  conflict  is  not  agricultural 
but  placer  mining  ground;  and 

(2)  That  Williams'  filing  and  entry  were  not  made  in  good  faith  to 
obtain  the  land  for  agricultural  xiurposes  but  in  fraud  of  the  pre- 
emption law  for  speculative  purjwses. 

On  November  23, 1891,  before  said  protest  was  acted  upon  by  your 
office,  the  said  company  filed  in  the  local  office  its  application  for  patent 
embracing  the  entire  area  of  said  placer  claims,  and  notice  thereof 
appears  to  have  been  duly  published  and  i)osted. 

On  January  23,  1892,  your  office  ordered  that  a  hearing  be  had  for 
the  purx)ose  of  determining  whether  the  land  embraced  in  said  conflict 
was  known  to  be  mineral  in  character  at  the  date  of  the  entry  by 
Williams. 

The  hearing  did  not  take  place,  however,  until  March  20, 1893,  and 
was  not  concluded  until  nearly  a  mouth  later.  In  the  meantime,  to 
wit,  August  18, 1892,  the  company  filed  its  application  to  x>nrchase  the 
land  embraced  in  said  x)lacer  claims,  expressly  excluding,  however, 
"  temporarily  ....  pending  the  determination  of  the  titles"  to 
'the  various  tracts  involved,  under  hearings  already  ordered  and  others 
applied  for,  the  land  within  the  Williams'  conflict,  and  also  all  other 
conflicts  disclosed  by  the  survey  and  plat  of  said  placer  claims  accom- 
panying the  said  application,  and  also  the  original  application  for 
patent.  The  application  as  thus  presented  was  allowed  and  entry  was 
thereupon  duly  made  of  the  area  not  in  conflict. 

Under  date  of  August  23,  1893,  the  local  office  reiwrted  the  result  of 
the  hearing  and  their  finding  upon  the  evidence,  which,  after  a  lengthy 
discussion  of  the  case  in  various  stated  aspects,  is,  in  efl*ect,  that  the 
land  in  controversy  was  not  at  the  date  of  Williams'  entry,  or  prior 
thereto,  of  any  value  for  placer  mining  purposes,  but  is  valuable  for 
agricultural  puri)oses.  And  they  thereupon  recommended  that  the 
entry  of  Williams  be  approved  and  passed  to  patent,  and  that  the 
protest  of  the  plaintiff  company  be  dismissed  and  its  entry  canceled 
for  failure  to  establish  the  mineral  character  of  any  of  the  land 
embraced  in  the  placer  locations.  This,  though  the  issue  related  to 
the  character  of  the  land  in  the  Williams  conflict  only.  Other  recom- 
mendations were  made  which  are  not  material  to  the  issue. 

Upon  appeal  from  said  finding,  your  office,  on  May  21,  1894,  affirmed 
the  same  ux>on  the  question  as  to  the  character  of  the  land,  and  held 
further  that  the  plaintiff  comx)any,  by  its  said  temporary  exclusion  of 
conflicts,  as  stated,  must  be  considered  as  having  waived  and  aban- 
doned all  right,  title  or  claim  to  the  excluded  tracts. 
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At  the  hearing  the  burden  of  proof  was  placed  upon  the  company 
against  its  protest,  and  that  view  was  sustained  by  your  office  decision. 

The  case  is  now  before  the  Department  upon  appeal  by  the  company 
from  said  decision. 

It  is  not  deemed  material  that  the  several  specifications  of  error — 
eight  in  all — contained  in  the  appeal,  should  be  here  set  forth  in  detail. 
It  is  sufficient  to  say  that  they,  in  substajice,  deny  the  correctness  of 
said  decision  in  the  three  following  essential  particulars : 

(1)  In  respect  to  the  said  temporary  exclusion  of  conflicts. 

(2)  In  placing  the  burden  of  proof  upon  the  company;  and 

(3)  In  affirming  the  finding  below  upon  the  question  of  the  ehara<iter 
of  the  land. 

These  several  assignments  will  be  considered  in  the  order  stated. 
I.  It  is  proper  to  state  in  connection  with  the  first  question  thus  pre- 
sented that  on  July  21, 1894,  counsel  for  Williams  filed  a  motion  to  dis- 
miss the  said  appeal  on  the  alleged  ground  that  in  view  of  the  eifect 
given  by  said  decision  to  the  company's  application  t/O  purchase,  it  had 
lHH!ome  a  protestant  without  interest,  simply,  and  therefore  was  not 
entitled  to  the  right  of  appeal.  This  motion  your  office  overruled, 
August  25, 1894,  upon  the  stated  ground  that,  even  though  the  exclu- 
sion of  conflicts  operated  ipso  facto  as  the  relinquishment  by  the  com- 
pany of  all  right  to  the  excluded  tracts,  yet  such  relinquishment  could 
serve  only  to  relegate  the  company  to  its  possessory  rights  (if  any  it 
had)  by  virtue  of  the  locations  under  which  it  claims;  and  therefore 
the  interest  it  asserted  wjis  such  as  entitled  it  to  the  right  of  appeal. 
The  motion  has  been  renewed  here  upon  the  same  gi^ounds  urged 
before  your  office. 

This  whole  question  was  recently  considered  and  passed  upon  by  the 
Department  in  the  case  of  the  Aspen  Consolidated  Mining  Company  r. 
John  Atkinson,. decided  January  4, 1896  (22  L.  D.,  8). 

In  that  case  it  was  held,  in  substance,  that  a  mineral  claimant,  who 
in  his  application  to  purchase  tiCmporarily  excludes  x>art  of  his  claim  in 
conflict  with  an  adverse  agricultural  entry,  does  not  thereby  absolutely 
waive  and  renounce  all  claim  to  the  tract  excluded,  but  may  thereafter 
assert  his  right  thereto  by  way  of  protest  against  the  proofs  of  the 
agricultural  entryman. 

That  case  was  similar  to  the  present  one  in  respect  to  the  question 
now  being  considered,  and  applying  here  the  rule  there  announced,  it 
follows  that  your  offic>e  erred  in  holding  that  the  stated  temporary 
exclusion  by  the  company  from  its  application  to  purchase  operated  as 
ail  abandonment  or  relinquishment  of  all  right  or  claim  to  the  land  so 
excluded.  In  addition  to  this,  the  application  to  purchase  on  its  fiice 
clearly  shows  that  no  such  relinquishment  or  abandonment  was 
intended  or  contemplated  by  the  company,  but  thjit  the  purpose  wjis 
to  obtain  title  to  that  part  of  the  land  as  to  which  there  was  no  dis- 
pute, without  waiving  any  rights  the  company  had  with  respect  to  the 
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disputed  tracts;  and  it  would  therefore  work  great  injustice  to  tlte 
company  to  give  to  its  application  an  effect  wholly  different  from  that 
intended,  an<l  yet  rigidly  hold  it  bound  thereby  with  no  right  of 
amendment.  It  is  unnecessary  to  discuss  the  question  as  to  the  cor- 
rectness of  the  position  taken  by  your  office  in  allowing  the  appeal, 
inasmuch  as  the  motion  to  dismiss  must,  in  view  of  what  has  already 
been  said,  be  disallowed. 

II.  The  burden  of  proof. 

It  ai)pears  from  the  records  of  your  office  that  in  or  about  the  year 
1882  the  land  in  said  township  10  S.,  range  84  W.,  was  returned  by  the 
surveyor  general  as  "rocky  and  mountainous,"  and  the  soil  in  and 
around'  section  7,  in  said  township,  as  "third  rate."  This  return 
remained  in  force  at  the  date  of  the  Williams  entry. 

By  a  later  survey,  however,  namely,  that  made  by  Deputy  Surveyor 
Snell,  as  aforesaid,  the  lands  in  the  valley  of  the  Hearing  Fork  in  and 
around  Aspen  were  returned  as  mineral,  and  the  lands  embraced  by, 
and  in  the  immediate  vicinity  of,  the  placer  claims  now  under  considera- 
tion, were  stated  to  be  valuable  for  placer  mining  and  rich  in  placer 
gold.  This  return  also  shows  that  it  is  based  upon  a  personal  inspec- 
tion of  the  land  by  the  deputy  surveyor  who  made  it.  The  plat  of  this 
later  survey  was  not  file<i  in  the  local  office,  as  we  have  seen,  until  Feb- 
ruary 8,  1892,  after  a  hearing  in  this  case  had  been  ordered.  It  is 
worthy  of  note,  however,  tiiat  at  the  date  when  the  hearing  was 
ordered,  all  former  surveys  of  said  township  had  been  suspended,  and 
there  was,  therefore,  at  that  date,  no  effective  return  of  the  land  in 
existence.  The  later  mineral  return  was  the  only  one  in  force  at  the 
date  the  hearing  took  place. 

Of  course,  if  the  former  non-mineral  (hardly  agricultural)  return  had 
been  still  in  force  at  that  date,  there  could  be  no  question  that  the 
burden  of  proof  was  properly  placed  upon  the  compaiiy  in  this  case. 
But  such  was  not  the  fact.  That  returnjiad  not  only  been  suspended, 
but  the  records  of  your  office  disclosed  the  later  mineral  return. 

In  the  decision  complained  of  it  was  held,  in  effect,  that  said  later 
return  of  tlie  land  as  mineral,  made  subsequent  to  the  date  of  Williams* 
entry,  could  not  affe<*t  the  question  of  the  burden  of  proof.  This  view 
is  apparently  based  upon  the  idea  that,  inasmuch  as  the  question 
whether  the  land  was  known  to  be  mineral  at  the  date  of  said  entry  is 
the  main  issue  involved,  the  burden  of  proof  should  be  determined  by 
the  returned  character  of  the  land  as  of  that  date.  Whether  based 
ni^on  such  premise  or  not,  the  conclusion  does  not  appear  to  be  a 
Bound  one. 

It  is  undoubtedly  true  that  the  main  issue  involved  is,  whether  the 
land  in  question  was  known  to  be  mineral  at  the  date  of  Williams' 
entry.    This  issue,  however,  is  presented  in  a  twofold  aspect: 

(1)  As  to  the  character  of  the  land;  and 

(2)  If  mineral,  was  it  known  to  be  such  at  the  date  of  said  entry t 
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In  its  first  aspect  the  issue  on  behalf  of  the  protesting  company 
irould  unquestionably  be  supported  by  any  evidence  tending  to  show 
the  present  mineral  character  of  the  land,  for  the  simple  reason  that 
if  mineral  now,  it  has  been  so  for  ages,  and  was  so  at  the  date  of 
^^illiams'  entry. 

The  mineral  return  which  accompanied  the  Snell  survey,  and  which 
^ras  the  only  return  in  force  at  the  date  of  the  hearing,  constituted, 
therefore,  ih  prima  facie  showing  that  the  land  was  mineral  in  character, 
as  well  at  the  date  of  Williams'  entry  as  at  the  date  when  the  return 
was  made;  and  in  view  thereof  1  am  clearly  of  the  o[)inion  that  it  rested 
upon  Williams  to  overcome  by  proofs  the  efi'ect  of  that  return,  and  the 
burden  was  therefore  upon  him  to  show  its  incorrectness.  The  author- 
ities are  numerous  upon  the  proposition  that  the  returned  character  of 
land  establishes  a  prima  facie  showing  which  places  the  burden  uiion 
the  party  who  claims  the  land  to  be  of  a  dilferent  character.  They 
need  not  be  here  cited. 

The  second  aspect  of  the  issue  is  entirely  different  from  the  first,  and 
presents  a  different  state  of  facts.  Here  the  record  of  the  entry  made 
by  Williams,  and  the  proofs  upon  which  the  same  is  based,  constitute 
a  prima  facie  showing  in  his  favor,  which  is  not  affected  by  the  subse- 
quent return  of  the  land  as  mineral,  and  even  though  he  should  fail  to 
establish  the  non-mineral  character  of  the  land,  it  would  still  rest  with 
the  protesting  company  to  show  that  its  mineral  character  was  known 
at  the  date  of  his  entry.  If  he  is  found  to  have  successfully  carried 
the  burden  placed  ui)on  him  by  the  surveyor's  return  classifying  the 
land  as  mineral,  the  controversy  would  be  thereby  ended  in  his  favor 
without  more  saying.  If,  however,  he  is  found  to  have  failed  in  this, 
it  will  still  remain  to  be  determined  whether  the  land  was  known  to  be 
mineral  at  the  date  of  his  entry,  and  upon  this  aspect  of  the  mam  issue 
the  burden  is  shifted  from  Williams  to  the  company.  I  am  therefore 
of  the  opinion  that  your  office  erred  in  placing  the  burden  of  proof, 
without  qualification,  upon  the  protesting  company. 

III.  Was  the  land  known  to  be  mineral  at  the  date  of  Williams' 
entry,  February  II,  18^1 

As  already  suggested,  this  is  the  main  issue  involved  in  this  case. 
Its  twofold  nature  has  been  explained,  and  in  view  thereof  it  is  to  be 
borne  in  mind  that  in  considering  the  evidence  upon  the  question  of 
the  character  of  the  land  the  burden  of  proof  rests  upon  the  entrynian 
Williams. 

The  testimony  of  a  large  number  of  witnesses  was  submitted  at  the 
trial  below  on  behalf  of  each  of  the  contending  parties.  The  record, 
though  already  voluminous,  has  been  considerably  added  to  by  the  filing 
of  additional  evidence  by  each  party  against  the  objection  of  the  other, 
since  the  appeal  was  taken.  For  the  consideration  of  this  additional 
evidence  the  supervisory  authority  vested  in  the  Secretary  of  the  Inte- 
rior in  such  matters  is  invoked. 
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In  view  of  tlie  standing?  of  the  govenmient  as  an  interested  party  in 
all  cases  like  the  present  one,  and  the  consequent  obligation  resting 
upon  the  Secretary,  as  the  head  of  the  Land  Department  (Knight  r.  U. 
S.  Land  Association,  142  U.  S.,  178-181);  and  also  in  view  of  the  mag"- 
nitnde  of  the  interests  involved  in  this  case,  it  has  been  determined  to 
consider  all  the  evidence,  whether  submitted  at  the  trial  below  or  filed 
since  the  appeal. 

It  should  be  stated  in  this  connection  that  the  record  is  burdened 
with  a  great  mass  of  evidence  of  which  a  very  large  part  has  no  direct 
bearing  upon  any  of  the  issues.  Much  of  this  irrelevant  matter  results 
from  insinuations  freely  indulged  in  throughout  the  entire  progress  of 
the  hearing,  against  ,the  character  of  the  opposing  parties  and  wit- 
nesses, the  only  eflfect  of  which  has  been  to  engender  a  feeling  of  bit- 
terness which  is  to  be  regretted.  Such  testimony,  as  a  general  rule, 
can  serve  no  good  purpose,  and  much  valuable  time  and  labor  would  be 
saved  by  a  consistent  endeavor  in  all  cases,  to  confine  the  evidence  to 
the  questions  at  issue.  The  whole  mass,  however,  has  been  gone  over 
and  examined  with  care,  and  neither  time  nor  labor  has  been  spared  in 
the  endeavor  to  arrive  at  the  facts  of  the  case. 

For  the  entryman  Williams  the  testimony  of  himself  and  fifteen 
others  was  submitted  at  the  trial  below.  From  his  own  evidence  it 
appears  that  he  is  a  miner  by  occupation,  and  that  before  going  to  Aspen 
he  had  drifted  around  in  Montana  and  Wyoming,  mining  and  prospecting 
for  six  or  seven  years;  that  he  prospected  aroand  Leadville,  Colorado, 
for  three  or  four  weeks  immediately  prior  to  going  to  Aspen,  where  he 
arrived  in  the  spring  of  1880,  at  which  time  the  place  was  a  small 
mining  settlement  of  less  than  one  hundred  people,  only  about  thirteen 
of  whom  had  been  there  during  the  previous  winter;  that  at  that  time 
it  was  not  known  in  what  formation  the  mineral  was  to  be  found  and 
no  mining  was  carried  on,  but  the  people  "were  mostly  prospectors, 
prospecting  for  mities  f  that  he  went  upon  his  pre  emption  claim  in  June, 
1880,  and  remained  there  about  three  months,  living  in  a  tent;  that  he 
then  left  the  land  and  went  up  to  the  head  of  DiflBcult  Creek  and  up 
Castle  Creek,  Maroon,  and  about  Ashcroft,  and  spent  most  of  his  time 
prospecting  for  mines;  returned  to  the  land  in  the  fall  and  put  a  stake 
on  it,  but  had  not  then  made  up  his  mind  to  take  it,  and  did  not  do  so 
until  the  spring  of  1881,  and  about  June  of  that  year  he  brought  his 
family  on  from  Pennsylvania,  and  settled  on  his  claim;  that  there  was 
then  a  shaft  being  sunk  on  the  J.  C.  Johnson  mining  claim  about  one 
thousand  feet  from  the  exterior  boundaries  of  his  pre-emption,  and  min- 
eral was  discovered  therein  about  July  1, 1881 ;  that  he  lived  in  Aspen 
during  the  winters  of  1881-2  and  1882-3,  and  on  the  land  during  the 
summers  and  during  the  winter  of  1884  following,  and  cultivated  por- 
tions of  the  same  in  potatoes  and  various  kinds  of  garden  vegetables 
during  those  years,  and  in  1884  ran  a  d'airy  on  it  and  did  quite  a  large 
business  that  year  in  selling  dairy  ])ro(lucts,  and  each  yejir  he  sold  pro- 
duce from  the  ranch,  as  he  (•alle<l  it. 


DECISIONS   RELATING   TO   THE   PUBLIC   LANDS.  41 

He  is  aoquainted  with  the  placer  claims  in  question — ^had  heard  of 
them  in  1883  or  1884.  Had  placer-miued  in  the  Black  Hills  of  Dakota 
and  in  Montana  and  prospected  in  Colorado  before  going  to  Aspen; 
that  he  has  prospected  the  Eoaring  Fork,  but  found  nothing  to  justify 
the  location  of  these  claims,  and  had  panned  there  before  taking  np 
his  agricultural  claim  but  got  all  told  only  about  eight  or  nine  colors, 
and  they  were  found  down  near  the  mouth  of  the  JMaroon.  He  also 
panned  the  ground  covered  by  these  placers  in  1892,  with  Hooper, 
Herrick  and  others  for  the  purpose  of  preparing  affidavits  to  be  nsed 
by  the  Mollie  Gibson  Company  against  these  placer  people;  that  he 
panned  six  or  seven  days  and  got  only  four  or  five  colors;  that  he  had 
also  very  recently  panned  the  ground  in  conflict  hero  and  failed  to  get 
a  color.  He  says  that  no  portion  of  the  placer  claims  is  valuable  for 
placer  mining  purposes,  and  there  is  no  gold  in  them ;  that  his  pre- 
emption claim  is  worth  from  two  hundred  to  three  hundred  dollars  i>er 
acre  for  agricultural  purposes,  but  has  no  value  for  placer  purposes  at 
all;  that  he  had  made  a  living  there,  had  a  dairy  there,  had  sold  over 
two  thousand  dollars  worth  of  potatoes  in  one  year,  and  had  made 
considerable  money  there.  He  estimates  the  entire  product  of  his 
ranch  for  the  years  1881  to  1885  at  $5,000.  The  altitude  of  his  claim 
IS  between  seven  and  eight  thousand  feet  above  sea  level. 

He  further  states  that  there  were  no  improvements  of  any  conse- 
quence upon  the  ground  covered  by  the  placer  claims  in  1883  when 
they  were  located;  that  the  Aspen  district  is  a  mineral  country,  but 
there  is  no  mineral  around  where  the  ranches  are;  that  the  J.  C.  John- 
son mine,  near  his  claim,  is  now  a  rich,  paying  mine;  that  the  Cowen- 
hoven  Tunnel  is  situated  on  tlie  easterly  forty  acres  of  his  claim  for  the 
distance  of  about  one  thousand  feet;  that  generally  speaking  the  rich- 
est pay  in  placer  mining  is  found  at  bed-rock,  but  the  formation  of  the 
Bearing  Fork  is  not  favorable  for  the  discovery  of  gold  by  placer  min- 
ing, and  says,  "there  is  no  gold  there  no  matter  what  it  looks  like;" 
that  he  is  interested  around  Aspen  in  the  Schiller,  the  Oro,  the  Branch, 
the  Mint,  and  the  Tenderfoot  mines;  the  Sunday,  and  the  Alva  Adams; 
the  Cowenhoven  Tunnel,  and  the  Pride  of  Aspen ;  and  in  the  Legal 
Tender,  Mount  Hope  and  Gavin — a  group  of  mines — in  the  Independ- 
ence District;  that  there  are  gold  mines,  both  placep  and  lode,  at  Inde- 
pendence along  the  Eoaring  Fork,  about  eighteen  miles  above  Aspen, 
embracing  between  two  and  three  hundred  acres,  owned  by  himself  and 
one  B.  J.  Belles,  the  latter  being  also  one  of  the  owners  of  the  Mollie 
Gibson  mine;  that  he  was  interested  in  those  Independence  mines  from 
the  time  that  Bolles  became  interested,  and  that  may  have  been  as  early 
as  1886,  and  had  shipped  ore  from  them  that  ran  one  hundred  dollars 
in  gold  to  the  ton;  that  there  are  paying  mines  in  the  vicinity  of  the 
easterly  lines  of  his  pre-emption  claim,  one  of  them  being  the  Mollie 
Gibson,  about  five  or  six  hundred  feet  distant,  which  is  one  of  the  most 
valuable  mines  in  the  world,  but  was  in  debt  when  he  proved  up  in 
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1885;  that  the  Smuggler,  about  two  hundred  feet  distant,  is  a  mine 
BOW  but  was  not  in  18S5;  that  he  visited  the  Smuggler  shaft  in  1880, 
and  was  aware  of  its  workings  wlien  he  took  up  lii^  pre-emption,  but 
never  heard  of  the  Mollie  Gibson  until  1884;  that  the  Roaring  Fork 
River  is  a  winding  stream  such  as  would  form  riffles  and  bends  calcn- 
lated  to  catch  gold  carried  from  the  veins  above. 

The  other  witnesses  for  Williams  are,  Lee  Hayes,  J.  W.  Atkinson, 
D.  W.  Brunton,  T.  O.  Olark,  J.  E.  McClure,  J.  W.  Elliott,  Peter  Lux, 
J.  D.  Hooper,  L.  J.  Herrick,  J.  J.  Warnock,  Daniel  George,  D.  R.  C. 
Brown,  D.  K.  Hessong,  Andrew  M.  Mac^Farlane  and  L.  G.  Welman.  The 
testimony  of  nearly  all  of  them  is  generally  to  the  effect  that  the  land 
embraced  in  the  Williams  entry  and  the  placer  claims  is  wholly  value- 
less for  placer  mining  purposes,  but  is  good  agricultural  land,  and  they 
variously  estimate  its  value  for  agricultural  purposes  at  from  $100.00 
to  $500.00  per  acre,  its  close  proximity  to  the  markets  being  one  of  the 
principal  elements  considered  in  their  estimates.  The  soil  is  shown  to 
be  a  black  sandy  loam  from  six  inches  to  four  or  five  feet  in  depth, 
underlaid  with  large  deposits  of  boulders,  gravel  and  sand.  Portions 
of  the  Williams  entry  are  shown  to  have  been  cultivated  to  potatoes 
and  various  kinds  of  vegetables  and  to  have  produced  well.  Wheat 
and  oats  also  to  a  limited  extent  appear  to  have  been  raised  upon  it. 
It  is  admitted,  however,  by  nearly  all  the  witnesses  that  though  land 
may  be  agricultural,  that  fact  is  no  evidence  that  it  may  not  contain 
mineral. 

Brunton  was  introduced  as  a  mineral  expert.  He  describes  the  Roar- 
ing Fork  valley  as  having  been  formed  by  glacial  action,  and  claims 
that  by  reason  thereof  it  is  not  a  place  where  placer  deposits  are  likely 
to  be  found.  Indeed,  he  avers  that  such  deposits  are  almost  unknown 
in  valleys  formed  by  such  action.  Other  witnesses,  however,  and 
among  them  several  practical  miners,  described  the  Roaring  Fork  as  a 
valley  in  which  the  indications  are  all  favorable  to  placer  mining.  It 
also  appeai*s  that  Brunton,  together  with  Atkinson,  Olark,  McOlure, 
Elliott,  Lux  and  Hayes,  about  two  weeks  before  giving  their  testimony, 
examined  ail  the  land  embraced  by  the  placer  locations,  spending  parts 
of  several  days  in  the  work.  They  claim  to  have  thoroughly  panned 
the  ground,  and  although  they  found  gold  in  small  quantities  at  vari- 
ous places,  they  discovered  none  on  the  land  in  conflict,  and  none  any- 
where, they  say,  of  sufficient  consequence  to  justify  the  expenditure 
necessary  to  placer  mining;  and  they  state,  most  of  them  in  positive 
terms,  that  the  land  is  wholly  valueless  for  placer  purposes.  Brunton 
appears  to  be  interested  in  various  mining  enterprises  and  is  the 
General  Manager  of  the  Oowenhoveu  Tunnel,  but  upon  being  asked 
whether  he  is  interested  in  it,  says  he  is  not  a  stockholder,  and  simply 
gets  a  salary  as  manager. 

Lux  was  one  of  the  original  owners  of  the  placer  claims  but  sold  out 
early  in  the  action. 
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Of  the  other  witnesses,  Hooper,  Herrick,  Hessoug  and  Warnock 
api^ear  to  have  examined  the  land  in  the  placer  locations  with  Williams 
in  Jnne,  1892,  for  the  purpose  of  becoming  witnesses  for  the  MoUie  (iib- 
son  Mining  Company  in  a  controversy  between  that  company  and  the 
Asi^en  company.  They  admit  having  been  employed  by  the  MoUie 
Gibvson  company  and  that  they  were  well  paid  for  their  services.  They 
did  some  panning  and  discovered  some  colors  of  gold,  but  say,  in  sub- 
stance that  the  land  is  far  more  valuable  for  agricultural  than  for 
fdacer  mining  purposes.  Brown,  MacFarlane  and  Welman  testify 
from  a  general  knowledge  of  the  land  that  it  is  very  valuable  for  agri- 
cultural puri)oses,  but  worth  nothing  for  placer  mining.  Brown  is 
especially  severe  in  his  denunciation  of  the  placer  claimants  and  shows 
consKierable  bitterness  of  feeling  towards  them.  He  declares  that  the 
ground  in  the  placers,  and  in  the  Williams  ranch,  "for  mineral  pur- 
poses is  of  no  value  at  all." 

The  remaining  witness,  George,  was  one  of  the  original  owners  of 
the  George  placer,  adjoining  the  FowhT,  and  subsequently  became 
interested  in  the  latter.  He  retained  his  interest  until  1889,  when 
sale  was  made  through  his  co-owner  Fowler  to  the  Aspen  Company. 
Notwithstanding  his  connection  \7ith  these  claims,  he  says  they  have 
no  placer  value. 

From  the  testimony  for  the  Aspen  Company  it  api^ears  that  the 
Fowler,  Fields  and  Lux  placer  mining  claims  were  located,  surveyed 
and  marked  upon  the  ground  and  notices  duly  recorded  in  May  or 
June,  1883,  at  which  time  Aspen  was  still  a  small  village.  A  number 
of  persons  were  originally  interested  in  the  claims  and  in  the  Van 
Cleve  and  George  placers,  located  about  the  same  time,  among  whom 
was  D.  D.  Fowler,  who  claims  to  have  discovered  mineral  in  the  land 
as  eafly  as  1881.  They  were  surveyed  for  patent  in  1890-91  by  United 
States  Deputy  Mineral  Surveyor  John  H.  Marks,  who  says  in  his  field 
liotes  that  the  survey  "  is  identical  with  the  respective  locations  "  as 
originally  made.  The  surveyor  general's  certificate  filed  in  the  com- 
pany's application  for  patent  shows  that  more  than  the  requisite 
amount  of  annual  assessment  work  had  been  done  upon  the  several 
locations  up  to  that  date,  and  that  such  work  inured  to  the  benefit  of 
all  the  claims. 

Speaking  of  the  development  workings  upon  the  claims,  Deputy 
Mineral  Surveyor  Marks  in  his  report  says: 

By  these  developments  it  was  fonntl  that  the  anriferoiiB  ground  or  placer  deposit 
was  one  contiiiuon8  strata  going  deep  under  the  hed  of  the  river  throughout  the 
entire  claim. 

The  witnesses  who  testified  for  the  company  on  this  point  are,  Carl 
Spangler,  I>.  D.  Fowler,  William  Mc.  Wilson,  J.  W.  Calvin,  David 
Welch,  Samuel  Martin,  Josiah  Tippett,  Theodore  Krauss,  Thomas  F. 
Harkins  and  Louis  Zahl.  Their  testimony  is  based  upon  personal 
examination  and  is  generally  to  the  efi'ect  that  the  altitude  of  the  land 
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iB  too  high  for  agricoltural  purposes,  and  that  all  the  surfac^e  indica- 
tions, as  well  as  discoveries  of  gold  made  in  prospecting  the  same,  are 
favorable  to  placer  mining  and  show  that  there  are  rich  deposits  of 
placer  gold  at  bed-rock. 

Fowler  is  an  experienced  placer  miner.  Says  he  has  prospected  the 
ground  time  and  again  all  over  the  river  bottom  and  in  a  hundred  or 
more  other  places,  and  always  found  gold ;  that  he  first  discovered  the 
gold  in  1881 «  but  made  no  locations  until  1883.  Several  attempts  were 
made  by  the  original  locators  to  sink  shafts  to  bed-rock,  but  quick-sand 
was  encoantered,  and  for  lack  of  means  to  properly  carry  on  the  work 
they  failed.  He  says  he  has  no  doubt  of  the  existence  of  rich  dei>osits 
of  gold  in  these  claims  at  bed-rock,  and  that  what  is  needed  is  sufficient 
capital  to  properly  develop  and  mine  the  same. 

Spangler  is  the  President  of  the  Aspen  Company.  He  went  to  Aspen 
in  the  spring  of  1889  before  the  purchase  by  his  company  of  these 
claims,  and  spent  a  week  examining  and  prospecting  them.  He  required 
Fowler  to  pan  the  ground  at  snch  places  as  he  directed,  some  fifty  or  a 
hundred  pans  or  perhaps  more,  and  says  they  obtained  a  great  many 
parts  of  gold,  enough  to  satisfy  him  that  gold  existed  in  the  ground  in 
paying  quantities.  He  had  some  of  the  samples  tp.ken  by  him  tested, 
and  upon  finding  them  to  be  gold  he  made  a  report  favorable  to  the 
purchase  of  the  claims  by  his  company. 

Wilson,  Calvin  and  Welch  examined  the  claims  together  in  March, 
1893,  and  say  they  discovered  gold  in  them  sufficient  to  justify  a  pru- 
dent man  in  expending  money  to  mine  and  develop  the  same  to  bed- rock ; 
that  they  are  located  favorably  for  placer  mining  upon  a  large  scale; 
that  they  panned  the  ground  thoroughly,  including  six  or  eight  places 
on  the  conflict  with  tlie  Williams  entry,  and  got  colors  there.  At  least 
two- thirds  of  the  pans  produced  colors,  the  largest  product  being  ^xty 
or  seventy-five  colors  to  the  pan.  They  also  took  a  sack  of  dirt  at  hap- 
hazard from  the  claims  which  they  securely  kept,  and  a  portion  of  it 
was  afterwards  panned  in  the  local  office  during  the  progress  of  the 
hearing  and  disclosed,  according  to  the  testimony  of  Williams,  twenty- 
three  colors  of  shot  gold.  Other  witnesses  counted  more  than  twenty- 
three  colors. 

Tliese  three  men  appear  to  be  above  reproach  and  thoroughly  relia- 
ble. They  are  about  the  only  witnesses,  however,  against  whom  some 
aspersions  have  not  been  cast  in  this  case.  Wilson  is  a  practical  miner. 
They  say  the  sack  of  dirt  was  taken  at  a  point  selected  by  themselves 
and  just  as  deposited  by  nature  and  was  kept  in  that  condition  until 
panned  in  the  local  office.  The  question  is  raised  as  to  whether  this 
sack  of  dirt  came  from  above  or  below  the  mouth  of  Castle  Creek, 
which  empties  into  the  Roaring  Fork  below  the  land  in  controversy 
here.  The  evidence  on  this  x>oint  is  meagre,  but  shows  that  the  dirt 
came  from  a  point  a  short  distance  above  the  county  bridge.  This 
bridge  is  shown  to  span  the  Roaring  Fork  a  short  distance  above  the 
mouth  of  Castle  Creek. 
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Harkius  aod  Tippett,  both  practical  placer  miners^  say  the  laud  is  of 
drift  or  wash  formatiou,  composed  of  gravel  and  black  sand,  aud  is 
]>1acer  ground  favorably  situated  for  placer  mining,  with  ample  supply 
of  water.  TippetC  further  says  that  he  found  plenty  of  quartz  there  as 
good  as  he  ever  saw,  and  a  great  deal  of  black  sand.  He  thinks  the 
supply  of  gold  for  these  placers  has  come  from  the  head  of  Difficult 
Creek,  where  he  says  there  are  leads  of  iron  quartz  from  which  he  has 
recently  taken  assays  that  netted  over  two  ounces  of  gold.  Other  wit- 
nesses say  that  the  principal  sources  of  supply  are  the  gold  veins  or 
lodes  at  Independence,  about  eighteen  miles  up  the  river,  as  to  the 
existence  of  which  there  seems  to  be  no  controversy. 

Martin  saw  the  panning  in  the  local  office  and  testifies  that  he  has 
fimnd  similar  colors  and  larger  ones  on  these  placers;  that  he  has 
panned  the  ground  and  has  gotten  as  many  as  thirty-six  colors  of  gold 
to  the  x)an  and  has  found  lots  of  fine  shot  gold.  Zahl  is  a  jeweler,  who 
tested  the  samples  taken  from  the  land  by  Spangler  and  says  he  found 
them  to  be  gold.  Krauss  is  a  chemist  and  assayer,  who  being  in  Aspen 
oil  a  visit  in  1885  says  he  examined  the  claims  for  Fowler,  and  the  result 
showed  them  to  be  valuable  placer  grounds;  that  he  assayed  some  of 
the  metal  taken  by  himself  from  the  placers  by  the  panning  process, 
and  it  figured  out  fifty  cents  worth  of  gold  to  the  cubic  yard. 

A  certified  copy  of  the  return  by  United  States  Deputy  Surveyor 
Suell  of  townships  nine  and  ten — the  latter  embracing  the  Williams 
entry  and  these  placers — which  accompanies  the  report  of  his  said  sur- 
vey thereof  (1891),  was  filed  by  the  company.  The  following  extracts 
bearing  particularly  ui)on  this  controversy  are  taken  from  that  return : 

In  the  vaUeys  is  found  a  rich  deep  alluvial  loam  susceptible  of  producing  heavy 
crops  of  all  vegetables  and  cereals  with  irrigation.  Practically  all  of  the  valley 
lands  have  been  located  and  filed  upon  by  people  contemplating  tilling  the  soil  or 
with  a  view  to  secnre  lands  fabulously  rich  and  valuable  for  mineral,  both  placer 
ami  other  deposits  ....  Placer  deposits  were  first  discovered  along  the  Koar- 
iug  Fork  in  township  ten  ....  in  1882,  since  which  tinio  mining  interests 
have  steadily  advanced  and  numerous  deposits  of  mineral  both  placer  along  the 
river,  and  veins  in  the  mountains  to  the  southwest,  have  been  discovered  and  devel- 
oped, till  now  these  townships  embrace  a  region  of  mining  activity  unparalleled  in 
the  State.  Among  the  many  developments  and  enterprises  here,  the  project  to  wa^h 
the  entire  bed  of  the  Roaring  Fork  River  for  a  distance  of  several  miles  is  especially 
worthy  of  note. 

The  river  in  its  course  through  these  placer  grounds  described  in  my  notes,  flows 
in  a  bed  some  eighty  feet  below  the  general  level  of  the  valley,  and  is  within  thirty 
feet  of  bed-rock  as  is  shown  by  the  extensive  improvements  on  the  placers,  which 
however  have  been  carried  only  to  such  an  extent  as  to  prove  beyond  a  doabt  the 
value  of  the  mineral  deposits  embraced  thereby  ....  I  made  a  personal  test 
of  these  strata  in  several  places  along  the  river,  and  was  thereby  convinced  of  the 
real  worth  of  the  lands  for  the  purpose  claimed.  I  was  advised  that  it  was  the 
intent  of  the  company  controlling  these  claims  to  put  in  a  complete  system  of  dams, 
flumes  and  pipes  for  hydraulic  mining  in  the  near  future.  The  history  and  record 
of  placer  mining  along  California  Gulch  near  Leadvillo,  to  which  this  case  is  analo- 
gous, will  surely  justify  such  an  expenditure  of  money. 
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It  is  further  shown  that  after  the  examiiiation  made  by  Spangler  as 
stated,  the  Aspen  Company  people  sent  an  attorney  from  Washington 
at  a  cost  of  eight  hundred  dollars,  including  expenses,  to  investigate 
the  title,  and  upon  his  report  that  the  title  appeared  of  record  in  good 
shape,  the  claims  were  purchased  at  a  price  of  about  $14,000;  that  the 
Aspen  Consolidated  Mining  Company  was  thereupon  organized  and 
the  title  conveyed  to  it;  and  the  company  has  since  expended  about 
$15,000  on  these  claims  in  trying  to  clear  up  the  title  and  in  other  ways. 
It  also  appears  that  there  exists  in  Aspen  considerable  bitterness  of 
feeling  against  the  company,  x)resumably  due  to  its  efforts  to  })erfect 
its  title  against  various  and  sundry  conflicts.  Spangler  states  that  lie 
was  unable  on  account  of  this  feeling  to  obtain  the  attendance  of  wit- 
nesses he  otherwise  could  have  gotten.  Zahl  says  that  ui)on  the  occa- 
sion of  one  of  his  visits  at  Aspen  to  have  assessment  work  done  he 
was  advised  to  stay  away  from  the  claim  or  his  life  would  be  in  danger. 

It  further  appears  that  in  July,  1887,  the  then  owners  of  these  an<l 
the  George  and  Van  Cleve  placer  claims,  among  whom  was  the  witness 
George,  acting  for  himself  and  two  others,  sold  and  conveyed  to  the 
D.  and  B.  G.  B.  B.  Company  the  right  of  way  for  its  road-bed  through 
the  claims  for  a  consideration  of  $1,425  cash. 

From  the  evidence  tiled  since  appeal  it  api>ears  that  the  entryman 
Williams,  on  February  19,  1802,  sold  and  conveyed  to  David  B.  O. 
Brown  (the  same  Brown  who  was  a  witness  at  the  hearing)  the  easterly 
forty  acres  of  his  entry,  ^'  together  with  all  the  improvements  upon  said 
land  situate,"  for  the  stated  consideration  of  $110,000,  and,  on  Feb- 
ruary 23,  1892,  said  Brown  conveyed  said  forty  acres  of  land  and 
improvements  to  one  Joel  T.  Vaile  for  the  consideration  of  one  dollar; 
that  under  a  charter  of  the  last  mentioned  date,  but  not  recorded  until 
June  9, 1893,  the  Free  Silver  Mining  Company  was  organized  with  a 
stated  capital  of  $5,000,000,  with  the  said  David  B.  C.  Brown  as  its 
President,  one  of  its  stated  purposes  being  "  to  acquire,  sell,  lease  and 
operate  mines  and  mining  prox)erties  bearing  gold  and  silver"  and  other 
metalsy  in  the  State  of  Colorado;  that  on  July  1, 1893,  said  Brown  and 
Vaile  by  their  joint  deed  conveyed  said  forty  acres  and  improvements 
to  said  Free  Silver  Mining  Company  for  the  consideration  of  one  dollar, 
and  on  the  same  date  said  company  by  its  said  President  executed  a 
mortgage  upon  said  forty  acres  and  improvements,  excepting  a  small 
portion  in  conflict  with  the  Emma  Lode  mining  claim,  to  secure  its 
bonds  for  a  loan  of  $100,000  to  be  used  in  the  purchase  of  nnichinery 
and  in  the  development  of  said  land  as  mining  i>roperty.  It  will  be 
remembered  that  the  Cowenhoven  Tunnel,  of  which  Brunton  is  the  Gen- 
eral Manager,  is  situated  on  this  forty  acre  tract;  also  that  Williams 
testified  at  the  hearing  that  he  was  then  interested  in  it,  although  it 
now  appears  that  he  had  previously  conveyed  the  property  away.  His 
said  deed  to  Brown  was  not  recorded  until  June  7,  1893,  after  the 
hearing  had  ended. 
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It  farther  appears  that  by  deed  of  March  30, 1895,  the  Free  Silver 
Mining  Company  conveyed  to  the  Smaggler  Mining  Company  a  portion 
of  said  forty  acres,  probably  aboat  one-half  thereof  or  less,  for  the  con- 
sideration of  $25,000  cash,  and  the  farther  sam  of  $50,000  to  be  paid 
oat  of  the  returns  from  ores  to  be  extracted  therefrom;  and  that  by 
contract  of  tha  same  date,  between  said  companies,  it  was  agreed, 
among  other  things,  that  the  former  company  should  speedily  sink  a 
working  shaft  upon  the  premises  to  the  depth  of  twelve  hundred  feet, 
and  that  upon  certain  stated  terms  the  latter  company  should  have  the  • 
ase  thereof  in  the  development  of  its  said  purchase. 

On  June  24, 1895,  counsel  filed  the  affidavit  of  Williams,  Brunton, 
Hessong,  MacFarlaue  and  Atkinson,  in  substance  reiterating  their 
views  expressed  as  witnesses,  relative  to  the  character  of  the  land,  and 
farther  stating  that  no  assessment  work  was  done  on  the  placer  claims 
for  the  years  1893  and  1894;  and  also  the  affidavit  of  James  M.  Down- 
ing to  the  effect  that  no  notice  in  lieu  of  assessment  work  for  those  years 
bad  been  given.  Further  affidavits  of  Williams  and  Brown  to  tbe 
effect  that  the  former  has  no  interest  in  either  the  Free  Silver 'or 
Smuggler  mining  companies  were  filed  December  4, 1895.  Later  stiU 
the  affidavits  of  said  Williams  and  Brown  to  the  effect  that  the  actual 
consideration  of  the  deed  of  February  19, 1892,  was  $20,000,  instead  of 
9110,000,  were  filed;  and  also  the  further  affidavits  of  Brunton  and 
Brown,  apparently  in  explanation  of  the  various  transactions  of  the 
Free  Silver  and  Smuggler  mining  companies  relative  to  the  said  forty 
acres  of  land  and  of  the  location  of  the  Coweuhoveu  Tunnel  thereon. 
Brunton  states  in  this  his  last  affidavit  that  '^  he  is  one  of  the  original 
projectors  and  owners  of  the  Cowenhoven  Tunnel,''  although  in  his 
testimony  he  denied  being  interested  therein  except  as  General  Manager. 

Sach  is  believed  to  be  a  fair  resume  of  the  evidence  upon  this  branch 
ot  the  case.  In  view  thereof  I  am  unable  to  escape  the  conviction  that 
the  land  in  controversy  contains  valuable  mineral  deposits  such  as  the 
mining  statutes  declare  to  be  ^'  free  and  open  to  exploration  and  pur- 
chase." There  can  be  no  question  that  gold  has  been  discovered  on 
these  claims,  nor  do  I  think  there  can  be  any  reasonable  doubt  upon 
the  whole  evidence  that  it  exists  in  sufficient  quantities  to  justify  men 
of  ordinary  prudence  in  the  further  expenditure  of  money  and  labor  in 
their  development  (Castle  v.  Womble,  19  L.  I>.,  '455).  Considerable 
money  and  labor  were  expended  by  the  original  owners,  who  api>ear  to 
have  been  men  of  ordinary  prudence,  and  much  larger  expenditures 
have  been  made  by  the  persons  comi)osing  the  Aspen  company,  who 
appear  to  be  business  men  of  character  and  standing.  All  parties 
admit  that  in  placer  mining  the  richest  deposits  are  generally  found  at 
bed-rock ;  and  in  this  case  the  heavy  preponderance  of  the  evidence 
points,  in  my  judgment,  irresistibly  to  the  conclusion  that  the  working 
and  development  of  these  claims  will  disclose  valuable  deposits  of  min- 
eral, and  that  in  this  respect  the  locations  are  such  as  are  entitled  to 
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the  protection  guaranteed  by  the  mineral  laws.  True,  no  active  min- 
ing oi>erations  have  been  carried  on  by  the  company  since  its  purchase, 
and  much  is  atteiii[)ted  to  be  made  of  this  fact.  The  record  discloses, 
however,  that  nearly  the  entire  claim  is  covered  by  conflicts,  and 
that,  so  to  speak,  almost  every  foot  of  the  ground  has  been  or  is 
being  stubbornly  contested.  Under  such  circumstances  it  would  seem 
impossible  for  the  company  to  carry  on  active  and  expensive  mining 
operations  until  the  conflicts  have  been  adjusted.  Active  mining 
operations  are  not  essential  in  order  to  establish  the  mineral  character 
of  land  (Johns  r.  Marsh,  15  L.  D.,  100),  and  such  a  requirement  under 
the  circumstances  of  this  Ciu»e  would  be  wholly  unreasonable. 

The  good  faith  of  Fowler,  one  of  the  original  owners,  has  been 
attacked,  and,  also,  to  some  extent,  that  of  the  present  owners.  The 
principal  assaults  have  been  made  upcm  Fowler.  His  evidence,  how- 
ever,  does  not  st^nd  alone,  but  is  abundantly  supported  by  other  wit- 
nesses and  completely  sustained  by  the  reports  and  field  notes  of  two 
deputy  surveyors,  as  we  have  seen,  based  upon  {>ersonal  tests  and 
examinations.  The  claims  were  located  at  a  time  when  Aspen  was  not 
a  town  of  any  consequence,  and  they  appear  to  closely  follow  the  bed  of 
the  river.  It  seems  unreasonable,  therefore,  that  they  could  have  been 
taken  up  for  other  than  mining  x)urposes. 

There  is  no  evidence  to  support  the  insinuations  indulged  in  by  some 
of  the  witnesses — Brown  especially — to  theeft'ect  that  the  present  own- 
ers purchased  the  claims  with  the  view  to  obtaining  the  valuable 
improvements  thereon. 

These  charges  and  insinuations  by  Williams  and  Brown  cannot  have 
much  weight,  in  view  of  their  testimony  at  tlie  hearing  that  the  whole 
of  the  former's  entry  is  agricultural  land  and  of  no  value  at  all  for  min- 
eral i)uri)oses,  while  at  the  very  time  they  were  so  testifying  there  was 
in  existence,  but  kept  from  the  public  records,  the  aforesaid  deed  of 
February  19,  1892,  conveying  forty  acres  of  the  land  at  an  enormous 
I>rice  to  be  used  for  mining  purposes.  Williams  also  testified  at  the 
trial  that  he  was  then  interested  in  the  Cowenhoven  Tunnel,  not- 
withstanding the  existence  at  that  time  of  his  said  deed  conveying  to 
Brown  the  forty  acres  on  which  the  Cowenhoven  Tunnel  is  located, 
"together  with  all  improvements; "  and  on  November  30, 1895,  he  made 
an  affidavit  to  be  used  in  this  case  wherein  he  says  that  since  said  con- 
veyance he  has  luul  no  interest  whatever  in  said  forty  acres  of  land  or 
any  part  thereof.  Brunton,  another  witness  for  Williams,  to  whose 
evidence  considerable  importance  is  sought  to  be  attached,  contradicts 
his  own  testimony  relative  to  the  Cowenhoven  Tunnel,  as  we  have  seen, 
by  an  affidavit  recently  filed  under  the  changed  condition  of  things. 

Considerable  evidence  was  introduced  upon  the  question  of  the  com- 
pliance with  the  law  by  the  mineral  claimants  in  various  and  sundry 
particulars,  and  especially  in  respect  of  the  annual  assessment  work 
required.    That  question,  however,  is  not  material  to  the  present  con. 
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troversy,  inasmuch  as  it  could  not  avail  the  agricultural  entryiuau,  even 
if  it  were  shown  that  there  was  a  failure  in.  these  respects.  They  are 
matters^  so  far  as  this  case  is  concerned,  between  the  government  and 
the  mineral  claimants. 

The  evidence  also  discloses  the  existence  of  extensive  improvements 
upon  these  placer  claims  estimated  by  some  of  the  witnesses  to  be  of 
great  value.  But  few  of  these  improvements  are  upon  the  land  here 
in  controversy,  and  none  of  any  material  consequence  is  shown  to  have 
existed  at  the  date  the  placer  claims  were  located  and  the  locations 
recorded.  They  must  be  considered,  therefore,  as  having  been  erected 
with  full  notice  of  these  locations,  and  their  existence  cannot  affect  the 
question  here. 

A  careful  consideration  of  the  whole  record  han  produced  the  con- 
viction that  the  land  in  conflict  between  the  placer  claims  and  said 
agricultural  entry  is  mineral  in  character,  and  I  must  therefore  so  hold. 
No  other  part  of  the  Williams  entry,  however,  is  in  controversy  in 
this  ease. 

The  only  remaining  question  to  be  determined  is,  whether  the  land 
was  known  to  be  mineral  at  the  date  of  Williams's  entry.  Here,  as  we 
have  seen,  the  burden  is  on  the  protesting  company. 

The  evidence  on  this  point  is  that  mineral  was  discovered  in  the 
placer  claims,  and  they  were  located  and  their  boundaries  surveyed 
and  marked  on  the  ground  and  tbe  locations  recorded  in  1883.  The 
field  notes  of  Deputy  Mineral  Surveyor  Marks  show  that  his  subse- 
quent survey  of  the  claims  (1890-'91)  was  based  upon  and  is  identical 
with  the  original  locations. 

Among  the  original  locators  were  Lux  and  George,  two  of  the 
defendant's  witnesses.  Of  bis  other  witnesses  Herrick  says  he  is 
acquainted  with  the  river  bed  along  where  "these  placers  were  staked 
out,''  and  he  thinks  he  first  hfiard  of  the  claims  in  1883.  McClure  says 
he  heard  so  much  talk  about  them  in  1883  that  he  went  and  x>rospected 
them  for  his  own  satisfaction.  Atkinson  says  he  heard  in  1883  of  gold 
being  discovered  in  the  claims,  and  *^saw  them  working  there."  Wil- 
liams himself  says  he  heard  of  some  work  being  done  on  the  placer 
claims  in  1883  or  1884,  and  "seen  them  do  some  work  there  at  that 
time."  Other  witnesses  testify  as  to  the  known  existence  of  the  claims 
in  1883  and  1884,  and  also  as  to  gold  having  been  discovered  in  them. 

As  against  this  showing  nothing  is  presented  by  the  record  except 
the  evidence  denying  the  mineral  character  of  the  land,  which,  of 
course,  involves  a  denial  that  it  could  have  been  known  mineral  land. 

In  the  case  of  Xoyes  v.  Mantle  (127  U.  S.,  354)  it  was  held  by  the 
supreme  court  that: 

Where  a  locatiou  of  a  veiu  or  lode  has  been  made  under  the  law^  and  its  boaud- 
arie8  have  been  specifically  marked  on  the  surface  so  as  to  be  readily  traced,  and 
notice  of  the  location  is  recorded  iu  the  usual  books  of  record  within  the  district, 
we  think  it  may  safely  be  said  that  the  vein  or  lode  is  known  to  exist,  although 
personal  knowledge  of  the  fact  mpy  not  be  possessed  by  the  applicant  for  a  patent. 
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.  .  .  .  The  information  which  the  law  requires  the  locator  to  give  to  the  publie 
must  be  deemed  sufficient  to  acquaint  the  applicant  with  the  existence  of  the  vein 
or  lode. 

While  the  coart  iu  that  case  had  under  consideration  the  location  of 
a  lode  or  vein,  there  can  be  no  question  that  the  language  used  is 
e<iually  applicable  to  placer  locations.  The  decision  of  the  court  is 
therefore  directly  in  point,  and  would  seem  to  be  a  controlling  authority. 
Independently  thereof,  however,  I  am  persuaded  by  the  facts  of  this 
case  that  Williams  knew  at  the  date  of  his  amended  filing,  as  well  as 
at  the  date  of  his  entry,  of  the  existence  of  the  placer  locations,  and 
that  the  land  embraced  thereby  was  claimed  as  mineral  laud;  and  that 
many  other  people  in  and  around  Aspen  knew  the  laud  to  be  mineral. 
I  am  constrained  to  hold,  therefore,  that  at  that  date  the  area  embraced 
by  the  conflict  here  presented  was  known  mineral  land,  and  in  view 
thereof  the  entry  of  Williams  must  to  that  extent  be  canceled.  It  is 
not  intended,  however,  to  express  any  opinion  as  to  the  character  of 
the  land  covered  by  said  entry  outside  the  said  conflict.  That  question 
is  not  involved  in  this  controversy. 

Under  date  of  October  21,  1895,  an  opinion  was  handed  down  in  this 
case  embodying  conclusions  in  some  respects  difterent  from  those 
herein  set  forth,  but  was  subsequently  recalled  for  further  consideration. 
That  opinion  is  now  hereby  revoked,  and  the  case  will  be  finaUy  adju- 
dicated upon  the  princix)les  announced  in  this  opinion. 


NOTICE  OF  SETTLEMENT  CLAIM— PRIORITY  OF  SETTLEMENT. 

PEBRY  ET  AL.  V.  Haskins. 

The  notice  of  a  claim  given  by  settlement  is  confined  to  the  technical  quarter  section 
on  which  the  settlement  is  made.  • 

A  contestant  alleging  priority  of  settlement,  as  against  the  right  of  a  record  entry- 
man,  is  not  entitled  to  a  favorable  judgment,  if  the  fact  as  alleged  is  not  estab- 
lished by  some  preponderance  of  the  testimony. 

Secretary  tSmith  to  the  Commissioner  of  the  General  Land  Office^  July 
(W.  A.  L.)  7, 1896.  (C.  J.  W.) 

George  F.  Uaskins  made  homestead  entry  Ko.  11,  for  lots  2  and  3 
and  the  SW.  J  of  the  NE.  J  and  the  SE.  J  of  the  NW.  J  of  section  15, 
T.  29  N.,  R.  12  W.,  Alva,  Oklahoma,  on  September  18, 1893. 

On  September  26, 1893,  I3zra  Perry  filed  affidavit  of  contest  against 
said  entry,  alleging  prior  settlement  as  to  lot  2  and  the  SW.  J  of  the 
NE.  J  of  said  section ;  also  that  said  entry  was  fraudulent  by  reason 
of  Haskins  having  entered  the  Cherokee  Outlet  in  violation  of  the 
President's  proclamation. 

On  September  30, 1893,  Hattie  M.  Davis  filed  an  affidavit  of  contest 
against  said  entry,  alleging  that  she  was  the  first  settler;  also  that 
Haskins  was  not  a  qualified  homesteader. 
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A  hearing  was  ordered  between  the  parties  for  June  13,  1894,  at 
which  time  the  parties  appeared  and  submitted  testimony. 

On  January  7, 18D5,  the  local  officers  rendered  their  decision^  in 
which  they  recommended  that  Ilaskius'  entry  be  held  subject  to  the 
l)rior  right  of  Ezra  Perry  as  to  lot  2  and  the  SW.  J  of  the  KE.  J  and 
the  contest  of  Hattie  M.  Davis  be  dismissed. 

From  this  decision  Haskins  and  Miss  Davis  appealed.  On  June  15, 
1895,  your  office  passed  upon  the  several  grounds  i^resented  by  said 
appeals,  and  affirmed  the  decision  of  the  local  officers  as  between  Has- 
kins and  Perry,  but  modified  their  decision  as  between  Haskins  and 
Miss  Davis,  by  directing  that  they  be  allowed  to  divide  lot  3,  and  the 
SW.  i  of  the  NE,  J  equitably  between  them,  and  that  failing  to  agree 
upon  such  division,  it  be  sold  to  the  highest  bidder. 

From  this  decision  Haskins  and  Miss  Davis  have  appealed  to  the 
Department. 

The  most  important  questions  presented  by  the  appeals  are,  first,  as 
to  the  qualifications  of  Haskins  and  Perry  as  settlers,  and,  second,  as 
to  who  made  settlement  first  as  between  Haskins  and  Miss  Davis. 

Your  office  found  that  the  charge  of  disqualification  was  not  sus- 
tained against  either  Perry  or  Haskins,  and  that  finding  is  approved. 
As  neither  Haskins  nor  Miss  Davis  made  settlement  on  the  KE. ;},  and 
Perry  did  settle  on  it  before  Haskins  made  homestead  entry,  since  he 
is  found  to  be  a  qualified  settler,  his  right  to  lot  2  and  the  SW.  J  of  the 
NE.  4  would  seem  to  be  settled.  The  settlement  of  Haskins  and  Davis 
being  upon  the  NW.  ^  was  no  notice  to  Perry  that  they,  or  either  of 
them,  claimed  anything  on  the  IS'E.  ^,  and  did  not  therefore  operate  as 
an  appropriation  of  the  NE.  J.  It  is  a  well-established  doctrine,  that 
actual  settlement  upon  and  possession  of  any  subdivision  of  a  quarter- 
section  will  constructively  extend  to  and  embrace  all  of  its  subdivi- 
sions, but  will  not  extend  beyond  them.  Pooler  v.  Johnson  (13  L.  D., 
134).  The  date  of  Haskins'  entry,  therefore,  fixes  the  date  of  his  claim 
to  the  NE.  J,  and  as  Perry's  settlement  upon  it  preceded  the  entry, 
this  part  of  the  entry  must  fall. 

The  evidence  shows  that  Haskins  and  Miss  Davis  made  their  respec- 
tive settlements  on  September  16,  1893,  and  near  the  same  time,  upon 
fractional  NW.  J  of  Sec,  15.  On  September  18,  1893,  Haskins  made 
homestesul  entry  No.  11,  which  embraces  both  the  fractional  NE.  J  and 
the  fractional  NW.  J  of  said  section.  Haskins  followed  his  settlement 
and  entry  jiromptly  by  improvements  and  the  establishment  of  resi- 
dence, and  the  main  question  remaining  to  be  determined,  is  whether 
or  not  Miss  Davis  has  made  good  the  allegation  in  her  affidavit  of  con- 
test, that  she  was  the  first  settler  upon  the  land.  The  entry  must 
either  stand  or  fall.  If  the  proof  shows  that  Miss  Davis  preceded  Has- 
kins in  reaching  the  land  and  performing  the  first  acts  of  settlement 
upon  it,  as  she  alleges  is  true,  then  the  entry  must  fall,  but  if  the  proof 
&iils  to  show  that,  then  the  entry  must  stand.    The  local  officers  express 
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the  opinion  tbat  she  has  failed  to  show  by  a  preponderance  of  the  evi- 
dence that  her  settlement  was  prior  to  that  of  Haskins.  On  this  sub- 
ject your  office  says: 

Davis  aud  Haskins  both  rely  on  their  acts  of  settlement.  The  evidence  shows 
that  they  were  on  the  line,  separated  from  each  other  by  the  fence  enclosing- the 
booth,  one  of  them  at  the  SE.  and  the  other  at  the  SW.  comer  of  said  enclosure; 
that  at  the  signal  given  Haskins  took  one  step  and  commenced  to  dig  a  hole  and 
Miss  Davis  stuck  a  stake. 

Your  office  finds  that  the  testimony  is  conflicting,  but  that  Miss  Davis 
does  not  show  by  a  clear  preponderance  thereof,  that  she  performed  the 
first  act  of  settlement,  but  that  the  acts  were  simultaneously  performed 
by  her  and  Haskins. 

It  is  to  be  borne  in  mind  that  the  allegation  of  Miss  Davis  is  that  her 
settlement  was  prior  to  that  of  Haskins,  and  not  that  it  was  made  at 
the  same  time.  Her  undertaking  was  to  show  that  ii  was  prior.  If 
site  had  only  alleged  simultaneous  settlement,  her  affidavit  would  have 
stated  no  cause  of  action  as  against  the  entry,  and  would  have  been 
demurrable.  Having  alleged  priority  of  settlement,  she  must  show  by 
some  prei)onderance  of  the  testimony,  that  her  settlement  was  prior,  or 
her  case  fails,  aud  the  entry  must  stand.  That  she  has  failed  to  do 
this,  is  the  conclusion  reached  by  the  local  officers  and  your  office,  and 
that  conclusion  is  concurred  in  here. 

The  other  questions  presented  by  the  assignment  of  errors  do  not 
ai!e<;t  the  merits  of  the  case,  and  need  not  be  considered. 

Your  office  decision  is  affirmed,  as  far  as  the  same  relates  to  Perry's 
contest,  and  reversed  as  to  the  contest  of  Miss  Davis,  which  is  dis- 
missed, and  Haskins'  entry  held  intact  as  to  the  fractional  FW.  ^  of 
section  15,  T.  29  N.,  R.  12  W. 


IIOME8TKAI>  KNTRY— MARRIED  ^VOMAN— >VlI>OW. 

Martha  E.  White. 

Where  a  single  woman  makes  a  homestead  entry  and  thereafter  marries  a  man  who 
has  a  similar  claim,  and  the  husband  dies,  the  widow  is  entitled  to  submit  proof 
under  tho  claim  of  her  deceased  husband,  and  also  maintain  her  own  claim,  by 
compliance  with  the  law  in  the  matter  of  residence,  if  no  adverse  right  att-ached 
thereto  duriuj^  the  time  her  legal  residence  was  on  the  land  covered  by  her  hus- 
band's entry. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  July 
(W.  A.  L.)  7,  1896.  (W.  A.  B.) 

On  October  27,  1890,  Martha  E.  Chnrch  made  homestead  entry,  No. 
6584,  for  the  KE.  J  of  the  N  W.  J,  the  N.  J  of  the  NE.  J,  and  the  SE.  J 
of  the  KE.  4  of  Sec.  14,  T.  12  S.,  R.  62  W.,  Pueblo,  Colorado,  land  district; 
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and  oil  December  6,  of  the  Rame  year,  Eichard  H.  White  made  home- 
stoid  entry  No.  66C2,  for  the  E.  i  of  the  8E.  i  of  Sec.  2,  and  the  N.  i  of 
the  NE.  4  of  Sec.  11,  T.  12  S.,  R.  62  W.,  same  land  district. 

December  31,  185K),  said  Martha  E.  Church  and  Richard  H.  White 
were  married,  and  lived  together  as  husband  and  wife  until  the  time  of 
his  death,  which  occurred  July  3, 1891. 

September  10, 1894,  Mrs.  White  submitted  final  proof  on  her  deceased 
husband's  entiy. 

March  12, 1895,  your  office  approved  said  entry  for  patent  and  at  the 
same  time  held  Mrs.  White's  entry  for  cancellation,  assigning  as  reason 
for  this  action,  that: 

It  appears  from  the  record  in  these  two  cases  that  Mr.  and  Mrs.  White  intended 
to  maintain  separate  residences  at  the  same  time,  so  that  l>y  virtue  of  such  residence 
they  could  perfect  title  to  the  lands  covered  by  their  respective  entries,  lliis  can 
not  be  done.  See  cases  of  Hattie  E.  Walker,  15  L.  D.,  377;  and  Jane  Maun,  18 
L.  D.,  116. 

Mrs.  White's  apx)eal  brings  the  case  before  the  Department. 

The  testimony  and  affidavits  submitted  show  that  from  the  date  of 
their  marriage  to  June  G,  1891,  Mr.  and  Mrs.  White  resided  upon  her 
claiiii;  that  on  the  latter  named  date  they  moved  on  to  his  claim,  where 
thry  resided  until  July  3,  1891,  when  he  died;  and  that  shortly  after 
the  death  of  her  husband  Mrs.  White  moved  back  to  her  own  claim, 
where  she  has  since  resided. 

*'A  husband  and  wife,  while  they  live  together  as  such,  can  have  but 
one  residence,  and  the  home  of  the  wife  is  presumptively  with  her  hus- 
band." Bullard  r.  Sullivan,  11  L.  D.,  22.  From  June  6, 1891,  to  the 
date  of  the  death  of  Eichard  H.  White,  Mrs.  White's  legal  residence 
was  with  her  husband  on  his  claim  and  she  stood  in  the  position  of 
having  abandoned  her  own  claim.  After  his  death  she  was  under  no 
legal  obligation  to  continue  her  residence  on  his  claim  in  order  to  per- 
fect title  thereto.  Tauer  i\  Heirs  of  Walter  A.  Mann,  4  L.  D.,  433. 
She  might  reside  where  she  pleased.  She  chose,  as  shown  by  the  tes- 
timony, to  renew  her  residence  upon  her  own  claim. 

In  the  case  of  Dillivan  r.  Snyder,  5  L.  I).,  184,  it  was  held  that  a 
widow  may  make  in  her  own  right  a  homestead  entry,  though  at  such 
time  holding  land  covered  by  the  homestead  entry  of  her  deceased 
husband  upon  which  final  proof  has  not  been  made. 

No  adverse  right  had  attached  to  Mrs.  White's  claim  during  her 
temporary  abandonment  of  residence  thereon  and  she  still  had  time, 
after  her  return,  to  comply  with  the  legal  requirements  in  regard  to 
residence.  I  am  consequently  of  the  opinion  that  your  office  decision 
liolding  her  entry  for  cancellation  was  erroneous.  Departmental  deci- 
sion of  June  13,  1896,  (not  yet  promulgated)  is  revoked  and  set  aside. 
Your  office  decision  is  reversed,  and  Mrs.  White's  entry  will  remain 
intact,  subject  to  compliance  on  her  part  with  law. 
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KE-IXSTATKMKNT-INTEllVEXING  EN^'HY— COMP1.IANCE  WITH  liATV. 

United  States  r.  Dayton. 

An  entry  inailvertently  canceled  on  the  report  of  a  special  agent,  pending  the  appli- 
cation of  the  entr^'man  for  a  hearing,  should  bo  reinstated,  with  due  opportunity 
given  for  the  en  try  man  and  inten^ening  claimants  to  be  heard. 

A  timber  culture  entrymau  cannot  be  required  to  show  com)dianc<*  with  the  law 
after  his  cntry^  is  canceled,  and  while  the  land  is  covered  by  the  intervening 
entry  of  another. 

A  timber  culture  entry  will  not  be  canceled  for  failure  to  secure  satisfactory  results 
whe:e  good  faith  on  the  part  of  the  entryman  is  manifest. 

Secretary  Smith  to  the  CommiHHwner  of  the  General  Land  Office^  July 
(W.  A.  L.)  r,  1SV6.  (C.  w.  p.) 

I  Lave  considered  the  case  of  the  United  States  against  Lyman  C. 
Dayton,  involving  liis  timber  culture  entry,  No.  5259,  of  the  SE.  J  of 
Sec.  2,  T.  122  N.,  R.  64  W.,  Watertowu  land  district,  Soutii  Dakota. 

The  entry  was  made  March  10,  1882. 

Upon  a  report  of  a  special  agent,  "that  five  acres  had  been  broken 
late  in  the  fall  of  1882,  and  seven  acres  late  in  the  fall  of  1883,  some 
sod  plowed  nnder  in  the  fall  of  1884,  and  since  then  nothing  done 
except  a  little  pretended  cultivation  until  July,  1886,  when  seven  acres 
were  plowed,  but  not  planted  or  cultivated.  The  balance  of  the  tract 
said  to  have  been  broken  is  now  a  mass  of  weeds  and  grass.  Not  two 
hundred  live  trees  on  the  land.  Entire  want  of  good  faith  shown  by 
claimant,''  the  entry  was  held  for  cancellation  by  your  office  on  June 
22, 1887. 

Owing  to  the  application  of  Dayton  for  a  hearing  being  mislaid  in 
the  local  office,  the  entry  was  erroneously  canceled  on  March  12,  1889. 
On  March  18,  following,  J.  H.  Hauser  made  timber  culture  entry  of 
the  land.  Afterwards  Dayton's  application  for  a  hearing  having  been 
found,  a  hearing  was  ordered  by  your  office  on  August  18,  1891,  "with 
the  view  of  reinstating  Dayton's  entry,  if  found,  in  all  respects,  valid, 
and  in  the  event  of  such  finding,  to  cancel  that  of  Hauser."  On  April 
15, 1893,  the  register  and  receiver  rendered  a  decision  adverse  to  Day- 
ton, and  recommending  that  Dayton's  entry  should  not  be  reinstated, 
and  that  Hauser's  entry  should  remain  intact.  Dayton  api)ealed. 
Your  office  reversed  the  judgment  of  the  local  officers,  reinstated  Day- 
ton's entry,  and  held  Hauser's  entry  for  cancellation. 

Hauser  has  appealed  to  the  Department.  I  agree  with  your  office 
decision,  that  the  cancellation  of  Dayton's  entry  being  illegal,  it  should 
have  been  reinstated,  a  hearing  ordered  on  the  special  agent's  report, 
and  Hauser  required  to  show  cause  why  his  entry  should  not  be  can- 
celed. William  E.  Mclntyre  (6  L.  D.,  503) ;  Fleetwood  Lode,  (12  L.  D., 
e04);  Southern  Pacific  R.  R.  Co.  v.  StiUman,  (14  L.  D.,  111). 

But  this  error  was  in  effect  cured  by  the  hearing  which  was  had 
pursuant  to  your  office  order  of  August  18,  1891,  and  the  parties  in 
interest  have  therefore  had  their  day  in  court« 
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Testimony  was  taken  on  both  sides,  and  shows  that  during  the  first 
year  (1882)  five  to  seven  acres  of  land  were  broken ;  that  the  next  year 
(1883)  seven  more  acres  were  broken  in  the  early  summer,  and  the  land 
broken  in  the  preceding  year  harrowed  and  sowed  to  oats;  that  in  1884 
the  land  wa^s  re-plowed  and  x>idnted  to  tree  seeds  of  elder  and  ash; 
that  in  1885  tbe  land  was  plowed  and  seven  acres  planted  to  tree  seeds; 
that  in  188C  trees  only  came  up  on  about  three  acres,  which  were  culti- 
vated by  claimant,  and  nine  acres  plowed  and  planted  to  seed;  that  in 
1887,  the  trees  planted  in  1886  came  up  and  were  cultivated  during  the 
spring,  but  died  during  the  summer;  that  the  land  was  cultivated  and 
nine  acres  plowed  back  and  planted  to  tree  seeds;  that  iii  1888,  not  a 
great  many  of  the  seeds  planted  in  1887  came  up,  but  that  the  trees 
growing  were  cultivated,  and  the  rest  of  the  land,  about  nine  acres, 
plowed  back,  and  about  three  acres  planted  to  tree  seeds. 

On  March  12, 1889,  Dayton's  entry  was  canceled,  and  on  March  18, 
following,  Hauser  was  allowed  to  make  entry  of  the  land,  which  con- 
ferred upon  him  the  right  of  x>ossession  (Simms  et  al.  t\  Busse,  14  L. 
D.,  429).  After  that  Dayton  was  not  required  to  cultivate  the  land,  and 
it  is  not  necessary  to  inquire  whether  anything  was  done  by  him  upon 
the  land  or  not. 

As  is  usual  in  cases  of  this  character  the  evidence  as  to  the  condition 
of  the  ground,  the  cultivation  of  the  trees  and  the  growth  of  weeds  is 
confiicting,  but,  in  my  judgment,  the  government  failed  to  show  by  a 
preponderance  of  the  evidence  submitted,  that  the  claimant  had  not 
acted  in  good  faith,  or  that  he  had  not  planted  and  re-planted  the  land 
and  endeavored  to  promote  the  growth  of  trees.  Owing  to  his  absence 
from  the  land,  his  ill  health  and  bad  judgment  in  planting,  he  appears 
not  to  have  obtained  as  good  results  as  some  of  his  neighbors,  but  I  am 
of  opinion  that  what  he  did  manifested  good  faith — a  bona  fide  effort  to 
comply  with  the  law,  which  is  held  in  the  recent  decisions  of  the  Depart- 
ment to  excuse  a  failure  to  comply  with  the  letter  of  the  law.  (Taylor 
V.  Jordan,  18  L.  D.,  471;  Greenough  v.  Wells,  19  L.  D.,  172.)  Conse- 
quently I  am  of  opinion  that  your  judgment,  reversing  the  register  and 
receiver,  is  correct.    The  decision  appealed  from  is  therefore  affirmed. 


HO>£ESTSAD  CONTEST— DEATH  OP  ENTRYMAX— AMEXT»rENT. 

Gaunt  t?.  Euteedge  et  al. 

In  a  contest  against  the  entry  of  a  deceased  homesteader  the  heirs  should  bo  made 
party  thereto,  bat,  if  they  are  not  so  included  in  snch  proceeding,  and  the 
Commissioner  thereafter  remands  the  case  with  leave  to  amend,  such  right  of 
amendment,  so  allowed,  is  not  defeated  by  a  subsequent  intt^rvening  contest. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  July 

7,  1896.  (J.  L.  McO.) 

On  April  10, 1890,  John  C.  Stewart  made  homestead  entry  for  lots  4 
and  5  of  Sec.  12  T.  12  N.,  R.  5  W.,  I.  M.  Oklahoma  land  district,  O.  T. 
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It  is  bIiowu  that  he  resided  upon  said  tract  aiitil  his  death,  whicli 
occurred  on  January  26,  1891.  He  was  about  seventy  years  of  age. 
So  far  as  known  he  left  no  widow  nor  descendants.  Whether  he  died 
testate  or  int<e8tate  does  not  appear. 

After  his  death  one  Bebecca  A.  McKeurley  claimed  to  be  his  niece, 
only  heir  at  law  and  devisee. 

On  June  23, 1891,  Sarah  E.  Kutledge  bought  from  said  Bebeeca  A. 
McKeurley  her  relinquishment  to  the  United  States  of  all  her  right 

■ 

title,  and  interest,  in  and  to  the  land  embraced  in  the  entry  of  said 
Stewart,  deceased,  paying  therefor  a  tract  of  land  in  Kansas,  valued 
at  $700  or  $800.  The  next  day  (June  24, 1891),  said  relinquishment 
was  filed  in  the  local  office,  Stewart's  entry  was  canceled,  and  Sarah 
H.  Kutledge  was  allowed  to  make  homestead  entry  of  the  land. 

The  relinquishment  was  transmitted  to  your  office,  which,  by  letter 
of  August  3,  1891,  refused  to  accept  it,  because  no  satisfactory  evi- 
dence was  submitted  to  show  her  right  under  the  law  to  the  land  in 
question,  and  directed  the  local  officers  as  follows: 

You  -will  therefore  reinstate  said  entry  on  yonr  records,  advise  all  parties  in  inter- 
est of  the  action  taken,  and  at  the  same  time  notify  McKeurley  that  before  her  right 
to  relinquish  said  entry  can  be  recognized  by  this  office,  it  will  be  necessary  for  her 
to  produce  evidence,  under  the  seal  of  the  proper  court,  showing  that  she  is  either 
devisee  or  only  heir  of  said  Stewart. 

On  October  6,  1892,  Mrs.  Eutledge  filed  her  affidavit  of  contest 
against  Stewart's  homestead  entry,  alleging  that  he  had 

wholly  abandoned  the  tract,  and  changed  his  residence  therefrom  for  more  than  one 
year  since  making  said  entry,  ....  and  that  said  abandonment  now  exists, 
[and]  that  said  tract  is  not  settled  upon  and  cultivated  by  said  party  as  required  by 
law. 

The  local  officers  accepted  said  contest  affidavit,  and  fixed  the  date 
of  hearing  for  December  1,  1892.  At  that  date  no  one  appeared  for 
Stewart  or  his  heirs.  An  ex  parte  hearing  was  had,  at  which  Mrs. 
Butledge  and  one  other  witness  testified  to  abandonment  as  alleged, 
adding  that  to  the  best  of  their  knowledge  and  information  said  Stewart 
was  dead  and  had  no  living  heirs.  The  local  officers  thereupon  found 
that  abandonment  existed  as  charged. 

IN'otice  of  the  decision  was  served  upon  defendant  by  registered  let- 
ter, mailed  to  his  last  known  address;  but  was  returned  to  the  local 
office  uncalled  for.  The  local  officers  thereupon  transmitted  a  rei)ort 
of  their  proceedings  to  your  office. 

On  March  14, 1893,  your  office  notified  the  local  officers  that  their  pro- 
ceedings in  the  case  had  been  irregular  and  improper  in  entertaining  a 
contest  against  a  dead  man;  and  returned  the  record  to  them  with 
instructions  concluding  as  follows: 

The  papers  in  the  case  are  herewith  returned,  with  leave  to  said  Rutledge  to  file 
a  new  and  amended  affidavit  against  said  homestead  entry,  making  the  heirs  of  the 
en  try  men,  including  said  Rebecca  A.  McKeurley,  parties  defendant,  and  proceed  to 
a  hearing,  after  due  service  of  notice.     In  case  no  defense  is  interposed  upon  proper 
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BerTice  of  notice,  tbo  testimony  Iieretofuro  presented  may  be  prcoented  in  evidence, 
upon  which  yoa  will  render  your  dociHiou  and  give  the  usuul  notice  thereof,  and  in 
due  time  report  to  this  oflice. 

Oil  April  6, 1893,  Mrs.  Rutleilge  filed  a  new  affidavit  of  contest  against 
the  entry,  alleging  that  Mr.  Stewart  died  prior  to  February  24,  1891; 
tliat  neither  Rebecca  A.  McKearley  nor  any  other  heirs  of  said  Stewart 
had  resided  upon  or  cultivated  the  land  since  his  death,  and  that  slie* 
the  said  McKeurley,  and  the  said  heirs,  had  wholly  abandoned  the 
]and  for  more  than  one  year. 

On  that  same  day  (April  6,  1893),  but  an  hour  or  two  earlier,  one 
William  11.  Gaunt  filed  affidavit  of  contest  against  Stewart's  entry,  alleg- 
ing that  Stewart  had  died  in  the  year  1891 ;  that  his  heirs,  if  any,  were 
unknown;  that  they  had  for  more  than  six  months  wholly  abandoned 
the  land;  and  praying  that  he  be  permitted  to  prove  said  allegations. 

On  April  21, 1893,  the  local  officers  made  an  order  allowing  Gaunt  to 
make  service  of  notice  of  hearing  by  publication,  making  Mrs.  Rutledge 
a  party  defendant;  and  May  31,  1893,  was  fixed  as  the  date  of  hearing. 

On  the  same  day,  April  21,  1893,  counsel  for  Mrs.  Eutledge  filed  a 
motion,  praying  that  a  notice  of  hearing  of  her  original  contest,  tiled 
(October  6, 1892,  be  issued;  that  said  contest  be  considered  prior  and 
superior  to  that  of  Gaunt,  filed  April  6, 1893;  and  that  Gauut's  contest 
be  su8i>ended  until  after  the  final  termination  of  her  cont-est. 

This  motion  the  local  officers  overruled,  and  ordered  that  all  i)arties 
claiming  any  interest  in  said  homestead  entry  be  made  parties. 

On  the  day  fixed  for  the  hearing  in  Gaunt's  contest  (May  31, 1893, 
8upra)y  both  Gaunt  and  Mrs.  Kutledge  appeared  by  their  attorneys. 
Neither  Mrs.  McKeurley  nor  any  other  heirs  of  Stewart  appeared,  and 
their  default  was  entered.  Testimony  was  taken  in  support  of  Gaunt's 
contest  affidavit. 

It  api)earing  that  Mrs.  Eutledge  had  not  made  service  as  directed  in 
your  office  letter  of  March  14,  1893  {supra)  her  contest  was  continued 
until  August  15, 1893.  On  that  day  she  appeared  with  her  attorneys, 
and  renewed  her  motion  that  her  contest  be  considered  prior  and 
superior  to  Gaunt's;  and  to  suspend  further  action  on  Gaunt's  contest 
until  the  termination  of  her  own.  This  time  the  local  officers  sustained 
said  motion.  Thereupon  Mrs.  Rutledge's  contest  was  proceeded  with 
and  closed,  and  decision  rendered  by  the  local  officers  in  her  favor. 
From  this  action  and  decision  Gaunt  appealed  to  your  office,  contend- 
ing that  Mrs.  Eutledge  ought  not  to  have  been  allowed  to  amend  her 
contest  against  a  deceased  entryman  in  the  face  of  his  intervening 
adverse  right. 

Your  office  decision  of  January  11,  1894,  affirmed  that  of  the  local 
officers. 

Thereupon  Gaunt  appeals  to  the  Department. 

It  is  to  be  observed  that  Mrs.  Rutledge's  original  contest  against 
Stewart's  entry  was  accepted  by  the  local  officers.  If  there  was  any 
error  in  proceeding  to  a  hearing  an  her  first  contest  affidavit,  it  was  the 
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fault  of  the  officers  of  the  p^ovemment  in  misleading  her  by  such  accept- 
ance. If  they  had  rejected  it,  and  so  notified  her,  a  very  different  ques- 
tion might  have  arisen.  Again,  your  office,  upon  receiving  the  record, 
returned  it,  giving  her  permission  to  file  an  amended  affidavit  which 
she  did  within  a  reasonable  ]period.  The  manifest  trend  of  depart- 
mental decisions  is,  to  allow  amendments,  even  in  the  face  of  an  inter- 
*vening  claim,  unless  they  introduce  »  substantially  new  ground  of 
contest,  or  otherwise  differ  essentially  from  the  original  affidavit,  so  as 
to  prejudice  the  right  of  the  intervening  claimant.  In  the  case  at 
bar,  on  the  contrary,  if  Mrs.  Butledge  were  inhibited  from  amending 
her  original  affidavit,  it  would  be  greatly  to  her  prejudice  and  loss, 
she  having  previously  furnishexl  all  the  i)roof  necessary  to  show  aban- 
donment and  to  secure  the  cancellation  of  Stewart^s  entry,  while  the 
intervening  claimant  had  done  nothing  whatever. 

In  the  case  of  Wallace  v.  Woodruff  (19  L.  D.,  309,  syllabus),  the  De- 
partment held: 

Tbe  amendment  of  an  affidavit  of  contest  relates  back  to  tbe  original,  and  excludes 
intervening  contests,  where  the  said  amendment  does  not  introduce  a  new  ground  of 
contest,  but  merely  makes  more  specific  and  dc^finite  the  original  charge. 

Still  more  completely  on  all-fours  with  the  case  at  bar  was  that  of 
Norton  v.  Thorson  et  aL  (10  L.  D.,  261),  in  which  the  departmental  de- 
cision is  correctly  summed  up  by  the  syllabus  as  follows: 

The  death  of  the  entryman  prior  to  the  initiation  of  contest  being  shown 

the  contestant  should  be  required  to  make  such  heirs  parties  defendant,  by  amend- 
ment of  the  charge  and  due  service  of  notice.  The  right  of  the  contestant  to  thus 
amend  on  suggestion  of  the  entrymau's  death  is  not  defeated  by  an  intervening 
contest. 

The  decision  of  your  office  wiis  correct,  and  is  hereby  affirmed. 


RAILROAD  GRANT-INDEMNTTY  WmiDRAWALr-OONFLJCTTNG  GRANTS- 
FORFEITURE. 

TOBIN  ET  AL.   t\  TttlPP. 

The  status  of  lands  withdrawn  by  executive  order  for  indemnity  purposes  under  the 
grant  of  1856,  for  the  benefit  of  the  Omaha  company,  and  afterwards  falling 
within  the  primary  limits  of  the  grant  of  1864,  to  the  Wisconsin  Central,  was 
changed,  by  operation  of  the  latter  grant,  and  definite  location  thereunder, 
from  lands  reserved  by  executive  order  for  indemnity  purposes,  to  granted 
lands,  and,  on  the  failure  of  the  latter  company  to  construct  its  roa<l  opposite 
said  lands,  the  grant  therefor  was  forfeited,  and  the  title  to  the  lands  embraced 
therein  restored  to  the  United  States;  and  by  the  terms  of  the  act  of  forfeiture 
said  lands  were  made  subject  to  settlement  after  the  passage  thereof. 

Secretary  Smith  to  the  Commissioner  of  the  Oenei-al  lAtnd  Office^  July 

7,  1896.  (F.  W.  C.) 

With  your  office  letter  of  May  16,  1896,  was  forwarded  a  motion  for 
review  of  departmental  decision  of  March  27,  1896,  iu  the  case  of 
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Thomas  Tobin  and  Claud  Goff  v.  Winfield  Tripp,  involving  the  SB.  J 
of  Sec.  21,  T.  48  K,,  R.  8  W.,  Ashland  land  district,  Wisconsin. 

With  your  office  letter  of  May  22,  1896,  was  also  forwarded  a  motion 
for  review  of  said  decision,  filed  on  behalf  of  Robert  W.  Parsons, 
intervenor;  also  a  letter  from  Claud  Goff  in  which  he  asks  for  a 
"  review  or  re-hearing  of  said  decision." 

As  state<l  in  the  previous  opinion  in  this  ciise  this  tract  is  within 
the  fifteen-mile  indemnity  limit^s  of  the  grant  made  by  the  act  of  June 
3, 1856,  to  aid  in  the  construction  of  the  Bayfield  Branch  of  the  Chi- 
cago, St.  Paul,  Minneapolis  and  Omaha  Railroad,  and  is  also  within 
the  ten-mile  primary  limits  of  the  grant  made  by  the  act  of  May  5. 
1864,  to  aid  in  the  construction  of  the  Wisconsin  Central  Railroad. 

At  the  time  of  the  adjustment  of  the  Omaha  grant  it  was  held  that 
the  reservation  for  indemnity  purposes  on  account  of  that  grant  was 
sufficient  to  defeat  the  attachment  of  rights  under  the  grant  of  May  5, 
1864,  for  the  Wisconsin  Central  Railroad,  and  this  tract,  with  others, 
not  being  needed  in  the  satisfaction  of  the  Omaha  grant,  was  ordered 
restored  to  entry  on  Kovember  2,  1891. 

Under  the  terms  of  this  order  of  restoration  acts  performed  prior  to 
the  day  set  for  the  ox)ening  were  held  to  be  ineffectual  as  tlie  initiation 
of  a  settlement  right. 

B}^  the  decision  of  the  Supreme  Court  in  the  case  of  the  Wisconsin 
Central  Railroad  Company  v.  Forsythe  (159  17.  S.,  46)  the  previous 
construction  of  this  Department,  as  to  the  effect  of  the  indemnity 
reservation  under  the  act  of  1856  upon  the  grant  made  by  the  act  of 
1864  for  the  Wisconsin  Central  Railroad,  was  reversed;  and  following 
the  interpretation  of  the  acts  of  1856  and  1864,  made  by  the  court,  it 
was  held,  that  the  land  in  question  was  a  part  of  that  granted  to  aid 
in  the  construction  of  the  Wisconsin  Central  Railroad,  and  as  it  was 
opposite  the  unconstructed  part  of  tliat  road  it  was  further  held,  that 
it  wa«  restored  to  the  public  domain  by  operation  of  the  forfeiture 
declared  in  the  act  of  Congress  approved  September  29, 1890,  commonly 
known  as  the  general  forfeiture  act. 

Under  the  provisions  of  the  act  of  1890  settlement  rights  were  pro- 
tected, and  in  the  decision  under  review,  as  it  was  shown  that  Tripp 
was  the  prior  settler  and  claimant  for  this  land,  he  was  accorded  the 
right  of  entry  under  his  application,  which  was  presented  on  November 
2, 1891. 

In  said  decision  it  was  stated  that: 

Your  office  decision  fiirtbor  held  that  Tobiu's  settlemeut  made  upon  the  S.  |  of  the 
NW.i  did  not  protect  him  in  any  claim  to  any  part  of  the  SE.  i,  the  tract  here  in 

qnestion Tobin  failed  to  appeal  ftoin  your  office  decision,  so  ho  is  not  a 

party  to  the  present  controversy. 

In  his  motion  Tobin  alleges  that  an  appeal  was  duly  filed,  and  upon 
inquiry  at  your  office  it  is  learned  that  such  is  a  fact.  Said  appeal 
bears  date  of  having  been  filed  in  the  local  ofii^e  on  March  14,  1893, 
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within  time.  It  was  not  forwarded,  however,  to  this  Department,  with 
the  record  made,  bat  api)ear8  to  have  been  in  some  way  mislaid.  Its 
consideration,  however,  will  not  alter  the  judgment  previously  rendered 
in  favor  of  Tripp,  for  the  reason  that  Tobin  does  not  claim  to  have  set- 
tled upon  the  land  until  after  midnight  of  the  day  preceding  the  open- 
ing, namely,  Noveml>er  2, 1891,  while  Tripp  was  shown  to  have  settled 
upon  the  land  in  1890. 

Goff'^s  request  for  a  review  or  re-hearing  i)resents  nothing  in  support 
thereof  and  is  accordingly  denied. 

The  motion  filed  on  behalf  of  Robert  W.  Parsons,  intervenor,  does 
not  disclose  the  nature  of  his  interest  in  the  tract,  otherwise  than,  in 
concluding,  said  motion  states  : 

We  therefore,  for  these  reasons,  respectfully  move  review  and  reconsideration  of 
your  decision  of  March  27,  18% ;  the  rejection  of  the  pending  applications  to  enter, 
and  the  allowance  of  the  application  of  Robert  W.  Parsons. 

In  forwarding  the  papers  you  fail  to  make  any  reference  to  Parsons' 
connection  with  this  case,  but  it  is  presumed  from  the  above  statement 
that  Parsons  has  applied  to  make  entry  of  the  land  involved.  Tlis 
motion  might  be  denied  for  the  reason  that  he  is  not  a  proper  i)arty  to 
the  controversy  which  was  before  the  matter  of  consideration  by  this 
Department,  but  as  this  case  was  the  first  in  which  the  decision  of  the 
court  in  the  case  of  the  Wisconsin  Central  R.  R.0o.  v,  Forsythe  {supra) 
was  applied,  as  affecting  the  status  of  settlers,  and  as  the  motion  raises 
a  question  as  to  the  correctness  of  the  application  made  in  said  deci- 
sion, which  affects  many  other  tracts  having  a  similar  status,  I  have 
considered  the  grounds  of  error  set  forth  in  the  motion.  In  effect  the 
motion  urges  that  the  withdrawal  made  in  1856,  of  these  lands,  for 
indemnity  purposes,  continued  in  full  force  until  the  restoration  ordered 
on  November  2, 1891.  With  this  x>ositiou  I  am  unable  to  agree,  for,  as 
the  grant  made  by  the  act  of  May  5, 1864,  was  a  present  grant,  acquir- 
ing precision  by  the  definite  location  of  the  Wisconsin  Central  Railroad, 
the  status  of  the  lands,  which  were  before  reserved  lands  for  indemnity 
purposes  to  satisfy  the  Omaha  grant,  was  changed  to  granted  lands, 
the  title  to  which  passed  by  the  definite  location  of  the  Wisconsin  Cen- 
tral Railroad,  and  ux>on  the  failure  of  the  Wisconsin  Central  Railroad 
Company  to  construct  its  road  opposite  this  land,  it  was  necessary, 
either  by  judicial  proceeding  or  an  act  of  Congress,  to  forfeit  said 
grant  and  restore  title  to  the  United  States.  To  hold  that,  after  the 
grant  of  1864,  these  lands  yet  remained  reserved  under  the  act  of  1856, 
would  be  to  hold,  in  effect,  that  the  indemnity  reservation  under  the 
act  of  1856,  resting  entirely  upon  executive  action,  could  not  be 
annulled  by  Congress,  for  its  action  in  making  other  disposition  of  the 
land  must  be  cronstrued  as  nullifying  such  previous  reservation.  That 
such  was  the  effect  of  the  act  of  1864, 1  have  no  doubt-,  as  it  would  be 
inconsistent  to  hold  that  the  same  lands  were  granted  to  one  company 
and  yet  remained  reserved  to  satisfy  the  grant  for  another  company. 
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It  is  farther  nrged  that,  whether  reserved  under  the  act  of  1856  or 
18G^  the  reservation  continued  until  the  lands  were  restored  on  Novem- 
ber 2, 1891. 

This  position  is  equally  untenable,  for,  in  view  of  the  plain  terms  of 
the  act  of  September  29, 1890,  recognizing  the  rights  of  settlers  on  the 
lands  forfeited  by  said  act,  while  it  might  be  i)ossible  to  hold  that  they 
were  not  formally  opened  to  entry  until  notice  had  been  given  by  the 
Land  Department,  which  I  do  not  mean  to  hold  in  this  case,  yet  there 
can  be  no  doubt  but  that  after  the  passage  of  said  act  all  lands  restored 
to  the  public  domain  thereby  were  at  once  subject  to  settlement. 

For  the  reasons  herein  given  the  several  motions  are  denied. 


REPAYMENT— DESERT  L.ANI>  ENTRY. 

Simeon  D.  Wyatt. 

A  desert  land  entry  made  in  good  faith  under  tbe  general  act  of  1877  by  one  who  has 
theretofore  had  the  benefit  of  the  special  act  of  1875,  is  an  entry  ^'erroneoasly 
allowed/' and  repayment  of  the  money  paid  thereon  may  be  properly  allowed. 

Secretary  Smith  to  the  CammissiaTier  of  the  General  Land  Office^  July 

7, 1896.  (G.  0.  B.) 

Simeon  D.  Wyatt  has  appealed  from  your  office  decision  of  January 
19,  1895,  rejecting  his  application  for  repayment  of  purchase  money 
paid  on  desert  land  entry,  No.  428,  made  January  16, 1890,  (final  cer- 
tificate No.  1C4,)  for  the  S.  i  of  the  NE.  J;  the  S.  \  of  the  NW.  i,  and 
the  S.  ^  of  Sec.  20;  and  the  N.  J  of  the  NE.  J,  the  N.  J  of  the  NW.  J, 
Sec.  29,  T.  29  N.,  R.  14  E.,  M.  D.  M.,  SusanviUe,  California. 

Said  entry  was  canceled  because  the  eutrymau  had  exhausted  his 
rights  by  previously  filing  his  declaration  to  make  entry  of  the  S.  ^  of 
the  NE.  :J,  the  S.  i  of  the  NW.  J  and  the  S.  J,  Sec.  29,  T.  29  N.,  R.  14 
E.,  under  Lassen  county  act  of  March  3,  1875  (18  Stat.,  99). 

Your  office  declined  to  recommend  said  application  for  repayment, 
because  there  was  evidence  of  mala  fides  on  Wyatt's  part,  in  that  he 
either  swore  falsely  or  concealed  the  facts  of  his  prior  entry  when  he 
applied  to  make  the  entry  in  question,  also  when  he  submitted  his  final 
proof  thereon. 

Appellant  insists  that  there  is  nothing  in  the  record  which  justifies 
the  finding  that  he  concealed  the  facts  of  his  former  entry,  or  that  he 
made  any  false  statements  in  his  final  proof. 

It  appears  that  Wyatt  was  allowed  to  make  the  entry  in  question, 
which  is  under  the  act  of  March  3, 1877  (19  Stat.  377),  after  he  had 
made  a  desert  land  entry  for  four  hundred  and  eighty  acres  under  the 
Lassen  county  act  of  March  3, 1875,  swpra.  He  undoubtedly  made  an 
erroneous  statement  when  he  applied  to  make  his  second  entry,  for  he 
then  swore  that  he  had  ^^made  no  other  declaration  for  desert  lands." 
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This  statement,  however,  is  in  the  printed  form  (4 — 27-4)  for  desert  land 
applications,  and  may  not  have  been  an  intentional  deception. 

In  the  api>eal  to  this  Department  from  the  action  of  your  office  hold- 
ing for  cancellation  his  second  desert  entry,  it  was  then  insisted  that 
a  desert  entry  under  the  Lassen  county  act  (supra)  did  not  debar  the 
entryman  from  making  a  second  entry  under  the  more  general  law  of 
1877;  and  in  the  motion  for  review  of  departmental  decision,  sustain- 
ing the  action  of  your  office,  it  was  alleged  that  one  and  the  same  jier- 
soTi  had  been  allowed  to  make  entries  under  the  acts  of  1875  and  1877. 

In  the  decision  on  this  motion  (10  L.  D.,  247),  it  is  said: 

In  a  number  of  cases  two  such  entries  by  the  same  person  or  by  the  same  name, 
one  under  each  act,  were  discovered;  but  final  certificate  having  issued,  and  more 
than  two  years  having  elapsed,  the  entries  went  to  patent  under  .the  confirmatory 
provisions  of  the  act  of  March  3,  1891  (26  Stat.,  1095). 

Accompanying  this  motion  are  two  affidavits,  one  made  by  W.  P. 
Hall,  the  present  receiver  and  from  1884  to  1888  the  register  of  the 
office;  one  made  by  A.  F.  Dixon,  also  register  on  November  1,  1890. 

Receiver  Hall  states  in  his  affidavit  that  he  is  well  acquainted  with 
Wyatt,  who  made  the  desert  entries  in  question;  that  on  the  day 
(November  1, 1890,)  upon  which  he  submitted  his  final  proof  under  the 
Lassen  county  act  for  four  hundred  and  eighty  acres  in  sec.  29,  he  also 
made  desert  entry  for  the  six  hundred  and  forty  acres  under  the  act  of 
1877  (supra)',  that  affiant  then  informed  said  Wyatt  that 

he  had  a  legal  right  to  make  botii  entries,  and  that  the  usages  of  the  Department 
sanctioned  entries  under  both  acts;  that  there  was  no  attempt  whatever  on  the  part 
of  Wyatt  to  conceal  the  fact  that  he  wns  seeking  to  gain  title  to  laud  under  both  of 
said  acts;  (that  it  was  the)  open,  notorious  and  uniform  practice  of  the  land  office 
at  Susanville  to  allow  entries  and  filings  to  be  made  by  one  and  the  same  person 
under  both  of  said  actn  during  all  the  time  that  affiant  was  register  as  aforesaid, 
and  tliat  the  propriety  of  said  practice  was  never  questioned  by  the  Gcueral  Laud 
Office,  so  far  as  affiant  has  any  knowledge,  until  said  entry,  No.  428,  final  certificate 
164,  of  »S.  I>.  Wyatt  w:is  held  for  cancellation,  etc. 

Ex-register  Dixon  makes  substantially  the  same  statements  in  his 
affidavit. 

While  these  two  officers  were  in  error  as  to  their  interpretation  of 
the  law,  it  may  be  stated  that  they  are  not  in  error  as  to  the  i)ractice 
of  their  office  in  allowing  an  entry  to  one  and  the  same  person  under 
both  acts. 

From  these  considerations  it  is  clear  that  Wyatt  could  have  no  pur- 
pose in  concealing  the  fact  of  his  having  made  a  desert  entry  under  the 
a<;t  of  1875,  when  on  July  IC,  1890,  he  made  desert  entry  for  the  land 
in  question  under  the  act  of  1877;  and  his  unfortunate  statement  in 
his  application,  wherein,  in  the  printed  x)art,  he  stated  that  he  had 
made  no  other  declaration  for  desert  lands,  deceived  no  one — on  the 
contrary,  the  officers  who  allowed  the  entry  were  in  full  x>ossession  of 
all  the  facts,  and  assured  him  of  his  legal  right  to  make  the  second 
entry. 
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To  all  intents  and  purposes  the  entry  in  question  <<was  erroneously 
allowed"  within  the  meaning  of  the  act  of  June  16, 1880  (21  Stat.,  287). 
And  it  may  be  fairly  said  that  the  erroneous  entry  was  in  no  sense  the 
fault  of  the  entryman,  but  resulted  from  an  erroneous  interpretation  of 
the  desert  land  laws  on  the  part  of  the  local  officers,  without  whose 
advice  and  instruction  the  entry  would  never  have  been  made. 

The  application  for  repayment  will  therefore  be  allowed. 

The  decision  appealed  from  is  accordingly  reversed. 


OKLAHOMA  LANDS— SECOND  nOME8TEAI>— SETTLEMENT  RIGHT. 

Heiskell  v.  McDowell. 

Presence  within  the  territory^  after  the  act  authorizing  the  President  to  open  the 
same  to  settlement,  but  prior  to  the  proclamation  issued  thereunder,  will  not 
operate  to  disqualify  the  settler,  if  he  was  not  then  within  said  territory  for  the 
purpose  of  selecting  lauds,  and  by  his  presence  therein  secured,  no  advantage 
oyer  other  settlers. 

If  one  in  good  faith,  claiming  the  right  to  make  a  second  homestead  entry,  settles 
upon  land  subject  to  entry,  and  applies  for  the  restoration  of  his  homestead 
right,  and  permission  to  enter  the  land  so  settled  upon,  and  is  a<1judged  to  be 
entitled  to  make  such  entry,  such  judgment  validates  his  acts  of  settlement^ 
and  removes  from  them  the  presumption  of  invalidity. 

Secretary  Smith  to  the  Commissioner  of  the  General  Ixind  Office,  July 
(W.  A.  L.)  7y  1896.  (O.  J.  W.) 

It  appears  from  the  record  that  the  plaintiff,  Felix  Heiskell,  made 
homestead  entry  for  the  E.  J  N  W.  J  of  section  21,  T.  13  K.,  R.  7  W.,  on 
April  10, 181H),  which  was  cancelled  by  relinquishment  May  7,  1891. 
On  December  7, 1892,  the  local  officers  denied  the  application  of  Heis- 
kell, made  April  25,  1892,  for  restoration  of  homestead  right,  and  for 
re-instatement  and  i>ermi8sion  to  file  his  homestead  entry  for  the  land 
in  dispute,  the  B.  i  NW.  \  and  lots  1  and  2,  Sec.  30,  T.  18  N.,  R.  8  W., 
Kingfisher  land  district,  Oklahoma. 

The  defendant,  McDowell,  on  April  30,  1892,  made  application  to 
enter  said  tract,  which  application  was  rejected  on  account  of  the 
prior  one  of  Heiskell,  and  also  upon  the  ground  that  McDowell  was 
disqualified  by  reason  of  his  being  in  the  Cheyenne  and  Arapahoe 
country  prior  to  the  opening  of  the  land  to  settlement.  Each  of  the 
parties  appealed  from  the  decision  of  the  local  officers  in  rejecting  his 
application.  Your  office, — passing  upon  tlie  question  presented  by 
the  appeal, — rejected  the  claim  of  Heiskell  to  make  entry  of  the  tract 
in  question. 

From  this  decision  Heiskell  ap[)ealed  to  the  Department.  The  case 
was  considered  here  on  April  4, 1893,  and  it  was  remanded  for  further 
hearing,  and  ii^ecifically  to  determine,  1st.  Is  Heiskell  disqualified  from 
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making  entry  for  the  tract  dettcribed  in  his  second  application  T  This 
may  be  found  to  depend  upon  ^yhether  the  local  officers  rejected  his 
second  application  for  leave  of  absence,  and  if  they  did  so,  whether 
they  acted  properly  in  so  doing.  2d.  If  it  should  be  determined  that 
he  can  be  iiermitted  to  make  a  second  homestead  entry,  was  he  or 
McDowell  the  prior  settler  on  the  land  now  <*laimed  by  both?  3d.  Is 
McDowell,  because  of  his  entry  in  Kansas  in  18S5,  disqualified  from 
making  another  homestead  entry?  4th.  Did  either  Heiskell  or  McDow- 
ell enter  the  Cheyenne  and  Arapahoe  country  prior  to  the  time  they 
were  justified  in  so  doing,  under  the  terms  of  the  act,  and  the  procla- 
mation opening  the  same  to  settlement  and  entry? 

The  decision  of  your  office  being  thus  modified,  a  hearing  was  had 
before  the  local  officers  on  November  16, 1893,  both  parties  and  their 
counsel  being  present,  for  the  puri)ose  of  considering  said  specified 
questions.  On  March  16,  1894,  the  local  officers  made  their  finding 
and  judgment  on  the  questions  presented.  In  reference  to  the  first 
question,  they  say: — 

It  appetirs  that  on  April  10, 1890,  HeiskoU  made  homestead  entry  for  the  £.  i  NW.  ^ 
aud  lota  1  aud  2,  section  21,  township  13,  range  7,  which  was  canceled  by  relinquish- 
ment May  7,  1891,  and  it  ia  satisfactorily  shown  by  the  testimony  in  this  case,  that 
the  contestant  on  September  15,  1890,  applied  for  six  months  leave  of  absence  from 
tho  tract  of  land  last  mentioned,  which  was  granted  until  March  15,  1891.  After- 
wards in  April,  1891,  he  applied  for  additional  leave  of  absence  for  the  term  of  six 
months,  based  on  the  sickness  of  his  wife.  It  is  this  second  alleged  leave  of  absence 
which  is  alluded  to  in  the  decision  ex  parte  Heiskell  (supra).  The  testimony  in  this 
case  sustains  the  case  made  by  Heiskell,  that  he  did  in  April,  1891,  make  such  appli- 
cation for  leave  of  absence  to  tho  local  land  office  at  Oklahoma  City,  and  that  this 
application  was  refused  by  the  local  officers,  and  from  the  showing  made  in  this 
case,  we  find  that  it  was  improperly  refused.  Heiskell  then  alleges  that  owing  to 
this  refusal  to  grant  him  leave  of  absence  from  his  homestead  he  was  forced  to 
abandon  it,  and  did  so  May  7,  1891.  His  position  on  this  point  has  not  been  suc- 
cessfully assailed  though  it  was  attempted  to  show  that  he  had  been  holding  his 
relinquishment  fur  sale  and  had  offered  to  sell  it  for  a  stipulated  price.  The  fact 
remains,  however,  that  he  relinquished  without  consideration,  nnd  in  our  opinion 
his  actions  throughout  show  x>erfect  good  faith.  It  would  seem  that  under  the  cir- 
cumatances,  he  was  properly  entitled  to  restoration  of  his  homestead  right  and  priv- 
ilege and  upon  that  point  it  is  so  held. 

On  the  question  of  settlement  they  held  Ileiskell  to  be  the  first 
settler.  In  reference  to  McDowell's  entry  of  certain  lands  in  Kansas 
in  1885,  which  he  subsequently  abandoned,  they  held  that  he  was 
entitled  to  the  benefits  of  the  act  of  March  2,  1889,  which  restored  his 
homestead  right.  In  reference  to  the  alleged  disqualification  of  both 
parties  by  reason  of  their  presence  inside  the  Territory  during  the 
inhibited  period,  they  hold  that  neither  party  was  disqualified.  The 
sequence  of  the  finding  of  the  local  officers  was  a  recommendation  that 
Heiskell  be  allowed  to  make  se<!()nd  homestead  entry  for  the  hind  in 
question,  and  that  McDowelPs  application  to  enter  be  rejected.  The 
defendant  duly  appealed  from  this  decision  of  the  local  oftice,  and  on 
April  20,  1895,  your  office  considered  said  appeal,  and  therein  treated 
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each  of  the  questions  covered  by  their  rei)ort  and  finding,  except  the 
one  of  i)riority  of  settlement,  remarking  as  to  this,  that 

as  Uie  liual  dispoaitiou  of  this  case  depeuilti  upou  another  questiou  ttiau  priority  of 
settleuient,  I  will  not  cousider  tho  ovideucu  ou  that  ([uoatioii. 

In  reference  to  tho  questiou  as  to  whether  the  local  officers  acted 
properly  in  rejecting  Heiskell's  application  for  leave  of  absence,  and 
its  effect  on  his  qualification  to  make  second  entry,  your  office  says: 

I  am  clearly  of  the  opiuion  that  your  finding  that  said  st'coud  application  for 
leave  of  absence  was  improx)erly  refused,  is  correct,  and  that  this  leave  of  absence 
sbonld  have  been  granted. 

In  reference  to  the  effect  of  McDowell's  homestead  entry  in  Kansas, 
made  in  1885,  and  which  appears  to  be  still  of  record,  your  office  held 
that  inasmuch  as  McDowell  had  not  perfected  said  entry,  that  the  act 
of  March  2, 1889  (23  Stat.,  854),  applied,  and  McDowell  could  make 
second  entry.  In  reference  to  the  alleged  disqualification  of  the  parties 
by  reason  of  having  entered  the  country  to  be  opened  during  the  inhib- 
ited period  your  office  differed  with  the  local  officers,  and  found  that 
both  ])arties  were  disqualified.  Your  officer,  therefore,  concurred  with 
the  local  officers  on  two  of  the  questions  covered  by  the  rei>ort,  reversed 
it  as  to  one,  and  withheld  judgment  as  to  the  other.  From  this  decision 
both  parties  have  appealed.  Each  alleges  that  it  was  error  to  hold  that 
he  was  disqualified  by  reason  of  premature  entry  into  the  Cheyenne 
and  Arapahoe  country,  and  as  this  may  be  regarded  as  a  ground  com- 
mon to  both  appeals,  it  will  be  considered  first. 

Both  parties  are  shown  to  have  been  inside  the  Territory  after  the 
passage  of  the  act  authorizing  the  President  to  open  it  to  settlement, 
but  before  the  issuance  of  his  proclamation  for  its  opening.  In  both 
instances  the  parties  went  in  on  business  unconnected  with  the  selec- 
tion of  land,  were  not  in  the  neighborhood  of  the  land  in  dispute,  and 
obtained  no  advantage  over  anyone  in  the  matter  of  selecting  lands, 
and  at  that  time,  so  far  as  the  evidence  discloses,  were  not  even  con- 
templating entry  when  the  land  should  be  opened  to  settlement. 

In  the  light  of  the  later  decisions,  I  cannot  concur  in  the  conclusion 
reached,  that  these  parties  were  ''soouers,"  and  therefore  disqualified 
as  entrymen.  As  the  facts  do  not  present  either  one  of  them  as  an 
infractor  of  the  spirit  of  the  law,  following  the  rule  in  the  case  of  Cur- 
nutt  V.  Jones  (21  L.  D.,  40),  I  must  hold  that  neither  of  them  is  dis- 
qualified on  the  ground  stated.  It  must  then,  in  some  way,  be  deter- 
mined which  one  of  these  parties  has  a  superior  claim  to  this  land. 
ileiskell  insists  that  it  was  error  to  hold  that  McDowell  was  qualified 
to  make  a  second  entry  under  the  provisions  of  the  act  of  March  2, 1889, 
as  was  held  both  by  the  local  officers  and  your  office.  This  conclusion 
is  reached  by  giving  a  literal  construction  to  the  second  section  of  said 
act,  which  is  as  follows: 

That  any  person  who  has  not  heretofore  perfected  title  to  a  tract  of  land  of  which 
ho  has  made  entry  under  the  homestead  ^        may  make  a  homestead  entry  of  not 
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exceeding  oue  quarter  section  of  public  land,  subject  to  such  entry,  such  previous 
filing  or  entry  to  the  contrary  notwithstanding. 

Inasmuch  as  the  local  officers  and  your  office  concluded,  that  under 
the  facts,  McDowell  was  entitled  to  wake  second  entry,  that  conclusiou 
will  not  be  disturbed,  but  the  rights  of  the  parties  submitted  to  other 
tests. 

McDowell  while  he  chums  to  be  free  from  any  disqualiticatiou  to 
make  a  second  entry,  by  mere  operation  of  law,  insists  that  Ileiskell 
is  to  be  regarded  as  a  mere  trespasser  on  the  public  domain,  until 
ho  has  of  record  an  application  for  the  restoration  of  his  homestead 
rights.  As  under  my  view  of  this  case  it  must  turn  uiK)n  the  question 
of  prior  settlement,  this  insistence  of  the  defendant  will  be  considered, 
since,  if  Ileiskell  is  to  be  regarded  as  disqualified  to  perform  any  act 
of  settlement,  until  he  filed  his  apx)lication  on  April  25, 1892,  for  resto- 
ration of  homestead  right  and  x>^riiiiBsion  to  file  his  entry  for  the  laud 
involved,  then  McDowell  would  necessarily  be  the  prior  settler.  So 
far  as  this  particular  case  is  concerned,  it  would  seem  that  the  questiou 
was  virtually  decided  in  the  decision  ordering  a  hearing  between  these 
parties,  of  April  4, 1893,  in  which  it  was  specifically  directed  that  they 
should  be  heard  as  to  which  one  performed  the  first  acts  of  settlement 
on  the  land. 

If  one  in  good  faith  claims  the  right  to  make  a  second  homestead 
entry,  settles  ui)on  land  subject  to  entry,  and  applies  for  restoration  of 
homestead  rights  and  for  x)ermission  to  enter  the  land  settled  upon,  and 
isadjudgetl  to  be  entitled  to  make  a  second  entry,  such  judgment  vali- 
dates his  acts  of  settlement  and  removes  from  them  the  presumption 
of  invalidity.  The  parties  will,  therefore,  be  regarded  as  starting  into 
the  race  for  this  land  on  the  day  of  its  opening  to  settlement,  on  terms 
of  equality  under  the  law.  The  question  then  is,  which  one  settled  on 
it  first?  Each  has  a  residence  and  improvements  on  it  of  something 
like  equal  value.  As  to  the  exact  time  of  the  arrival  of  each  party  on 
the  land  there  is  considerable  conflict  in  the  testimony.  On  this  sub- 
ject the  local  officers  say : 

Upon  the  ciiiestion  of  prior  settlement  upon  the  tract  in  dispute,  as  is  usual  in 
such  cases,  the  testimony  is  conflicting,  but  upon  the  whole,  after  careful  review  of 
the  claims  of  the  i)arties  and  their  witnesses,  I  am  satislied  from  the  evidence 
adduced  that  Heiskell  was  the  first  iu  making  claim  to  and  appropriating  the  tract; 
he  came  upon  the  tract  a  few  minutes  paKt  twelve  o'clock,  noou,  of  April  19,  1892, 
began  to  make  improvements,  and  has  lueasureably  resided  on  the  land  since  that 
time.  Whereas  on  the  contrary  I  And  that  McDowell  first  began  to  assert  claim  t^o 
the  tract  on  April  20,  the  next  day,  and  like  Heiskell  has  since  resided  on  the  land, 
if  not  continuously,  at  least  to  the  exclusion  of  a  home  elsewhere. 

This  finding  seems  U)  be  justified  by  a  preponderance  of  the  testi- 
mony, which  I  think  shows  that  Heiskell  performed  the  first  acts  of 
settlement  on  the  land.  I,  therefore,  find  that,  under  the  facts  disclosed 
by  the  record,  he  is  entitled,  under  the  law,  to  make  a  second  home- 
stead entry,  and  that  being  the  first  settler  on  the  land  iu  question,  his 
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application  to  enter  it  should  be  allowed,  and  that  McDowell's  applica- 
tion slionld  be  rejected. 
Your  office  decision  is  accordingly  reversed. 


li^VILUOAD   UIGHT   OF   WAY— RESERVATION   IN   PATENT. 

DuNLAP  V.  Shingle  Springs  and  Plaoeuville  li.  U.  Go. 

A  railroad  right  of  way  uiuler  the  act  of  March  3,  1875.  is  fully  protected  by  the 
teruid  of  the  act  iui  against  subsequent  advei*8e  rights,  aud  a  resorvatiou  of  such 
right  of  way,  in  final  certificates  and  patents  issued  for  lands  traversed  thereby, 
is  therefore  not  necessary,  and  should  not  be  inserted. 

Secretary  Smith  to  the  Commissioner  of  the  Genaral  Laml  Office^  July 
(W.  A.  L.)  7,  1896.  (0.  W.  P.) 

By  your  office  letter  of  October  20,  1894,  Elon  Duulap  was  allowed 
thirty  days  within  which  to  show  cause  why  the  patent  issuing  on  his 
cash  entry,  No.  4702,  for  the  SW.  i  of  the  S  W.  i  of  the  NE.  \  and  the 
W.  J  of  the  NW.  J  of  the  SB.  i  of  Sec.  24,  T.  10  N.,  R.  10  B.,  Sacra- 
ineuti)  land  district,  California,  which  was  sold  to  him  by  the  local 
officers  of  the  district  on  April  28,  1894,  under  section  2455  of  the 
lievised  Statutes,  should  not  contain  a  reservation  of  right  of  way  for 
the  Shingle  Springs  and  Placerville  liailroad. 

Upon  the  showing  made  by  said  Dunlap,  your  office,  on  March  26, 
1895,  held  that  patent  should  issue  to  Dunlap,  without  reservation  of 
right  of  way  for  said  railroad,  saying : 

SiDce  the  date  of  office  letter  caUing  on  Mr.  Duulap  to  show  cause,  the  Honorable 
Secretary  in  the  case  of  Mary  G.  Arnett  decided  that  the  language  of  section  4  of 
the  act  of  1875  *'  is  not  a  direction  to  the  Laud  Department  to  insert  limitations  and 
restrictions  in  the  ilnal  certificate  and  patent,  7)ut  a  legislative  declaration  of  the 
re8er\'ation  of  a  right  of  way  to  such  railroad  companies  as  may  have  complied  with 
the  law."  The  effect  of  this  decision  in  the  Arnett  case  is  to  revoke  the  instructions 
of  the  circular  as  to  making  reservations  in  the  certificate,  and  patent  will  therefore 
issae  thereon  without  reservation. 

On  April  2, 1895,  the  company  filed  a  motion  for  review  of  your  office 
decision  of  March  26,  1895,  and  on  July  3,  1895,  your  office  revoked 
said  decision  and  held  that  said  entry  was  subject  to  the  action  required 
by  the  instructions  at  the  bottom  of  page  6,  circular  of  March  21, 1892, 
that  is,  that  the  notation,  "subject  to  the  right  of  way  of  the  Shingle 
Springs  and  Placerville  R.  R.  Co.,"  should  be  written  across  the  face  of 
the  final  certificate  in  red  ink. 

Dunlap  appeals  to  the  Department. 

It  is  contended  by  Dunlap  that  your  office  decision  of  March  26, 
1895,  is  correct,  and  that  no  reservation  should  be  made  in  his  final 
certificate  and  patent. 

It  appears  that  a  map  of  the  definite  route  of  said  company's  road 
through  the  W.  .J  of  the  NW.  J  of  the  SE.  J,  was  approved  by  the 
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Department  on  April  27, 1888,  uuder  the  act  of  March  3, 1875  (18  Stat., 
482),  and  that  the  company,  on  December  28, 1888,  filed  a  map,  showing 
that  the  road  had  been  constructed  on  the  approved  right  of  way. 

The  question  is,  should  the  right  of  way  clause  be  inserted  in  the 
final  certificate  of  entry  and  patent  for  the  land  over  which  a  right  of 
way  has  been  acquired  by  a  railroad  company,  under  the  act  of  March 
3, 1875,  supra. 

In. the  case  of  ex  parte  Mary  G.  Arnett,  20  L.  D.,  131,  it  is  said: 

Tho  injiistico  to  the  patentee  of  placing  such  a  limitation  in  the  conveyance,  is 
apparent  when  it  is  remembered  that  the  patent  is  the  strongest  anil  best  evidence  of 
tifcle,  and  the  patentee  would  be  thereby  concluded  in  an  action  at  law  instituted 
against  him  by  the  i  ailroad  company  for  the  |K>88eS8ion  of  such  right  of  way.  The 
right  of  way  clause  should  not  then  be  inserted  in  the  applicant's  final  certificate, 
unless  it  is  necessary  to  protect  whatever  rights  the  railway  company  may  have  in 
the  laud  by  virtue  of  its  grant. 

Under  the  act  of  March  3, 1875  (supra),  such  protection  does  not  appear  to  be  neces- 
sary. Tlie  act  itself  afibnls  ample  protection  to  the  company,  if  it  has  any  rights 
which  the  courts  may  hereafter  determine  have  not  been  forfeited.  The  language  of 
section  four  of  said  act  is,  ''  and  thereafter  all  such  lands  over  which  such  right  of 
way  shall  pass,  shall  be  lUsposed  of,  subject  to  such  right  of  way."  These  lands  are 
then  disposed  of,  subject  to  such  right  of  way,  by  virtue  of  the  statute. 

This  is  not  a  direction  to  the  Land  Department  to  insert  limitations  and  restric- 
tions in  the  final  certificate  and  patent,  but  a  legislative  declaration  of  the  reserva- 
tion of  a  right  of  way  to  such  railroad  companies  as  may  have  complied  with  the 
law.  The  insertion  of  the  right  of  way  clause  would  answer  no  purpose  except  to 
embarrass  the  settler,  and  leaving  it  out  does  not  affect  the  rights  of  any  railroad 
company  under  said  act. 

In  this  regard,  the  case  at  bar  may  be  distinguisheil  from  the  recent  case  uf  the 
Pensacola  and  Louisville  H.  R.  Co.  (19  L.  D.,  386).  In  that  case,  the  granting  act  did 
not  impose  a  penalty  of  forfeiture  on  the  company  for  failure  to  perform  its  condi- 
tions, nor  did  it  direct  that  the  lands  over  which  the  right  of  way  was  granted 
should  be  disposed  of,  subject  to  such  right  of  way. 

In  the  absence  of  such  statutory  protection,  and  it  not  appearing  that  the  rights  of 
the  company  had  been  forfeited  by  legislative  enactment,  or  judicial  determination, 
it  became  the  duty  of  the  Lsind  Department  to  insert  the  right  of  way  clause  in  all 
patents  issued  for  lands  over  which  such  right  of  way  had  been  granted. 

In  the  case  of  Florida  Central  and  Peninsular  Ji.  R.  Co.  v.  Heirs  of 
Lewis  Bell,  deceased  (22  L.  D.,  451),  it  is  said: 

In  the  case  of  ex  parte  Mary  G.  Arnett  (20  L.  D.,  131),  it  was  held  that  a  claim  reserv- 
ing the  right  of  wny  should  not  be  iusertecf  in  final  certificate  of  entry  and  patent 
for  laud  over  whicli  a  right  of  way  has  been  granted  under  the  act  of  March  3, 1875, 
where  it  appears  that  there  ban  been  a  breach  of  the  conditions  imposed  by  said  act, 
but  no  re-assertion  of  ownership  by  the  government.  This  was  put  on  the  express 
ground  that  the  fourth  section  of  said  act  2)rovided,  that  ^'all  sucb  landn  over  which 
such  right  of  way  shall  pass  shall  be  disposed  of  subject  to  such  right  of  way,''  that 
therefore  the  rightf^  of  the  railroad  company  (if  it  had  any)  were  protected  by  stat- 
ute, and  the  case  of  the  Pensacola  and  Louisville  railroad  company  (supra)  was  in 
this  regard  distinguished. 

In  the  case  at  bar  there  is  no  question  of  forfeiture  for  failure  of  the  conditions 
subsequent,  and  the  public  land  lawc:  under  which  these  patents  will  issue  do  not  in 
terms  protect  the  company's  rights.  I  am,  therefore,  of  opinion  that  if  the  plaintiff 
company  has  a  grant  of  right  of  wa}*^  across  said  reservation  on  the  line  of  its  eon- 
structed  road,  and  is  not  estopped  from  asserting  that  right  by  its  own  acts,  the 
limitation  asked  for  should  be  incorporated  in  the  patents. 
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The  latter  case  is  not  to  be  understood  as  overruling  or  modifying  the 
decision  of  the  Department  in  the  Mary  G.  Arnett  case. 

In  the  case  at  bar,  the  land  being  subject  to  the  right  of  way  by  vir- 
tue of  the  act  of  Msirch  3, 1875,  comes  within  the  reason  of  the  decision 
in  the  Arnett  case,  to  wit,  that  the  act  itself  affonls  ample  protection 
to  the  company  for  its  rights. 

The  decision  of  your  office  of  July  3,  1895,  is,  tlierefore,  roversed. 


MTXING  CT^AIM— ADVERSE  C'LATM— PROTEST-APPEAT.. 

Parsons  et  al.  v.  Ellis. 

A  protest  against  a  mineral  application,  (ilod  after  the  periml  of  publication^  w^ill 
not  bo  considered  by  the  Department  on  appeal,  nnles8  it  is  shown  that  the  pro- 
tcstant  has  an  interest  in  the  ground  involved,  and  that  the  law  has  not  been 
complied  with  by  the  applicant. 

Secretary  Smith  to  the  CommiHsioner  of  the  General  Land  Office^  July 

7,18DG.  (P.J.  O.) 

It  is  shown  by  the  record  in  this  case  that  Charles  W.  Ellis  by 
W.  S.  Morse,  his  attorney  in  fact,  on  September  27,  1894,  filed  applica- 
tion for  patent  for  Pine  Mountain  lode  mining?  claim,  survey  1140,  in 
Prescott,  Arizona,  land  district.  The  first  publication  of  notice  was 
on  October  3,  and  the  last  December  5, 1894.  Tlie  sixty  days  period 
within  whicli  i>rotest  and  adverse  claim  should  be  filed  expired  Decem- 
ber 3,  1 894. 

E.  D.  Parsons  and  Anna  D.  Faulkner,  by  J.  O.  Tlerndon,  attorney  in 
fact,  filed  on  December  5,  1894,  their  protest  and  adverse  against  the 
entry  of  Pine  Mountain.  The  local  officers  *<  rejected  the  same  as  an 
adverse,  for  the  reason  that  it  was  not  filed  within  the  sixty  days  period 
of  publication  of  notice,  but  file<l  and  allowed  the  same  as  a  protest 
and  set  for  hearing  on  December  29, 1894.'' 

On  December  6, 1894,  applicant  made  application  to  purchase  and 
tendered  payment  for  the  land.  On  December  10  following,  a  certifi- 
cate of  the  clerk  of  the  district  court,  dated  December  8,  was  filed, 
wherein  it  is  stated  that  no  suit  was  pending  in  said  court  aifeciting  the 
title  to  the  Pine  Mountain,  prior  to  December  4, 1894. 

It  is  allegetl  in  the  protest  that  the  protestants  are  the  owners  and 
in  possession  of  the  Morning  Star  lode;  that  the  same  was  located  in 
1882,  and  the  law  and  mining  regulations  have  been  complied  with  in 
all  respects  by  themselves  and  their  grantors;  their  mining  improve- 
ments, consisting  of  shafts  and  tunnels  are  recited  and  valued  at 
$3,800;  "  that  the  said  Ellis  desiring  to  wrong,  defraud  and  injure  pro- 
testants, shifted  the  monuments  of  the  Pine  Mountain  lode  so  as  to 
cover  six  and  one-tenth  acres  of  the  Morning  Star  lode  and  in  so  shift- 
ing said  monuments,  he  caused  to  be  embraced  within  the  boundaries 
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of  bis  pretended  Pine  Moontain  location  "  some  of  the  improvements 
belonging  to  protestants ;  that  Ellis  knew  these  improvements  belonged 
to  protestants;  that  these  improvements  are  noted  on  the  plat  of  the 
Pine  Mountain,  but -are  designated  as  belonging  to  unknown  claimants; 
that  Morse  was  the  only  assistant  of  the  deputy  surveyor  in  making 
the  survey,  and  on  information  and  belief  charges  that  he  is  interested 
in  the  Pine  Mountain  lode;  that  he  is  the  attorney  in  fact  of  Ellis. 

A  hearing  was  had  on  the  protest,  and  as  a  result  the  local  officers 
recommended  that  Ellis'  application  to  purchase  be  rejected. 

The  applicants  appealed,  and  your  office  by  letter  of  May  17, 1895, 
reversed  their  action,  whereupon  the  protestants  prosecute  this  appeiil, 
assigning  numerous  grounds  of  error.  It  is  not  deemed  necessaiy  to 
quote  these  for  the  reason  that  there  is  but  one  material  question 
involved  in  this  controversy,  and  upon  that  the  case  may  be  determined. 

A  motion  to  dismiss  the  appeal  has  been  filed  on  the  ground  "that 
the  protestants  as  such  have  no  right  of  appeal,  occupying  the  position 
of  amicv^  ctiriaej  merely,  and  not  being  parties  in  interest." 

It  will  be  observed  that  the  allegations  of  the  protest  raise  but  a 
single  issue,  and  that  is  the  possessory  right  to  the  ground  in  contro- 
versy. This  is  a  question,  the  determination  of  which  Congress  has 
lodged  in  the  local  courts.    (Sec.  2325  and  2326  R.  S.). 

The  Department  will  consider  a  protest  against  a  mineral  entry, 
after  the  period  of  publication  has  elapsed,  where  it  is  shown  that  tlie 
protestant  has  an  interest  in  the  ground  in  controversy,  and  that  the 
law  has  not  been  complied  with  by  the  applicant.  Both  of  these 
elements  must  be  present.  In  the  case  at  bar  the  protestants  allege 
interest  in  the  ground,  but  they  do  not  charge  a  failure  on  the  part  of 
the  applicant  to  comply  with  the  reqirements  of  the  law  in  any  par- 
ticular. Hence  it  must  be  assumed  that  the  proceedings  on  the  part  of 
the  applicant  were  reguLar.  The  protestants  were  therefore  charged 
with  notice  of  the  application  for  patent,  and  to  protect  their  interests 
were  required  to  do  so  in  the  manner  provided  by  law.  (See  Bright  r. 
Elkhorn  Mining  Company,  8  L.  D.,  122;  TTopeley^f  aL  v.  McNeil  et  al.^ 
20  L.  1).,  87;  Gowdy  ct  al.  v.  Kismet  Gold  Mining  Co.,  22  L.  D.,  024). 

The  appeal  is  therefore  dismissed. 


HAT  I^nO  Al  >  «U  A  NT— AT>.TI^»^TMKNT— TK  UMIN  A  L.  T.TXK. 

NoRTnERN  Pacific  R.  B.  Co. 

Tlio  joint  resolution  of  May  31,  1870,  (Icsif^nnted  tho  city  of  Portland  as  tlio  point  of 
connection  between  the  branch  lino  as  originally  provided  for  in  the  grant  of 
July  2,  1S6-1,  and  the  extension  to  Puget  Sound  authorized  by  said  joint  resolu- 
tion^ nnd  it  therefore  follows,  that  in  the  cstabliRhment  of  a  terminal  line 
between  the  lands  granted  by  snid  joint  resolution,  and  those  of  the  prior  grant 
forfeited  by  the  act  of  Septembor  29,  1890,  said  lino  should  bo  drawn  through 
tho  city  of  Portland. 
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Secretary  Smith  to  the  CommutHioner  of  tlie  General  Land  Offiee^  July 
(W.  A.  L.)  .9,  moii,  (F.  W.  {'-.) 

With  your  oltico  letter  of  March  26,  189C,  was  transmitted  a  petition 
filed  on  behalf  of  certain  settlers  praying  for  a  change  in  the  terminal 
established  to  the  unconstructed  portion  of  the  Northern  Pacific  rail- 
road vin  the  valley  of  the  Colnmbia  River,  to  a  point  at  or  near  Port- 
laud. 

To  a  proper  understanding  of  the  question  a  brief  recitation  of  the 
legislation  and  i)reviou8  action  taken  by  tliis  Department  in  relation  to 
the  grant  is  necessary. 

Tlie  act  of  July  2,  1804  (13  Stat.,  30,1),  incorporating  the  Northern 
Pacific  11.  R.  Co.  made  a  grant  to  aid  in  the  construction  of  a  continu- 
oas  line  of  railroad — 

Beginiiiug  at  a  point  on  Lake  Superior,  in  tlio  State  of  Minnesota  or  Wisconsin, 
tbonce  westerly  by  the  moat  eligible  railroad  route,  ns  shall  bo  detenninecl  by  said 
company,  within  the  territory  of  the  United  States,  on  a  line  north  of  the  forty-fifth 
degree  of  latitude,  to  some  point  on  Pnget  Sound,  with  a  branch  via  the  valley  of  lite 
Columbia  iJirer,  to  a  jwint  at  or  near  Pwiland,  in  the  State  of  Oregon,  Uavinff  the  main 
trunk  line  at  the  most  snitable  place,  not  more  th.nn  three  hundred  miles  from  its 
western  term  inns. 

By  the  joint  resolution  of  April  10,  1869  (16  Stat.,  67),  said  cx)mpany 
was 

antbori/.ed  to  extend  it*  branch  line  from  a  point  at  or  near  Portland,  Oregon,  to 
some  suitable  point  un  Puget  Sound,  to  be  determined  by  said  company,  and  nlFO 
to  connect  the  same  with  its  main  line  west  of  the  Cascade  Mountains  in  the  Terri- 
tory of  W.nshington. 

By  the  joint  resolution  of  May  31,  1870  (16  Stat.,  378),  said  company 
was  authorized — 

To  locate  and  construct,  under  the  provisions  and  with  the  privileges,  grants,  and 
dnticA  provided  for  in  its  act  of  incorporation,  its  main  road  to  some  point  on  Puget 
Sound  via  the  valley  of  the  Columbia  River,  with  the  right  to  locate  and  construct 
its  branch  from  some  convenient  point  on  its  main  trunk  line  across  the  Cascade 
Mountains  to  Puget  Sound. 

In  the  case  of  Spaulding  v.  Northern  Pacific  11.  \i.  Oo.  (21  L.  D.,  57), 
it  was  held  that— 

At  Portland,  Oregon,  the  Northern  Pacific  has  two  grants,  the  first  for  the  line 
eastward,  nnder  the  act  of  1864,  and  the  second  northward,  uu<ler  tlie  joint  resolu- 
tion of  1870,  and.  so  far  as  the  limits  of  the  grant  east  of  8.aid  city  overlaps  the  sub- 
sequent grant,  the  latter  must  fail;  and,  as  the  road  at  such  point  eastward  is 
unconstructed,  and  the  grant  therefor  forfeited  by  the  aet  of  September  29,  1890, 
the  lands  so  released  from  said  grant,  do  not  inure  to  the  later  grant,  but  are  sub- 
ject to  disposal  nnder  the  provisions  of  said  forfeiture  act.     (Syllabus.) 

After  tliis  decision  it  became  necessary  to  establish  a  terminal  sep- 
arating the  grants  in  the  neighborhood  of  Portland,  and  the  diagram 
submitted  showed  the  location  of  the  terminal  to  be  at  a  point  selected 
on  the  line  of  general  route  to  the  north  of  the  Columbia  River,  which 
point  your  office  denominated  aa  Vancouver,  Washington. 
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The  petition  urges  that  the  point  selected  is  about  two  miles  east 
of  the  actual  location  of  Vancouver,  and  in  renorting  on  said  petition 
your  office  letter  states : 

In  submitting  this  matter,  I  have  to  say  that  the  diagram  prepared  by  this  office 
nearly  twenty-six  years  ago,  to  show  the  limitfl  of  the  withdrawal  which  took  effect 
npon  the  filing  by  the  railroad  company  of  the  map  of  the  general  route  of  its  road 
from  Pngct  Sonnd,  by  way  of  the  valley  of  the  Columbia  Kiver,  to  the  month  of 
the  Walla  Walla  River,  was  prepared  from  said  map,  nnd  the  line  of  the  road  on 
the  diagram  corresponds  with  that  on  the  map  of  location  as  ne«irly  as  it  is  possible 
to  make  it,  the  roughness  and  crndity  of  said  map  bring  considered. 

Tlie  claim  that  Vancouver  is  two  miles  west  of  the  place  iixed  on  the  diagram,  if 
true,  is  not  material,  the  spot  on  the  lino  of  the  road  fixed  as  the  most  westerly 
point  nearest  to  Portland  being  taken  jus  the  end  of  the  location  under  the  act  of 
IS&l,  and  the  diagram  showing  Vancouver  at  that  point  it  was  so  state<l  in  the 
letters  treating  of  the  matter.  It  was  t-ho  most  westerly  point  on  the  line  of  the 
located  road  nearest  Portland  that  was  sought  and  fixed  upon,  and  it  matters  not 
whether  this  point  is  at  Vancouver  or  elsewhere.  The  line  of  the  road  where  it 
touches  Vancouver  according  to  the  copy  of  the  township  filed  and  marked  exhibit 
B,  is  not  such  point.  The  location  map  of  the  company  and  the  map  of  the  State 
prepared  by  this  oflice  both  show  Vancouver  east  of  its  actual  location,  but  as 
before  stated,  this  is  not  material. 

An  examinntion  of  the  map  of  location  shows  that  line  of  the  road  as  a  continued 
line  along  1]:o  north  bank  of  the  Columbia,  with  a  spur  to  Portland,  from  a  point 
near  Vnnroiivor  and  east  thereof,  which  as  before  Htat<^d  is  practically  the  same  as 
fixed  in  the  preparation  of  the  diagram  of  the  grant. 

No  reference  is  made  to  the  spur  to  Portland  cither  on  the  map  itself  or  tlie  letter 
transmitting  it  to  this  oflice,  nor  has  mention  of  it  bocn  made  until  now,  in  any 
manner.  It  is  not  shown  on  the  withdrawal  diagram,  and  no  attention  was  paid  to 
it  in  the  construction  of  said  diagram.  No  withdrawal  on  account  of  it  was  over 
made,  although  the  first  withdrawal  on  aocrmnt  of  this  portion  of  the  road  was  of 
twenty  miles  only  and  did  not  cover  all  hinds  within  twenty  miles  of  the  spur. 

To  sum  up  the  facts  in  relation  to  this  matter,  the  lino  of  the  road  was  laid  down 
on  the  diagram  of  withdrawal  as  nearly  as  possible  in  conformity  with  that  shown 
on  thd  map  of  location,  this  diagram  has  governed  the  action  of  this  oflice  in  the 
administration  of  the  company's  grant  for  nearly  twenty-six  years,  and  ever  since 
the  earliest  action  aflecting  fsaid  grant  was  taken ;  the  point  fixed  for  the  western 
terminal  of  the  forfeiture  is  the  most  westerly  point  on  the  located  lino  of  the  road, 
nearest  Portland,  Oregon,  for  which  any  withdrawal  was  mmle,  and  said  terminal 
as  shown  is  as  nearly  correct  as  it  is  possible  to  get  it. 

From  the  previous  recitation  it  is  ai^pjirent  that  Congress  first  pro- 
vided for  a  main  line  to  Puget  Sound  with  a  branch  via  the  vjilley  of 
the  Columl)ia  River,  to  a  i)oint  at  or  near  Portland. 

Under  the  resolution  of  1869,  said  company  was  authorized  to  extend 
its  branch  line  from  a  point  at  or  near  Portland  to  Puget  Sound,  but 
without  a  land  grant. 

The  joint  resolution  of  1870,  changed  the  branch  to  main  line,  the 
company  being  authorized  "to  locate  ....  its  main  road  to  some 
point  on  Puget  Sound  via  the  valley  of  the  Columbia  River,"  etc. 

This  same  resolution  provides — 

And  that  twenty-five  miles  of  said  main  line  between  its  western  tcrminnsandthe 
city  of  Portland,  in  the  State  of  Oregon,  shall  be  completed  by  .lannary  1.  1872,  and 
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forty  miles  of  the  remaining  portion  thereof  each  year  thereafter  nntil  the  whole 
shall  bo  completed  between  said  points. 

In  reterriug  to  this  resolution,  the  sapreme  court  in  the  case  of 
United  States  r.  Northern  Pacific R.  R.  Go.  (152  U.  8.,  294),  said: 

Undonbtedly,  this  resolation  pravo  anthority  to  locate  and  construct  a  main  road 
via  tho  Colnmbia  River  Valley  to  Paget  Sound.  A  road  so  located  and  constructed 
would,  or  might,  have  passed  tho  city  of  Portland.  But  if,  as  tho  company  now 
insists,  the  act  of  1864  gavo  amplo  anthority  to  locate  and  construct  a  road  extend- 
ing from  Lake  Superior  to  Paget  Sonnd,  along  tho  valley  of  the  Columbia  River,  and 
hy  ike  waff  of  Portland  or  its  ricinittfy  the  resolation  of  1870  was  entirely  unnecessary 
in  so  far  as  it  gave  authority  to  the  company  to  locate  and  construct  its  roa<l  through 
tho  Colnmbia  River  Valley  to  some  point  on  Paget  Sound.  We  cannot  agree  that 
this  resolution  is  to  be  Keld,  in  this  respect,  as  simply  a  recognition  by  Congress  of 
an  existing  right,  in  tho  company,  to  locate  and  construct  a  road  from  Portland  to 
Poget  Sound,  with  the  right  to  obtain  lands,  in  aid  thereof,  as  provided  in  the  act 
of  1864.  On  the  contrary,  it  should  be  regarded  as  giving  a  subsidy  of  lands  in  aid 
of  the  construction  of  a  nao  road,  not  before  contemplated,  that  would  directly  con- 
nect Portland  and  its  vicinity  with  Pugot  Sound. 

This  would  seem  to  make  it  clear  that  the  point  of  connection  between 
the  branch  line  orijginally  provided  for,  which  was  to  end  at  a  point 
"at  or  near  Portland,"  and  the  extension  to  Puget  Sonnd,  which  under 
the  resolution  of  1870  became  a  continuous  line  was,  by  the  joint  reso- 
lution of  1870,  made  at  Portland,  Oregon,  instead  of  "at  or  near  Port- 
land/' The  map  filed  in  1870  shows  a  continuous  line  to  the  north  of 
the  Columbia  River  with  a  line  dropped  from  a  point  nearly  due  north 
of  Portland  to  Portland,  a  distance  of  about  seven  miles. 

In  the  building  of  the  road  from  tho  western  terminus  at  Tae^ma 
the  company  built  directly  to  the  city  of  Portland. 

It  will  thus  be  seen  that  the  resolution  of  1870  desiprnated  the  city  ot 
Portland,  the  company's  map  of  location  made  connection  with  that 
city  and  in  the  building  of  the  road  southward  from  Tacoina,  the  com- 
pany built  direct  to  Portland,  so  that  had  the  company  i)roceeded  with 
the  construction  under  its  charter  it  would  necessarily  have  been 
obliged  to  build  eastward  from  Portland. 

In  this  connection  I  have  to  call  Jittention  to  the  fact  that  in  con- 
sidering the  question  of  the  conflict  between  the  grant  made  by  the  act 
of  1864  for  the  Northern  Pacific  R.  R.  Company,  and  the  Oregon  and 
California  R.  R.  Co.,  under  the  act  of  July  25,  1800  (14  Stat,  239), 
Portland  was  accepted  as  the  western  terminus  of  the  branch  line  of 
the  Northern  Pacific  railroad  provided  for  under  the  act  of  1804,  at 
which  point  the  terminal  was  drawn.  Upon  the  basis  of  this  terminal 
suit  has  been  begun  against  the  Oregon  and  California  railroad  com- 
pany, in  which  judgment  below  has  been  given  against  the  company. 

For  the  reasons  given  I  am  of  opinion  that  the  terminal  to  the  por- 
tion of  the  line  via  the  valley  of  the  Columbia  River  should  be  drawn 
through  Portland,  Oregon,  thus  forming  a  continuation  of  the  terminal 
heretofore  established  at  that  point. 

Under  date  of  May  20,  1890,  you  transmitted  the  papers  relative  to 
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a  demand  made  upon  the  Northern  Pacific  railroad  company  for  the 
reconveyance  of  certsiin  lands  erroneously  patented  to  the  east  of  the 
terminal  heretofore  established  by  your  office,  from  which  it  appears 
that  the  resident  counsel  for  the  comi)any,  Messrs.  Britton  and  Gray, 
have  refused  to  accede  to  the  demand. 

These  papers  are  returned  to  the  end  that  the  demand  may  l>e 
amended  to  agree  with  the  change  in  the  terminal  herein  directed  to 
be  made. 


TOW'NSrrE  SETTLK^rKNT— C'ONTT.TCTIXCi  SKTTI^EMENT  RIOIITft. 

West  IIbno  City  et  al.  r.  Snowden. 

The  nmoiint  of  land  reserved  by  a  townsite  settlement  may  bo  properly  limited  to 
the  legnl  snbdiviKiou  on  which  actual  settlement  is  made,  where  the  townsit« 
claim  is  for  the  purpose  of  securinfr  an  entry  of  lands  additional  to  a  prior  town- 
site  settlement. 

As  between  parties  claiming  priority  of  settlement,  preference  must  be  given  to  the 
one  who  first  performs  some  act  on  the  land  indicative  of  an  intent  to  appropri- 
ate the  same. 

Secretary  Smith  to  the  CommiHsioner  of  the  General  Land  Office^  July 

9,  1896.  (C.  J.  W.) 

The  land  in  dispute  is  a  part  of  the  Cheyenne  and  Arapahoe  country, 
which  was  opened  to  settlement  April  19,  1802,  at  12  o'clock  M.  A 
narrow  strip  of  land  known  as  lot  5,  section  28,  T.  13  N.,  R.  7  W.,  esti- 
mated to  be  one  hundred  and  fifty-tive  feet  in  width  lies  between  the 
line  of  old  Oklahoma  and  the  quarter- section  in  dispute.  This  strip  had 
to  be  crossed  by  those  who  made  the  race  on  the  day  of  opening.  On 
April  19,  1892,  Persie  Snowden  and  Rose  Gocnawein,  with  a  view  to 
homestead  entry,  and  several  hundred  people  with  a  view  to  settlement 
for  townsite  purposes,  at  the  signal  given  started  into  the  race  from  the 
outer  border  of  this  strip  and  ran  towards  the  quarter- section  in  dis. 
pute.  On  the  same  day  at  2.45  P.  M.,  Persie  Snowden  filed  her  appli- 
cation at  the  Oklahoma  City  land  office,  and  made  homestead  entry  No. 
3489,  for  the  NE.  J  of  Sec.  29,  T.  13  N.,  R.  7  W.  On  April  20, 1892,  Rose 
Goeiiawein  visited  the  land  office  to  file  her  homestead  application  for 
the  same  land,  but  on  finding  Miss  Snowden's  application  of  record  she 
filed  her  affidavit  of  contest  against  said  entry,  alleging  settlement  on 
the  land  prior  to  Snowden  or  any  other  person.  On  May  14, 1892,  John 
Fox,  probate  judge  of  Canadian  county,  Oklahoma  Territory,  applied 
to  enter  said  qnarter- section,  together  with  lot  5,  Sec.  28  (the  narrow 
strip  before  described),  for  townsite  purposes,  which  application  was 
rejected  for  conflict  with  Snowden's  entry.  Ry  letter  "G"  of  March 
15, 1893,  your  office  directed  tliat  a  hearing  be  had  to  determine  the 
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priority  between  Persie  Snowden  and  the  townsite  claimants.  On  May 
15, 1893,  such  hearing  was  had,  and  as  no  hearing  had  been  given  as 
between  Snowden  and  Goenawein,  Koso  Goenawein  wa^s  made  a  party 
and  allowed  to  intervene  with  her  chiiiii  to  prior  settlement.  On  the 
close  of  the  evidence  introduced  by  the  townsite  claimants,  Goenawein 
and  Snowden  joined  in  a  demurrer  to  the  suflBcicncy  of  the  evidence  so 
introduced,  which  was  sustained  by  the  local  officers.  From  tliis  decision 
the  townsite  claimants  appealed  to  your  office,  and  on  January  2, 1804, 
your  office  reversed  the  local  office,  and  remanded  the  case  for  further 
hearing. 

Notice  was  duly  given  and  on  May  17,  1804,  furtlier  hearing  was 
had  at  which  all  tlie  parties  appeared,  and  submitted  testimony.  The 
hearing,  after  a  number  of  continuances,  was  closed  on  Sci)tomber  20, 
1804.  On  July  8,  1805,  the  local  officers  rendered  their  decision,  in 
which  they  found  that  Rose  Goenawein  had  sustained  her  claim  of  j^rior 
settlement,  and  recommended  the  cancellation  of  Snowden's  entry  and 
the  dismissal  of  the  townsite  application.  From  this  decision  the 
townsite  applicants  and  Snowden  appealed,  .and  on  December  21, 1805, 
your  office  passed  upon  the  case  and  again  reversed  the  local  office, 
rejecting  the  application  of  Goenawein,  allowing  that  of  the  townsite 
claimants  as  to  the  W.  \  of  the  NE.  J,  cancelling  the  a])p]ication  of 
Snowden  as  to  the  W.  J  and  holding  it  intjvct  as  to  the  E.  i  of  tlie  NE.  J. 
From  this  decision  the  townsite  clannant8,and  Goenawein  and  Snowden 
have  all  ax)pealed.  The  appeal  of  the  townsite  claimants  specifies 
three  grounds  of  error : 

1.  That  it  was  error  to  award  tlie  east  half  of  the  NK.  \  to  Persic  Snowden,  when 
8ho  inado  her  affidavit  in  support  of  her  application  before  the  land  wns  opened  to 
entry  which  invalidatecl  her  application  and  entry. 

2.  EiTor  not  to  award  the  entire  qnartor-soction  to  the  West  Reno  City  townKito 
as  neither  Snowden  or  Goenawein  were  entitled  to  any  right  thereto. 

3.  Error  in  not  awarding  the  entire  qnarter-section  to  West  Reno  townsift^,  wlien 
it  was  all  claimed  by  original  settlement  or  staking  of  lots. 

It  will  relieve  the  case  of  some  confusion  to  consider  and  disi)ose  of 
this  appeal  first. 

The  first  ground,  if  supported  by  the  proof,  would  bo  fatal  to  the 
entry.  The  rule  is  recognized,  that  an  affidavit  which  is  tlic  basis  of  jin 
application  to  enter,  made  before  tlie  land  is  subject  to  entry,  is  invalid. 
The  facts  as  disclosed  by  the  record  render  this  rule  inapplicable  in  this 
case.  The  affidavit  in  question  appears  to  have  been  sworn  to  before 
William  J.  Grant,  U.  S.  Commissioner,  second  district,  Oklahoma,  on 
the  18tli  day  of  April,  1892,  but  the  name  of  Grant  is  stricken  out,  and 
qualification  finally  made  before  J.  0.  Delaney,  receiver.  There  was  no 
change  of  the  date  made  on  this  paper,  but  the  date  of  the  other  papers 
ma^le  before  this  officer  as  well  as  the  i)arol  testimony  on  that  subject 
makes  it  clearly  appear  that  this  affidavit  was  in  fact  made  and  filed  on 
the  10th  day  of  April,  1802,  the  evening  of  the  day  of  opening,  thereby 
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depriving  this  objection  of  its  force.    The  failare  to  change  the  date 
seems  to  have  been  a  mere  clerical  error  or  oversight. 

The  remaining  exceptions  of  the  townsite  claimant's  may  l>e  con- 
sidered together.  They  assert  an  absence  of  right  on  the  pjirt  of  either 
Goenawein  or  Snowden  to  any  part  of  the  land  in  dispute,  and  the 
existence  of  a  prior  and  superior  right  to  the  entire  quarter-section 
upon  the  part  of  the  townsite  chiimants.  It  is  insiste<l  that  some  of 
the  townsite  claimants  reached  some  part  of  the  quarter-section  and 
planted  stakes  before  either  of  the  homestead  (claimants,  and  that  the 
prior  occupancy  of  any  one  of  them  inured  to  the  benefit  of  all^  as 
against  the  homestead  claimants.  By  way  of  Rupi>orting  this  conten- 
tion it  is  insisted  that  under  sections  2,787  and  23S8  and  23S9,  llevised 
Statutes  TJ.  S.,  no  stated  number  of  inhabitants  is  necessary  to  enable 
them  to  make  an  entry  for  a  townsite,  when  the  number  is  less  than 
one  hundred,  and  that  the  Department  is  without  jurisdiction  or  author- 
ity to  limit  the  amount  of  land  to  be  entered  for  such  purpose  to  the 
legal  subdivision  upon  which  nctual  settlement  is  made.  Under  the 
facts  of  this  case  this  reasoning  is  without  force  or  applicability,  this 
attempted  entry  in  fact  being  an  addition  to  a  townsite  alremly  settled 
upon  on  an  adjacent  subdivision.  The  staking  of  lots  for  townsite  pur- 
poses was  confined  on  the  day  of  oi)ening  to  the  west  half  of  the 
NE.  J,  and  it  is  not  believed  that  your  office  oxceedo<l  its  authority  in 
recognizing  the  settlement  rights  of  a  homesteader  upon  the  cast  half 
of  said  NE.  J,  especially  when  the  evidence  shows  that  the  land  awarded 
meets  all  the  requirements  of  the  townsite  claimants  for  business  jiur- 
poses.  Under  the  facts  as  disclosed  by  fhe  record  the  townsite  claim- 
ants seem  to  have  been  awarded  all  the  rights  they  are  entitled  to. 

The  a])peal8  of  Goenawein  and  Snowden  remain  to  be  considered. 
Each  of  these  parties  insists  that  it  was  error  to  award  any  part  of 
said  NE.  ^  to  the  townsite  claimants,  and  each  lays  claim  to  the  quar- 
ter-section by  reason  of  being  the  prior  settler  thereon,  on  the  day  of 
opening.  While  (toenawein  undertakes  to  present  fifty-three  specified 
exceptions  to  your  office  decision,  it  is  not  believed  that  either  her 
rights  or  a  full  consideration  of  the  vital  questions  connected  with  the 
case,  require  any  detiiiled  statement  of  these  exceptions,  or  their  sepa- 
rate consideration.  The  errors  alleged  to  have  been  committed  refer 
to  errors  of  law  and  of  fact.  The  one  class  has  led  to  a  careful  consid- 
eration of  the  record,  and  the  other  to  the  examination  of  such  ques- 
tions of  law  as  seemed  to  be  material. 

On  the  line  of  fjicts,  your  office  found,  among  other  things,  as  follows: 

Miss  GoeDawoin  has  possesHion  of  from  three  to  five  acres  of  the  east  half  of  said 
land.  She  erected  a  dwclUog  Iionse  and  made  other  valnahle  improvement*  thereon. 
There  is  tos^timony  tendin<r  to  sliow  that  slie  did  not  reside  on  the  land  hut  resided 
with  her  father  on  his  homestead  near  Reno  City,  and  in  the  town  of  Kl  Reno.  She 
and  her  father  and  mother  and  ono  or  two  of  lu>r  sisters  testifie<l  that  she  had  resided 
on  said  land  since  April  30,  1892.  The  records  of  this  office  show  that  Roso  Cioena- 
wein,  in  the  case  of  (toenaw^ein  r.  Mc(-omh  rt  ah  was  an  applicant  for  lot  15,  hlock 
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94  (T.  S.  co|>ybook  22,  -371),  £1  Reno.  Sko  was  also  au  appliciut  iu  the  caso  uf 
Goeuaweiu  and  Roff  v,  liaddon  for  lot  11,  block  104  (T.  8.  copybook  22,-31),  El 
Reno.  In  each  of  these  cases  sho  testitied  that  she  had  roHided  on  tho  lots  and  was 
an  actual  occupant  of  them  from  somotimu  in  March,  1892,  to  May  23,  1892,  the  time 
of  the  entry  of  tho  townsite  of  £1  Reno.  The  testimony  of  Snowdcn  and  witnesses 
tends  to  show  that  Miss  Goenawein  was  only  at  said  house  on  said  laud,  once  or 
twice  a  week,  and  only  remained  thereon  over  night  about  twice  per  zionth.  In 
Langford  v.  Butler  (20  L.  D.,  76, — syllabus),  it  is  stated  that, — **  residence  cuhuot  be 
maintained  by  occasional  visits  to  the  land,  while  the  actual  home  is  elsewhere.'' 

It  further  appears  that  the  house  she  erected  on  tho  land  was  a  frame  building, 
weather-boarded,  Uoor  laid,  but  said  house  was  not  plastered  nor  sheeted  inside,  and 
was  open  from  floor  to  roof.  Those  who  kept  company  with  Miss  Goenawein  gener- 
ally found  her  at  her  father's  house  and  on  returning  would  leave  her  there.  I  am 
inclined  to  think  that  she  did  not  maintain  such  a  residence  on  said  land  as  the  law 
requires  of  a  person  entitled  to  a  homestead,  and  I  so  find.  I  also  find  that  l^ersie 
Snowden  made  a  settlement  on  said  land  before  Goenawein  settled  thereon. 

This  part  of  your  Huding  is  the  subject  of  severiil  of  the  excoptious 
filed.  In  so  far  as  it  purports  to  be  the  substance  of  facts  shown  by 
the  testimony  and  record,  it  seems  to  be  fairly  8ui)i)orted.  This  addi- 
tional state  of  facts  is  further  gathered  from  the  record:  Goenawein 
made  the  race  across  the  one  hundred  and  fifty-flve  foot  strip  on  horse- 
back while  Snowden  made  it  on  foot.  Goenawein  reached  the  line  of 
the  quarter-section  first,  throwing  an  iron  stake  upon  the  land  with  a 
flag  attached  as  she  entered  upon  it,  and  while  her  horse  was  in  full 
career.  Her  horse  carried  her  about  four  hundred  feet  further  before  she 
stopped  and  dismounted.  Iler  father  rode  in  the  race  with  her  and  after 
she  8topi)ed  and  dismounted,  she  retiuested  her  father  to  bring  her  the 
stake  from  the  place  where  she  had  thrown  it,  which  he  proceeded  to 
doy  and  in  a  few  moments  afterwards  she  stuck  it  into  the  ground  near 
where  she  dismounted.  It  was  the  opinion  of  many  of  the  witnesses  that 
many  of  those  w^ho  ran  afoot  reached  the  limit  of  the  one  hundred  and 
fifty-five  foot  strij)  about  as  soon  as  those  on  horseback  or  on  wheels. 
There  can  be  no  doubt,  however,  from  the  evidence  that  Miss  Goena- 
wein rode  a  very  fleet  pony,  and  that  she  crossed  this  strip  and  threw 
her  stake  ui)on  the  ground  in  advance  of  Miss  Snowden.  Miss  Snow- 
den ran  rapidly  across  the  strii)  on  to  the  laud,  stopping  a  few  yards 
from  the  line,  carrying  a  stake  and  hatchet,  where  she  stuck  the  stake 
and  at  once  commenced  digging.  It  is  apparent  that  she  was  thus 
engaged  before  Goenawein  stuck  her  stake  at  the  point  where  she  dis- 
mounted. Leaving  the  question  of  whether  or  not  Goenawein  main- 
tained her  residence  on  the  land  after  settlement  as  required  by  law  in 
abeyance,  for  the  present,  the  question  as  to  which  one  of  them  i)er- 
formed  the  first  acts  of  settlement  on  the  land  will  be  considered  as  a 
further  test  of  their  respective  claims. 

It  seems  to  be  insisted  that  the  mere  act  of  running  to  and  upon  the 
land  is  an  act  of  settlement,  and  especially  that  the  throwing  of  a 
stake  upon  the  land,  as  in  this  instance,  constitutes  an  act  of  settle- 
ment iu  the  meaning  of  the  law.    It  has  been  held  in  a  number  of 
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cases,  that  ouo  who  goes  iipou  public  laud  with  the  iutentiou  of  mak- 
ing it  his  home,  aud  does  some  act  in  execution  of  that  iuteutiou, 
which  is  sufficient  to  give  notice  to  the  public  generally  of  his  inten- 
tion to  appropriate  the  laud  is  a  settler  in  the  meaning  of  the  law,  if 
such  initiative  act  is  followed  up  aud  maintained.  It  may  be  said  at 
once  that  the  mere  going  upon  the  land,  whatever  may  be  the  puriwse, 
is  not  an  act  of  settlement  which  charges  others  with  notice  of  the  intent 
or  x>urpose  and  as  such  appropriates  the  laud.  This  being  true,  the 
mere  reiiching  the  land  first  by  Goenawein  would  uot  in  itself  confer 
any  superior  right  upon  her.  It  is  insisted,  however,  that  the  throw- 
ing of  her  st^ke  upon  the  laud  as  her  horse  ran  over  it,  was  an  act  of 
settlement  sufficient  to  segregate  the  land.  A  small  stake  with  a  Hag 
or  inscrix)tiou  ux)ou  it  set  in  the  soil,  high  enough  above  the  surface  to 
attract  attention  will  be  deemed  an  act  of  settlement,  but  it  has  in  no 
instance  been  held  that  such  a  stake  lying  upon  the  ground  would  be 
notice  to  the  public.  In  this  case  the  stake  thrown  upon  the  ground 
was  not  i)ermitted  to  remain  there,  whatever  its  position  was,  but  at 
Miss  Goenaweiu's  request  was  removed  by  her  father  and  carried  to 
the  point  where  she  dismounted  from  her  horse  aud  there  set  ux>.  The 
effect  of  the  act  of  throwing  the  stake  need  uot  be  further  considered 
as  a  means  of  notice  to  the  public,  since  it  lacks  the  necessary  element 
of  i)ernuinency.  This  meaus  of  notice  was  at  ouce  abandoned,  and  the 
stake  removed.  The  setting  of  the  stake  by  Miss  Goenawein  at  the 
point  where  she  dismounted  from  her  horse  was  the  first  act  of  settle- 
ment which  could  estop  Snowden  and  others  from  settling  upon  the 
land.  Snowden  having  performed  a  similar  act  of  settlement  upon 
the  land  earlier  in  point  of  time  must  he  regarded  as  the  prior  settler, 
and  Goenawein  can  take  no  benefit  from  this  final  setting  up  of  her 
stake. 

A  different  question  might  arise,  if  Snowden  had  observed  the  throw- 
ing of  this  stake,  and  thus  had  actual  notice  of  Goenawein^s  intention 
to  claim  this  particular  tract;  but  she  is*  not  shown  to  have  had  any 
knowledge  of  what  Goenawein  was  doing  or  intending,  and  the  mere 
racing  over  the  land  was  not  significant,  as  it  was  but  the  border  of  a 
vast  tract  of  the  Cheyenne  and  Arapahoe  country,  that  day  oi)eued  to 
settlement;  thus  there  was  no  presum])tiou  that  those  starting  into 
the  race  there  intended  stopping  on  this  tract. 

The  jmrpose  of  Miss  Snowden's  appeal  is  to  insist  ui)on  her  right  to 
the  whole  of  the  NE.  J,  as  the  prior  settler  ui)on  it.  It  is  not  neces- 
sary to  consider  her  aijpeal  further  than  to  say  that  sufficient  grounds 
have  not  been  found  to  authorize  the  dispossession  of  the  townsite 
claimants  on  the  west  half  of  the  quarter- section.  In  the  light  of  the 
whole  record,  the  rights  of  the  parties  seem  to  have  been  fairly  adjudged 
by  your  office,  and  your  office  decision  is  accordingly  affirmed. 
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liAILROAl>  GR^VNT— PLAN  OF  .U>JUSTMENT. 

Iowa  Railroad  Land  Co. 

The  grant  to  the  State  of  Iowa  by  the  acts  of  May  15,  1856,  and  Juno  2,  1864,  is  a 
grant  in  place,  the  extent  of  which  is  determined  by  the  locution  under  the 
original  grant,  and  the  amount  of  lands  earned  thereunder  ascertained  by  the 
line  of  road  constructed  west  of  Cedar  Rapids,  with  the  additional  right  under 
the  act  of  1861,  to  satisfy  deficiencies  within  the  grant  in  place  by  resorting  to 
even  numbered  sections  within  the  six  mile  limits,  and  both  even  and  odd  within 
the  tifteen  mile  limits,  and  if  there  is  still  a  deficiency  to  resort  to  the  even  and 
odd  sections  along  the  modified  line  within  twenty  miles  thereof. 

Secretary  Smith  to  the  CoinmiHsiomer  of  the  General  Land  Office^  July 
(W.  A.  L.)  9,  1896.  (F.  W.  C.) 

I  have  considered  the  matter  of  the  adjustmeut  of  the  grant  made 
by  the  acts  of  May  15, 185G  (11  Stats.,  9),  and  June  2,  18G4  (13  Slats., 
1)5),  to  the  State  of  Iowa  to  aid  in  the  construction  of  a  railroad 

from  Lyons  City  to  a  point  of  intersection  with  he  main  line  of  the  Iowa  Central 
Air  Line  Railroad,  near  Maquoketu,  thence  on  said  main  line,  running  as  near  as 
practicable  to  the  forty-second  xiarallel  across  the  State,  to  the  Missouri  Kiver. 

By  the  act  of  185G  a  grant  was  made  to  the  State  of  '*  every  alternate 
section  of  land  designated  by  odd  numbers  for  six  sections  in  width  on 
each  side"  of  the  road,  with  provision  for  the  selection  of  other  lands 
from  the  odd  numbered  sections  within  fifteen  miles  of  the  line  of  the 
road,  in  lieu  of  those  lost  in  place. 

This  grant  was,  by  the  State,  conferred  upon  the  Iowa  Central  Air 
Line  liailroad  Company,  which  corai)any  surveyed  the  line  shown  upon 
the  map  filed  October  31,  185C,  as  the  definite  location  of  the  road, 
which  location  was  duly  accepted,  the  limits  of  the  grant  adjusted 
thereto,  and  withdrawal  made  of  the  odd  numbered  sections  within 
such  limits.  This  company  failed  to  construct  any  part  of  the  road, 
and  the  State  resumed  the  grant  in  1860  and  conferred  the  same  ux>on 
the  Cedar  Bapids  and  Missouri  Kiver  Kail  road  Company. 

Prior  to  this  time,  however,  a  road  hud  been  built  by  the  Chicago, 
Iowa  and  Nebraska  liailroad  Company  (not  a  land  grant  road),  from  a 
i)oint  on  the  Mississippi  Kiver  within  about  three  miles  from  Lyons 
City  to  Cedar  Kapids,  and  i)ractically  upon  the  location  theretofore 
made  between  said  points  by  the  Iowa  Central  Air  Lino  Company. 

The  Cedar  Kajnds  Company  was,  therefore,  on  its  own  request, 
released  from  the  building  of  a  railroad  east  of  Cedar  Kapids.  This 
company  began  the  construction  of  the  road  at  Cedar  Kapids,  upon 
the  original  location,  and  prior  to  the  year  1864  had  completed  about 
one  hundred  miles,  or,  as  ai)pears  from  your  letter,  to  Nevada. 

By  the  fourth  section  of  the  act  of  June  2,  1864  [suirra)^  it  is  pro- 
vided : 

That  the  Cedar  Rapids  and  Missouri  River  Railroad  Company,  a  corporation  estab- 
liflhed  under  the  laws  of  the  State  of  Iowa,  and  to  which  the  said  state  granted  a 
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portion  of  tbo  laud  meutioucd  in  the  title  to  this  act,  may  modify  or  change  the 
location  of  tlio  uncompleted  portion  of  its  line,  as  shown  by  the  map  thereof  now 
on  file  in  the  general  laud  office  of  the  United  States,  bo  a»  to  secure  a  better  and 
more  exi)editiou8  lino  to  the  Missouri  River,  and  to  a  connection  with  the  Iowa 
branch  of  tbo  Union  Pacific  Railroad;  and  for  the  parjMise  of  facilitating  the  more 
immediate  construction  of  a  line  of  railroads  across  the  State  of  Iowa,  to  connect 
with  the  Iowa  branch  of  the  Union  Pacific  Railroad  Company,  aforesaid,  the  said 
Cedar  Kapids  and  Missouri  River  Railroad  Company  is  hereby  authorized  to  connect 
its  line  by  a  branch  with  the  lino  of  the  Mississippi  and  Missouri  Railroad  Company; 
and  the  said  Cedar  Rapids  and  Missouri  River  Railroad  Company  shall  bo  entitled 
for  such  modified  line  to  the  same  lands  and  to  the  same  amount  of  lands  per  mile, 
and  for  such  connecting  branch  the  same  amount  of  land  per  mile,  as  originally 
granted  to  aid  in  the  construction  of  its  main  line,  subject  to  the  conditions  and 
forfeitures  mentioned  in  the  original  grant,  and,  for  the  said  purpose,  right  of  way 
through  the  public  lands  of  the  United  States  is  hereby  granted  to  said  company. 
And  it  is  further  provided,  That  whenever  said  modified  main  line  shall  have  been 
established  or  such  connecting  line  located,  the  said  Cedar  Rapids  and  Missouri 
River  Railroad  Company  shall  file  in  the  general  land-office  of  the  United  States  a 
map  definitely  showing  such  modified  lino  and  such  connecting  branch  aforesaid ; 
and  the  Secretary  of  the  Interior  shall  reserve  and  cause  to  bo  certified  and  conveye<l 
to  said  company,  from  time  to  time,  as  the  work  progresses  on  the  main  line,  out  of 
any  public  lands  now  belonging  to  the  United  States,  not  sold,  reserved,  or  otherwise 
disposed  of,  or  to  which  a  pre-emption  right  or  right  of  homestead  settlement  has 
not  attached,  and  on  which  a  bona  tide  settlement  and  imi>rovenient  has  not  been 
made  under  color  of  title  derived  from  the  United  States  or  from  the  State  of  Iowa, 
within  fifteen  miles  of  the  original  main  line,  an  amount  of  land  equal  to  that  origi- 
nally authorized  to  be  granted  to  aid  in  the  construction  of  the  said  road  by  the  act 
to  which  this  is  an  ivmendment.  And  if  the  amount  of  lands  i^er  mile  granted,  or 
intended  to  be  grauted,  by  the  original  act  to  aid  in  the  construction  of  said  railroad 
shall  not  bo  found  within  the  limits  of  the  fifteen  miles  therein  prescribed,  theu 
such  selections  may  be  made  along  said  modified  line  and  connecting  branch  within 
twenty  miles  iherGo^i  Provided,  hoioerei',  That  such  new  located  or  modified  line  shall 
pass  through  or  near  Boonsboro',  in  Boon  County,  and  intersect  the  Boyer  River  not 
further  south  than  a  point  at  or  near  Dennison,  in  Crawford  County :  And  provided, 
further.  That  in  case  the  main  line  shall  be  so  changed  or  modified  as  not  to  reach 
the  Missouri  River  at  or  near  the  forty-second  parallel  north  latitude,  it  shsiU  be  the 
duty  of  said  company,  within  a  reasonable  time  after  the  completion  of  its  road  to 
the  Missouri  River,  to  constract  a  branch  road  to  some  point  in  Monona  County,  in 
or  at  Onawa  City;  and  to  aid  in  the  construction  of  such  branch  the  same  amount 
of  lands  piT  mile  are  hereby  grauted  as  for  the  main  line,  and  the  same  shall  be 
reserved  and  certified  in  the  same  manner;  said  lands  to  be  selected  from  any  of  tho 
unappropriated  lands  as  hereinbefore  described  within  twenty  miles  of  said  main 
line  and  branch;  and  said  company  shall  iile  with  the  Secretary  of  the  Interior  a 
map  of  the  location  of  the  said  branch :  And  provided,  furUuT,  That  the  lands  hereby 
granted  to  aid  in  the  construction  of  the  connecting  branch  aforesaid  shall  not  vest 
in  said  company  nor  bo  encumbered  or  disposed  of  except  in  the  following  manner: 
When  the  governor  of  tho  State  of  Iowa  shall  certify  to  the  Secretary  of  the  Interior 
that  said  company  has  completed  in  good  running  order  a  section  of  twenty  consec- 
utive miles  of  the  main  line  of  said  road  west  of  Nevada,  then  the  secretary  shall 
convey  to  said  company  one  third,  and  no  more,  of  the  lands  granted  for  said  con- 
necting branch.  And  when  said  company  shall  comideto  an  additional  section  of 
twenty  consecutive  miles,  and  furnish  the  Secretary  of  the  Interior  with  proof  as 
aforesaid,  then  the  said  secretary  may  convey  to  the  said  company  another  third  of 
the  lands  granted  for  said  connecting  branch ;  and  when  said  company  shall  complete 
an  additioAal  sectio;}  pf  twenty  miles,  making  in  all  sixty  miles  west  of  Nevada,  the 
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aecretary,  upon  proof  furnisbed  as  aforesaid^  may  convey  to  the  said  company  the 
remainder  of  said  lands  to  aiil  in  the  coDstntctiun  of  said  connecting  branch :  Pro- 
tided,  h(neerer,  That  no  lands  shall  bo  convoyed  to  said  company  on  account  of  said 
connecting  branch  roail  until  tho  governor  of  the  State  of  Iowa  shall  certify  to  the 
Secretary  of  tho  Interior  that  tho  same  shall  have  been  completed  as  a  iirst-class 
railroad.  And  no  laud  shall  be  convoyed  to  said  company  situate  and  lying  within 
fifteen  miles  of  tho  original  lino  of  tiio  Mississippi  and  Missouri  railroad,  as  laid 
down  on  a  map  on  file  in  tho  gineral  land-office:  Protlded,  furthery  That  it  shall  be 
the  duty  of  tho  Secretary  of  the  Interior,  and  he  is  hereby  required,  to  reserve  a 
quantity  of  land  embraced  in  the  grant  described  in  this  section,  sufficient,  in  the 
opinion  of  tho  governor  of  Iowa,  to  secure  the  construction  of  a  branch  railroad 
from  the  town  of  Lyons,  in  the  State  of  Iowa,  so  as  to  connect  with  the  main  line 
in  or  west  of  the  town  of  Clinton  in  said  state,  until  tho  governor  of  said  state  shall 
certify  that  said  branch  railroad  is  completed  according  to  the  requirements  of  the 
laws  of  said  state:  Provided,  further,  That  nothing  herein  contained  shall  be  so  con- 
strued as  to  release  said  company  from  its  obligation  to  complete  the  said  main  line 
within  the  time  mentioned  in  tho  original  grant:  Provided,  further,  That  nothing  in 
this  act  shall  be  construed  to  interfere  w^ith,  or  in  any  manner,  impair  any  rights 
acquired  by  any  railroad  company  named  in  the  act  to  which  this  is  an  amendment, 
or  tho  rights  of  auy  corporation,  person  or  persons,  acquired  through  any  such  com- 
pany; nor  shall  it  be  construed  to  impair  any  vested  right  of  property,  but  such 
riglits  are  hereby  reserved  and  confirmed:  Provided,  however,  That  no  lands  shall  be 
conveyed  to  any  company  or  party  whatsoever,  under  the  provisions  of  this  act  and 
the  act  amended  by  this  act,  which  have  been  settled  u^iou  and  improved  in  good 
faith  by  a  bona  fide  inhabitant,  under  color  of  title  derived  from  the  United  States 
or  from  tho  State  of  Iowa  adverse  to  the  grant  made  by  this  act  or  tho  act  to  which 
this  act  is  an  amendment.  But  each  of  said  companies  may  select  an  ef^ual  quantity 
of  public  lands  as  described  in  this  act  within  the  distance  of  twenty  miles  of  the 
line  of  each  of  said  roads  in  lieu  of  lands  thus  settled  upon  and  improved  by  bona 
fide  inhabitants  in  good  faith  under  color  of  title  as  aforesaid. 

It  will  be  seen  tbat  this  act  authorized  a  change  in  tho  location  of 
the  uneonstrueted  portion  of  its  Hue  and  adjusted  the  grant  for  such 
modified  line  '•^  to  the  same  lands  and  to  the  same  amount  of  lands  per 
mile"  as  originally  granted  for  the  same  road;  it  also  provides  for  a 
connecting  branch  line  with  a  new  grant  of  ''the  same  amount  of  laud 
per  mile,  as  originally  granted,  to  aid  in  the  construction  of  its  main 
line." 

After  the  passage  of  this  act  the  road  was  constructed  to  the  Mis- 
souri River,  upon  the  modified  location  made  thereunder,  and  as  con- 
structed is  somewhat  longer  than  the  original  location  west  of  Cedar 
Kapids. 

In  the  case  of  the  Cedar  Bapids  and  Missouri  liiver  liailroad  Com- 
pany r.  Herring  (110  XJ.  8.,  27),  the  court  says: 

We  are  of  opinion  that  the  purpose  of  this  enactment  was — 

1.  To  relieve  tho  company  from  the  obligation  to  build  that  part  of  its  lino  as 
found  in  the  land  office,  between  the  Mississippi  Kiver  and  Cedar  Rapids,  because 
there  already  existed  a  road  between  those  poiuts  built  by  auother  corporation. 

2.  To  require  the  company  to  connect  tho  city  of  Lyons  with  that  corporation's 
road,  so  that  it  would  be,  as  originally  intended,  tho  Mississippi  terminus  of  the 
laud-graut  road  across  the  Stote.  This  required  the  construction  of  about  two  and 
a  half  miles  of  road. 
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3.  To  authorize  the  company  to  change  the  locution  of  its  road  yet  to  be  con- 
Btructed  west  of  Cedar  Hapids  for  its  convenience. 

4.  If  this  change  left  the  city  of  Onuwn,  in  Monona  County,  off  the  line  of  the 
road,  they  were  to  bnild  a  branch  to  that  place. 

5.  To  coustrnct  n  new  line  connecting  it«  existing  road  with  the  road  from  Daven- 
port on  the  Mississippi  River,  to  Conucil  Hlnnu,  on  tbo  Missouri  Itiver. 

6.  To  adjust  the  amount  of  Inuds,  to  whicli  the  company  would  be  entitled  under 
this  new  order  of  things,  and  to  cohirge  tlie  source  from  which  selections  might  be 
made  for  the  loss  of  that  not  found  in  place. 

lu  this  adjustment  it  becomes  iiccesssary  in  the  lirst  iustauce  to  deter- 
mine the  amount  of  lands  earned  by  the  construction  of  the  road  we«t 
of  Cedar  llapids. 

You  present  tive  plans  of  adjustment,  and  the  results  thereof  are  as 
follows : 

Exhibit  A  is  an  adjustment  upon  the  theory  that  the  company  takes  under  the 
original  grant  from  Codnr  Rnpids,  and  that  the  only  additional  right  given  the  com- 
pany under  tlie  act  of  1864  was  to  satisfy  deflciencies  within  the  grant  in  i)lace,  by 
resorting  to  the  even  iiuuibcn.'d  sections  within  the  six  mile  limits  and  both  even  and 
odd  within  the  fifteen  milo  limits,  and  if  there  was  still  a  deficiency  to  resort  to  the 
eveu  and  odd  sections  along  the  modified  lino  within  twenty  miles  thereof.  Under 
this  settlement  there  have  been  excess  approvals  to  the  comjiany  of  57,570.24  acres. 

Exhibit  B  is  a  statement  upon  the  same  theory  for  that  part  of  the  road  between 
Cedar  Rapids  and  Nevaila,  as  exhibit  A,  bnt  for  that  portion  west  of  Neviida  six 
sections  per  mile  of  constructed  road  have  boon  allowed.  Under  this  statement, 
there  have  been  execs.*)  approvals  of  5,814.20  acres. 

Exhibit  C  is  an  adjustment  upon  the  theory  that  the  company  is  entitled  to  six 
full  sections  per  mile  of  constructed  road  west  of  Cedar  Rapids,  and  if  that  theory 
be  correct,  there  would  still  bo  duo  the  company  9,512.43  acres. 

Exhibit  D  bhows  an  adjustment  ui>ou  the  same  theory  for  that  part  of  the  road 
between  Cedur  Kapids  and  Nevada  as  exhibit  A,  and  for  the  balance,  or  the  modiliod 
line  under  the  act  of  1864,  171.60  miles,  for  the  same  amount  of  lands  per  mile  as 
was  granted  by  the  act  of  1856.  If  this  statement  is  correct,  there  has  been 
approved  to  the  comx^any  14,943.32  acres  of  the  land  in  excess  of  the  quantity  it  is 
entitled  to. 

Exhibit  E  shows  ar.  adjustment  upon  the  theory  that  the  grant  should  bo  adjusted 
as  a  whole  from  Cod  r  Kapids  to  the  eastern  terminus,  271.6  miles,  and  the  company 
is  entitled  to  the  sa:::;;  amount  of  land  per  milo  therefor  as  was  granted  by  the  act 
of  1856.  The  amount  of  lands  per  mile  granted  by  said  act  was  3,786.80  acres,  and 
this  multiplied  by  the  number  of  miles  of  road  constructed  west  of  Cedar  Rapids 
gives  1,028,494.88  as  the  number  of  acres  to  which  the  company  is  entitled. 

You  are  of  the  opinion  that  the  latter  plan  is  the  correct  one,  while 
the  company  claims  six  ftill  sections  per  mile  for  the  entire  road  con- 
structed, being  the  plan  described  in  exhibit  "C",  thus  making,  an 
absolute  grant  of  quantity  for  the  entire  line  west  of  Cedar  Kapids. 

The  act  of  185G  did  not  grant  any  specillc  number  of  sections  per 
mile,  it  was  '^  every  alternate  section  of  land  designated  by  odd-num- 
bers for  six  sections  in  width  on  each  side,"  being  a  grant  "  in  place," 
and  indemnity  was  not  granted  in  quantity  sufficient  to  make  up  any 
specified  amount,  but  only  as  to  such  sections  in  place  Jis  had  been 
disposed  of  i)rior  to  definite  location. 

'J  his  company  had,  at  its  own  request,  been  releusetl  from  building 
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the  roiul  east  of  Cedar  liapids,  the  asiiiie  having  been  built  by  another 
company,  and,  as  held  in  Cedar  Rapids,  etc.,  Railroad  v.  Uerring 
{8vpra)j  this  company  earned  no  lands  by  such  construction,  as  it  was 
not  the  purpose  of  the  act  of  1864  to  give  lands  on  account  of  the 
whole  line,  when  only  a  part  hail  been  constructed,  but  that  the 
quantity  of  the  grant  is  to  be  determined  by  the  constructed  line. 

The  effect  of  this  decision  was  to  establish  a  new  terminus  at  Cedar 
Rapids  for  the  measure  of  the  grant. 

Prior  to  the  passage  of  the  act  of  18G4,  about  one  hundred  miles  of 
road  had  been  constructed  west  of  Cedar  Rapids;  ixwy  further  grant 
made  by  said  act  must  therefore  have  been  made  in  conlemplatioii  of 
the  continued  construction  to  the  western  boundary  of  the  State  as 
originally  intended. 

Ry  the  act  of  180-4  the  company  was  permitted  to  change  the  uucou- 
stiTLCted  portion  of  its  line,  and  for  such  modiiied  line,  it  was  to  be 
entitled  ^*  to  the  same  lands  and  to  the  same  amount  of  lands  per  mile." 
It  was  apparant,  however,  that  the  necessary  quantity  of  lands  in  lieu 
of  the  odd  sections  disposed  of  within  six  miles  could  not  be  satisfied 
by  alterimte  sections  within  the  fifteen  mile  limits  along  the  original 
line;  hence,  said  act  of  1864  provides  that — 

The  Secretary  of  the  Interior  shaU  reserve  and  cause  to  bo  certified  and  conveyed 
to  said  company,  from  time  to  time,  as  the  work  progresses  on  the  main  lino,  out  of 
the  public  lauds  now  belonging  to  the  United  States  ....  within  fifteen 
miles  of  the  original  main  line  an  amount  of  land  equal  to  that  originally  authorized 
to  be  granted  to  aid  in  the  construction  of  the  said  road  by  the  act  to  which  this  is 
au  amendment.  And  if  the  amount  of  land  granted  by  the  original  act,  t'O  aid  in 
the  construction  of  said  railroa<l,  shaU  not  be  found  within  the  limits  of  the  fifteen 
miles  therein  prescribed,  then  such  selections  may  bo  made  along  said  modiiied  line 
and  connecting  branch  within  twenty  miles  thereof. 

I  am  unable  to  find  anything  in  the  act  of  1864  to  sustain  the  posi- 
tion that,  by  said  act,  the  grant  was  changed  from  one  "in  place" 
under  the  act  of  1856,  to  an  absolute  grant  in  quantity. 

In  the  case  of  Cedar  Rapids,  &c.,  Railroad  v.  Herring  {supra)^  the 
court  says : 

The  words  *'  the  same  lands,*'  which  plaiutilf's  counsel  insist  uicmiall  the  lauds  of 
the  old  grant,  are  intended,  wo  think,  to  show  that  the  lands  aro  to  be  taken  along 
the  line  of  the  old  survey;  that  the  odd  sections  on  each  side  of  that  old  line  which 
became  vested  in  the  State  when  it  was  established  should  be  a  part  of  the  now 
grant  to  this  company,  and  that  tho  deficiencies  should  in  like  manner  bo  made  up 
by  sections  within  the  fifteen  mile  limit  of  that  line.  This  is  confirmed  by  that  part 
of  the  next  sentence  of  this  section,  which  directs  the  Secretary  of  the  luterior, 
when  the  new  line  shall  have  In^en  established,  t-o  reserve  all  the  lands  without 
regard  to  alternate  sections  within  that  limit,  so  far  as  may  be  necessary  to  satisfy 
these  selections,  for  the  loss  of  odd  sections  previously  disposed  of. 

Under  said  decision,  any  lands  along  the  "old  survey,"  except  those 
*'in  place"  west  of  Cedar  Rapids,  must  be  taken  as  indemnity,  and 
"for  the  loss  of  odd  sections  previously  disi)osed  of."  Where  was  said 
loss  to  occBr?    Kot  along  the  new  location,  for  there  were  no  place 
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limits  provided  ior  along  sucli  Hue.  It  could  ouly  be  along  the  original 
location^  or,  as  it  is  calieil,  the  '*ohl  survey." 

lu  the  case  of  the  Iowa  Railroad  Laud  Coiupauy  (9  L.  D.,  370),  it 
was  said  that — 

The  qaontity  of  land  to  which  the  company  is  entitled  under  the  grant  of  18U4  is 
to  be  detenniued  by  the  length  of  the  rornl  iictually  constructed  by  it,  and  not  by 
the  length  of  the  road  as  originally  located  under  the  act  of  1856; 

i.  e.,  that  the  company  was  not  to  receive  auy  lauds  .on  account  of  any 
portion  of  the  road  not  constructed  by  it.  In  said  case  it  was  also  lield 
that  lands  lying  within  the  indemnity  limits  of  the  old  line  east  of 
Cedar  Eapids  may  be  selected  in  lieu  of  lauds  lost  ^^in  place"  icest  of 
said  city. 

It  is  plain  to  my  mind,  therefore,  that  the  original  location  is  the 
measure  of  the  grant  for  the  main  line  of  said  road,  and  that  the  only 
purpose  of  the  act  of  18G4,  so  far  as  said  main  line  is  concerned,  was 
to  authorize  a  change  in  the  liuc,  secure  the  building  of  a  connection 
with  Lyons  City,  and  *'to  enlarge  the  source  from  which  selections 
might  be  made  for  the  loss  of  that  not  found  in  place,"  along  the  origi- 
nal line,  i.  e.,  to  fully  satisfy  the  amount  grauted  or  intended  to  be 
granted  for  the  i-oad  west  of  Cedar  liapids  by  the  act  of  1856. 

It  would  therefore  seem  that  the  plan  set  forth  in  exhibit  ^^A"  is  in 
accord  with  my  views  on  the  subject,  in  so  far  as  the  extent  of  the 
grant  is  concerned. 

Against  the  charges  made  on  account  of  the  grant  in  your  adjust- 
ments, the  company  claims  and  insists  that  there  should  be  deilucted— 

Firstj  <4ands  erroneously  or  mistakenly  certified,  namely  109,756.85 
acres,  known  as  the  Des  Moines  Kiver  lands." 

If,  in  the  adjustments  heretofore  submitted,  this  grant  is  charged 
with  any  lands  erroneously  certified  within  the  limits  of  the  Des  Moines 
liiver  grant,  the  same  should  be  deducted,  as  such  lauds  are  not  prop- 
erly chargeable  to  this  grant. 

Second  J  <<  There  should  be  deducted  from  the  area  of  lands  charged 
against  the  grant  6,358.71  acres  of  swamp  lands  in  Carroll  county." 

in  support  thereof  it  is  insisted  that: 

In  1853,  Iowa,  by  an  net  of  the  General  Assembly,  granted  to  each  county  all  such 
lauds  lying  within  its  limits.  Carroll  county  sold  and  conveyed,  or  agreed  to  convey 
to  the  American  Emigrant  Company  all  its  swamp  lands.  In  an  action  brought  in 
the  district  court  of  that  county  in  September,  1853,  against  the  Iowa  Railroad  Laud 
Company,  assignee  and  successor  in  interest  of  the  railroad  companies,  the  county 
sought  to  recover  the  possession  of  and  to  quiet  the  title  to  several  thousand  acres 
of  land  which  had  been  certified  to  the  railroad  company.  In  this  action  it  was 
claimed  that  the  certification  of  the  lauds  to  or  for  the  railroad  was  a  olond  upon 
the  title  of  the  county.  The  American  Emigrant  Company  intervened  as  a  party, 
claiming  that  nil  the  right,  title  and  interest  of  the  county  in  and  to  the.said  lands 
had  been  conveyed  to  it.  The  court  held  that  of  the  lands  in  controversy  6,358.71 
acres  were  swumi)  lands  in  fact  and  passed  to  the  State  under  the  act  of  September 
28,  1850;  that  the  American  Emigrant  Company  was  the  grantee  of  the  State  and  of 
the  county;  that  the  certificates  issued  to  the  State  for  the  benefit  of  the  railroad 
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oompany  were  sv  clond  npcm  the  Emig^rant  CompaD.v's  title.  December  16,  1878,  a 
decree  was  entered  ''that  the  title  to  all  of  said  lands  nnd  to  onoli  particular  tract 
and  parcel  thereof  be  quieted  and  confirmed  in  the  intervener,  the  American  Emigrant 
Company,  and  that  all  right  and  apparent  title  and  interest  of  the  defendant,  the 
Iowa  Railroad  Land  Company,  in  and  to  the  samo,  or  any  tract  or  parcel  thereof,  be 
and  the  same  is  hereby  extiDguishod,  canceled  and  set  aside,  and  the  snid  defendant 
is  hereby  barred  and  estopped  from  having  or  asserting  any  title  to  or  interest 
therein,  to  any  part  or  parcel  thereof 

A  list  of  these  lands  has  been  filed  by  the  company. 

Perhaps  the  government  is  not  bound  by  Ihia  decision.  Bnt  it  is  best 
that  you  will  investigate  this  matter,  and  if  it  is  found  that  these  lands 
are  swamp  and  overflowed  the  deduction  should  be  allowed. 

Third:  "There  should  also  be  deducted  from  the  area  of  lands  charge- 
able against  the  grant  2,569.75  acres,  erroneously  certified,  as  set  forth 
in  'Exhibit  B'  herewith,  they  having  been  previously  disposed  of  by 
the  United  States." 

The  certifications,  on  account  of  the  grant,  being  outstanding,  must 
remain  a  charge  to  the  grant,  but  should  the  company  reconvey  these 
lands  to  the  United  States,  and  thus  remove  the  cloud  upon  the  pre- 
vious titles  given  to  other  parties,  the  deduction  should  be  allowed. 

Fourth:  "  There  should  also  be  deducted  from  the  area  of  lands  charge- 
able against  the  grant  the  70,010.75  acres  sold  by  the  Iowa  Central  Air 
Line  Railrojid  (Company  out  of  the  grant  of  1850,  prior  to  resumption 
by  the  State  of  Iowa,  and  to  the  ena<;tmeiit  of  the  grant  of  June  7, 
1864." 

These  lands  were  certified  on  account  of  the  grant  made  by  the  aet 
of  1856,  and  this  claim  for  de<lu(rtion  seems  to  rest  upon  the  ground  that 
the  company  receiving  the  lands  did  not  earn  the  same,  and  that  the 
present  company  never  received  any  benefit  from  such  certification,  and 
therefore  should  not  be  charged  with  the  same. 

Having  held  that  the  purpose  of  the  act  of  1804  was  merely  to  enlarge 
the  source  from  which  the  amount  of  lands  granted  by  the  a<!t  of  1850 
might  be  satisfied,  it  follows  that  indemnity  can  not  be  allowed  for 
lands  certified  under  the  act  of  1850  and  prior  to  the  j)a«sagc  of  the  act 
of  1864,  and  this  claim  for  deduction  must  be  denied. 

This  disposes  of  the  claims  for  deduction  made  on  behalf  of  the  com- 
pany, and  it  but  remains  to  consider  the  lists,  submitted  by  you,  of 
lands  held  to  have  been  heretofore  erroneously  certified  on  ju^count  of 
the  grant. 

These  lists  are  described  in  your  letter  as  follows: 

List  Al  embraces  lands  covered  by  entries  wliich  were  cither  made  prior  to  and 
were  extant  npon  the  records  at  the  time  the  company *8  ripfht  attached,  or  were 
authorized  or  confirmed  by  this  office  or  Department. 

List  B 1  embraces  lands  which  have  been  approved  to  the  State  as  swamp. 

List  C  1  embraces  lands  within  the  six  mile  limits,  which  were  covered  by  unex- 
pired pre-emption  tilings  at  the  date  of  the  definite  location  of  the  road. 

List  D  1  embraces  lands  lyinj^cast  of  the  terminal  at  Cedar  Rapids. 
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In  the  answer  m<ade  on  bebalf  of  the  company,  to  the  rule  issued  by 
yon  to  show  cause  why  the  lands  embraced  in  these  list«  shonhl  not  be 
reconveyed  to  the  Uniteil  States  as  conteani^tetl  by  the  act  of  March  3, 
1887  (24  Stats.,  556),  many  fireneral  questions  ah  to  the  rights  of  the 
United  States  under  said  act  are  discussed,  but  these  qnestioiasare  fully 
answered  in  the  case  of  Winona  and  St.  Peter  Kailroad  Company  (9  L. 
I).,  049),  and  the  position  there  taken  is  adhered  to. 

As  to  the  lands  in  list  ^'A  1'^  the  company  disclaims  any  interest  in 
a  large  part  thereof. 

Those  are,  perhaps,  the  same  lands  for  which  a  deduction  is  clnimed 
by  the  company,  and,  {is  it  lays  no  claim  thereto,  it  should  convey  the 
lands  to  the  United  States  and  thus  remove  the  cloud  from  the  title  of 
others,  and  in  this  way  fsicilitate  the  adjustment  of  its  grant. 

Should  such  conveyances  be  made,  the  rule,  to  this  extent,  might  be 
dissolved,  otherwise  demand  should  be  made  for  reconveyance  as  in 
other  cases  heretofore  directed. 

In  this  connection  I  might  add,  as  stated  in  the  matter  of  the  adjust- 
ment of  the  grant  for  the  St.  Louis,  Iron  Mountain  and  Southern  Kail- 
road  Company  (13  L.  J).,  559), 

that  any  tractfi  covered  by  entries  upon  -which  patentH  have  also  issned,  should  he 
oliniinatod  from  thti  demand.  In  such  caseR,  i.  o.,  where  two  patents  are  ontstAnd- 
iiig,  the  parties  shonhl  be  left  to  their  remedies  before  the  conrta. 

As  to  the  lands  in  list  *'B  1,"  they  have  all  been  twice  approved  to 
the  State;  first,  as  "swamp  lands,"  and,  later,  on  account  of  the  rail- 
road grant. 

For  the  reason  above  given,  I  am  of  the  opinion  that,  as  the  govern- 
ment can  have  no  interest  in  the  lands,  and  is  under  no  obligation  to 
an  individual,  that  as  to  those  the  rule  should  be  dissolved. 

As  to  the  lands  embraced  in  list  '*C  1,"  viz:  those  covered  by  pre- 
emption filings,  I  have  to  direct  that  the  list  be  amended  so  as  to  include 
all  lands  shown  to  have  been  covered  by  uncanceled  ])re-emption  filings 
at  the  date  of  definite  location,  which  I  note  is  erroneously  given  in 
your  office  letter  as  October  "13,"  1856,  instead  of  October  31,  1850. 

See  recent  decision  of  this  Department  in  the  case  of  Fish  v.  North- 
ern Pacific  11.  R.  Co.,  on  review,  (23  L.  1).,     ). 

As  to  the  lands  in  list  "1)  1,"  claimed  to  have  been  erroneously  cer- 
tified, for  the  reason  that  they  lie  east  of  the  terminal  at  Cedar  Kapids, 
I  do  not  think  that  such  fact  is  sufficient  upon  which  to  base  a  suit  for 
the  recovery  of  the  land. 

In  the  case  of  the  Iowa  Kailroad  Land  Company  (9  L.  D.,  370),  it 
was  held  that  lands  might  be  selected  within  the  indemnity  limits  east 
of  Cedar  Rapids,  in  lieu  of  Lands  lost  in  place  west  of  that  citj'. 

I  am  of  opinion  that  lands  might  betaken  anywhere  "along  the  line 
of  old  survey"  to  satisfy  the  grant,  which,  as  before  stated,  is  to  be 
measured  by  the  odd  sections  in  i>lace  west  of  Cedar  Rapids  and 
within  the  limits  of  the  original  location. 
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While  these  lauds  may  have  been  improperly  certified  as  granted 
lands,  yet,  as  they  are  subject  to  the  grantas  indemnity  under  the  act 
of  1864,  if  found  to  be  needed  on  the  adjustment  of  the  grant,  no  good 
purpose  could  be  served  by  a  suit,  which  must  result  in  a  judgment  for 
the  company,  (Kansas  City,  Lawre«ice  and  Southern  Kansas  Railroad 
Company  v.  The  Attorney  General,  118  U.  S.,  C82),  but  they  should  be 
charged  to  the  company  as  so  much  indemnity  for  other  losses. 

It  appears  from  tliis  list  that  a  large  number  of  the  tracts  had  been 
filed  for  and  entered  i)rior  to  the  certifications  on  account  of  the  rail- 
road grant,  and  the  same  should  be  examined,  with  a  view  of  deter- 
mining the  effect  of  such  filings  and  entries  upon  the  certifications 
made,  and  such  traitts  as  have  a  status  similar  to  those  heretofore 
referred  to,  and  for  the  reconveyance  of  which  demand  has  been 
directed,  should  be  included  in  such  demand. 

In  tliis  connection  I  note  that  the  company  alleges  that  it  has  sold 
many,  if  not  all,  of  the  lands  shown  to  have  been  erroneously  certified. 

Under  the  act  of  March  2, 1896  (Public  No.  35),  these  sales,  if  shown 
to  have  been  bona  fide,  are  confirmed,  and  the  action  against  the  com- 
pany would  necessarily  be  for  the  value  of  the  land. 

In  resubmitting  the  case  you  will  consider  the  showing  in  this  par- 
ticular in  recommending  further  action. 

This  disposes  of  all  questions  necessary  to  a  complete  adjustment  of 
this  grant,  and  the  papers  are  herewith  returned. 


HOMESTEAD  C'OXTEST— SE1TI.EMEXT  RIGIITS-SEC:ONl>   HOMESTEAD 

ENTRY. 

North  Perry  Townsite  et  al.  v.  Malone. 

In  the  ca«e  of  an  attack  upon  a  boinostoad  entry,  based  on  alleged  priority  of  settle- 
raonty  it  is  incumbent  upon  tbo  contestant  to  sbovv  that  his  acts  of  settlement 
were  followed  by  the  ostablisbment  of  residence  on  the  land  to  the  exclusion  of 
a  home  elsewhere. 

When  it  appears  that  an  entry  fails  becanse  of  the  ontryman's  negligence  in  the 
matter  of  ascertaining  prior  adverse  rights,  ho  will  not  be  allowed  to  make  a 
second  entry,  if  at  the  date  of  his  application  for  such  privilege  there  is  a 
qnaliiied  adverse  claimant  for  the  land  applie<l  for. 

The  right  to  make  a  second  entry  will  not  be  accorded  to  one  who  relinquishes  his 
prior  entry  on  account  of  a  money  consideration  or  its  e((uivalent. 

The  sale  by  a  settler  of  part  of  the  land  settled  upon  disqualifies  him  as  an  applicant 
for  the  right  of  entry  under  the  homestead  law. 

A  settlement  right  will  not  be  held  to  relate  back  to  the  alleged  initial  act^  if  such 
act  is  not  followed  by  substantial  and  bona  iide  acts  of  settlement  and  improve- 
ment. 

A  settlement  made  ostensibly  for  the  i)urpose  of  securing  a  homestead^  but  in  fart 
with  a  view  to  speculation  iu  town  lots,  is  lacking  in  good  faith,  and  should 
not  be  accepted  as  the  basis  of  a  homestead  entry. 
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Secretary  Smith  to  the  Gommissianer  of  th^i  General  Land  Office,  July 
(W.  A.  L.)  .9,  i896,  (G.  O.  R.) 

This  case  involves  the  8W.  J  of  Sec.  14,  T.  21  N.,  R.  1  W.,  Perry, 
Oklalioma,  npon  wliicli  John  J.  MfClone  made  homestead  entiy  at  3:59 
o'clock  r.  M.,  September  IG,  1803. 

It  appears  that  a  hearing  was  ordered  by  your  office  letter  "G^  of 
Marcli  12, 1894,  npon  contests  filed  against  the  entry  by  the  townsite 
settlers  of  North  Perry,  by  1).  C.  French,  William  R.  West,  William 
Mackel,  and  H.  C.  Schilling,  alleging  prior  settlement,  etc. 

Upon  tliat  hearing  your  oflBce  affirmed  the  action  of  the  register  and 
receiver,  dismissing  all  the  contests  and  holding  Malone's  entry  intact. 

From  that  judgment  the  townsite  settlers.  West,  Mackel  and  Schil- 
ling have,  respectively,  appealed.  French  appears  to  have  made  default 
at  the  hearing. 

The  land  is  in  that  part  of  Oklahoma  known  as  the  Cherokee  Outlet, 
and  was  opened  to  settlement  {vnd  entry  at  noon  on  September  16, 1893. 
'  The  land  in  controversy  lies  adjacent  to  and  immediately  north  of  the 
east  half  of  the  original  townsite  of  Perry,  which  covers  three  hundred 
and  twenty  acres  of  land,  being  the  NK.  ^  of  Sec.  22  and  the  ITW.  ^  of 
Sec.  23,  of  said  township.  This  townsite  was  surveyed  prior  to  the 
opening  into  blocks,  lots,  streets,  etc. 

The  Atchison,  Topeka  and  Santa  Fe  Railroad  passes  through  the 
central  part  of  the  town  of  Perry,  and  it  wiis  over  this  road  that  the 
major  part  of  the  settlers  reached  the  t^wn  on  the  day  of  opening, 
coming  from  the  south  boundary  of  the  strip.  Tlio  first  train  that 
amved  from  the  south  was  crowded  with  intending  settlers,  most  of 
whom  were  seeking  town  lots.  It  was  upon  this  train  that  Malone, 
West,  Mackel,  and  many  of  the  townsite  contestants  and  settlers  came. 

Frank  Oorrigan,  a  witness  for  townsite  claimants  and  clerk  to  the 
provisional  board  for  North  Perry,  testified  that  he  came  in  on  the  first 
train,  which  arrived  in  Perry  about  12:35  P.  M.;  that  he  was  among 
the  very  first  to  get  off  the  train,  having  stood  on  the  steps  of  the 
coach;  that  on  leaving  the  train  he  went* by  the  land  office,  where  he 
stopped  two  or  three  seconds,  and  then  went  directly  north  to  Sec.  15, 
just  one  and  a  half  blocks  from  the  land  in  controversy,  reaching  that 
place  in  three  minutes  from  leaving  train ;  that  he  staid  in  that  locality 
all  the  afternoon;  that  on  getting  off  the  train  it  appeared  to  him  that 
all  the  town  lots  were  taken,  not  less  than  two  or  three  thousand  per- 
sons being  scattered  over  the  townsit,e;  that  a  large  number  of  people 
reached  the  land  in  controversy  about  the  same  time  he  .arrived  on  Sec. 
15;  that  he  could  see  nearly  all  over  the  land  from  his  position;  that 
many  people  from  the  train  " passed  right  on  like  a  wave  up  the  hill;" 
that  he  saw  people  east  of  the  railroad  (on  land)  immediately  after  he 
stopped;  that  four  or  five  hundred  people  settled  on  the  land  in  con- 
troversy that  afternoon;  when  night  came  niany  of  them  went  to  the 
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creek  on  the  land  to  get  ont  of  tlic  heat  and  dust  and  to  get  water,  bat 
did  not  abandon  their  lots,  returning  to  them;  that  tlie  settlers  on  the 
lots  on  the  land  in  controversy,  and  also  on  lots  in  Sec.  15,  held  a  pub- 
lic meeting  on  the  evening  of  the  16th  of  September  (day  of  opening), 
looking  to  organization  of  the  town  of  North  Perry;  that  the  meeting 
was  a^ljourned  until  Monday  evening  following,  when  officers  wei'e 
clccte<l;  that  the  firm  of  Jacobs  and  Lindsey,  surveyors  and  civil  engi- 
neers, were  employed  to  survey  the  lafid  in  lots;  that  the  land  was  laid 
out  into  lots  and  bloi^ks,  the  work  (commencing  September  21, 1893,  and 
ending  October  7,  thereafter;  that  one  hundred  and  ninety-six  certifi- 
cates for  lots  were  issued  by  the  i)rovisional  board  of  trustees,  and  the 
same  were  paid  for;  thirty-four  certificates  were  issued  and  partly  paid 
for,  and  the  remainder  in  possession  of  board;  that  the  sum  of  eight 
hnndred  dollars  ($800)  had  been  paid  for  lots;  and  out  of  this  sum  two 
hundred  and  fifty  dollars  ($250)  had  been  paid  for  their  survey;  that 
at  date  of  hearing  there  were  one  hundred  and  ninety  peojdc  living  on 
the  land;  that  the  estimate  was  carefully  made  by  going  over  the  land 
lot  by  lot;  that  the  improvements  on  the  land  were  also  carefully  csti- 
mate<l  by  witness  and  one  Bonty,  and  amounted  to  $18,000,  including 
some  live  stock. 

Lindsey  also  testifie<l  that  he  assisted  in  the  survey;  that  while  this 
work  was  being  done  "a  great  many  stak<»s  were  changed  so  as  to  he 
on  blocks  and  not  on  the  streets." 

Nettie  Weld  also  testified  that  she  came  in  on  first  train,  went  at 
once  to  the  land,  with  her  mother;  that  she  staked  a  lot  and  slept 
there  that  night;  that  there  were  two  hundred  peoi)le  on  the  land  that 
evening;  that  her  mother  has  a  house  on  the  land ;  and  has  lived  there 
since  they  first  settled. 

Isham  Woolgridge  testifies  that  he  came  in  on  first  train  .about  12:35 
P.  M. ;  that  he  went  at  once  to  the  land,  he  then  saw  peoi)le  on  west 
side  of  railroad,  digging  holes  and  driving  stakes;  that  there  were 
from  three  to  five  hundred  i)eoi)le  on  the  land  that  afternoon ;  that  he 
still  resides  on  the  land;  has  a  house,  well,  storm  cellar,  etc. 

The  above  is  substantially  the  testimony  in  behalf  of  the  townsite 
claimants. 

William  Mackel,  who  claims  the  right  of  entry  by  reason  of  his 
alleged  prior  settlement,  testified  that  he,  too,  came  in  on  first  train, 
which  stopped  "directly  south  of  the  boundary  line  in  question;  that 
he  went  at  once  to  the  land;  that  ho  *^did  not  know  of  any  one  else 
there; ^^  that  he  ran  to  the  land  and  staked  a  homestead,  placing  his 
stake  "probably  twenty-five  yards  north  of  south  line,"  and  same  dis- 
tance from  west  line;  three-quarters  of  land  level;  that  there  was  no 
townsite  settlement  on  land  when  he  got  there;  did  not  then  see 
Malone,  Schilling,  French  or  West;  no  one  claimed  the  land  as  a  town- 
site;  that  after  be  reache<l  the  land,  "saw  some  i)arties  staking  for 
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lots,  expecting  it  to  be  a  towiisite;"  this  was  fifteen  or  twenty  niinntes 
after  he  readied  the  land;  staid  on  land  that  ni{;^ht,  and  next  day  went 
to  Orlando  after  team;  retnrnetl  on  the  17th;  went  back  again  to 
Osage  country,  where  he  was  sick  three  weeks,  returned  to  land  Octo- 
ber 25;  that  the  land  wjis  then  fenced  up  with  lots,  so  ho  could  not 
find  a  place  to  put  a  house  without  having  a  quarrel;  went  back  to 
Osage  country,  remaineil  there  on  account  of  liis  son's  sickness  until 
December  15,  ISO.*],  when  he  returned  to  land;  then  built  a  house,  four- 
teen by  sixteen  feet,  and  has  lived  there  since;  iin]X)ssible  to  cultivat45 
the  land,  since  same  was  taken  for  town  lots;  many  people  couhl  not 
get  town  lots  and  came  at  once  to  the  land;  before  train  stopped  there 
were  two  or  three  hundred  people  on  townsite  of  Perry,  and  on  night 
of  IGth  (day  of  opening)  there  were  town  lot  claimants  on  land;  there 
were  no  people  settled  on  the  land  "in  my  view  until  I  got  there." 

The  evidence  shows  that  Mackel  kept  up  his  farm  in  the  Osage 
country,  where  his  son  staid;  he  only  moved  part  of  his  household 
goods.  He  could  not  say  how  much  he  staid  on  the  land,  and  it  is  very 
questionable  that  his  real  home  was  at  any  time  on  the  land.  He  fails 
entirely,  except  by  mere  negative  testimony  (a^s  *' there  was  no  one  in 
my  view"),  to  show  that  he  was  in  ftict  the  first  settler.  His  grounds 
of  error  relate,  prin(!ij)ally,  to  the  findings  in  Malone's  behalf  and  in 
failing  to  grant  a  new  hearing  U])on  his  showing  as  to  Malone's  con- 
duct. In  view  of  what  follows,  it  is  unnecessary  to  discuss  these 
grounds.  Sufticc  it  to  say,  that  Mackel  lias  failed  to  show  that  he  was 
the  prior  bona  fide  settler  on  the  land;  even  if  he  had  established  his 
averments  in  this  respect,  he  failed  to  show  that  he  ma<le  the  land  his 
real  home.    His  contest  is  therefore  dismissed. 

Henry  C.  Schilling.  It  is  unnecessary  to  set  forth  the  voluminous 
testimony  respecting  Schilling's  alleged  prior  settlement  on  the  land. 
His  peculiar  methods  of  reaching  the  land  in  advance  of  the  first  train, 
by  the  aid  of  his  old  friend  Summerville,  superintendent  of  bridge 
construction,  were  of  questionable  regularity.  He  swears  that  he  came 
in  on  a  hand  car,  and  reached  the  laiul  before  it  was  possible  for  those 
on  the  train  to  get  there;  that  he  saw  no  other  person  when  he  got 
there. 

His  own  witness  (S.  B.  Strahn)  admitted  that  Schilling  endeavored 
to  get  him  (Strahn)  to  furnish  Schilling  with  $100  on  consideration  that 
a  man  would  be  furnished  to  hold  a  claim  for  witness  until  the  latter 
could  reach  the  land. 

But,  independently  of  these  circumstances  showing  questionable 
conduct.  Schilling  is  not  a  qujilifted  entryman,  and  therefore  his  alleged 
prior  settlement,  even  if  established  at  the  hearing,  could  avail  him 
nothing. 

It  was  shown  that  on  September  22,  1891,  Schilling  made  homestead 
entry  for  the  NW.  \  of  Sec.  15,  Tp.  14  N.,  R.  4  E.,  Guthrie  land  district; 
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tbat  contests  were  filed  against  said  entry,  as  follows:  October  0, 1801, 
by  one  Berner;  by  one  Danron,  October  22,  1891;  and  by  one  Adams, 
Ax>ril  — ,  1892,  all  alleging  prior  settlement,  and  that  Schilling  did  not 
go  iix>on  or  settle  on  the  land  prior  to  liis  making  entry. 

Schilling  relinquished  said  entry  January  10,  1892,  prior  to  the  date 
fixed  for  the  hearing.  Sundry  affidavits  were  introduced,  stating  that 
Dwanm,  mte  of  tbe  oontestaiitft,  aetUed  on  tlie  land  on  the  afternoon  of 
the  day  the  land  was  opened  to  settlement  and  entry  (April  22, 1891), 
and  that  in  the  judgment  of  affiants.  Schilling's  right  tliere  was  inferior 
to  that  of  contestant,  and  that  he  could  not  have  successfully  defended 
against  said  contest. 

Schilling  testified  that  ho  relinquished  to  avoid  litigation  and  settle 
a  contest;  that  he  found  out  others  had  settled  before  he  made  entry. 
Being  asked  on  cross-examination  what  lie  received  for  the  relinquish- 
ment, he  answered:  "I  forget  just  now  what  it  was  in  amount;"  that 
he  received  thirty  or  forty  dollars. 

It  does  not  appear  that  he  has  ever  niiule  api)lication  to  make  a 
second  entry.  When  he  made  entry  of  this  land,  he,  as  an  intelligent 
man,  knew  that  another  might  have  settled  ui>on  it;  that  among  the 
many  who  ma<le  the  race  hundreds  would  in  all  probability  fail  to  fnid 
nnoccupied  land;  but  ho  appears  to  have  taken  the  risk,  and  made  the 
entry  without  first  going  to  and  examining  the  land. 

The  general  law  prohibits  one  and  the  same  person  from  making 
two  homestead  entries.  While,  under  certain  circumstances,  a  second 
homestead  entry  will  be  allowed  upon  proi)er  showing,  yet  when  it 
appears,  as  in  this  case,  that  the  entry  failed  because  of  the  entryman's 
laches  or  neglect  in  visiting  the  land,  where  he  might  have  learned  of 
a  i>rior  settler's  rights  thereto,  he  will  not  be  allowed  to  make  a  second 
entry,  when  at  date  of  his  application  therefor  there  is  an  adverse 
claimant  for  the  desired  tract  qualified  to  make  entry. 

Again,  Schilling  received  a  consideration  for  his  relhiquishment — as 
to  how  much,  his  memory  was  strangely  at  fault;  he  thinks  it  was 
thirty  or  forty  dollars.  His  evidence  on  this  point  is  not  satisfactory. 
If  the  sale  of  his  relinquishment  was  induced  solely  by  a  money  con- 
sideration, or  its  equivalent,  either  promised  or  received,  it  is  plain  he 
should  not  be  allowed  to  make  a  second  entry.  His  failure  of  memory 
as  to  what  he  did  receive,  the  correct  answer  to  wiiicli  would  have  been 
the  prin(5ipal  test,  is  hardly  in  accordance  with  the  ability  he  exhibited 
in  delineating  many  minute  circumstances  necessary  to  his  cause,  and 
it  is  doubtful  on  this  iwicount  that  he  would  be  allowed  the  right  of 
making  a  second  entry,  even  in  the  absence  of  an  adverse  claim. 

It  is  clear  that  Schilling  is  not  a  qualified  entryman,  and,  therefore, 
his  settlement,  even  if  prior  to  all  others  (which  is  not  admitted),  can 
not  avail  him.    His  contest  is  therefore  dismissed. 

William  li.  West.     West  testified  that  he  also  came  in  on  the  first 
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train;  and  went  at  on<!0  to  tlic  land;  that  lio  did  not  see  any  one  ^'on 
that  part  of  the  land;''  that  his  family  has  been  on  land  since  Septem- 
ber 18,  1893,  and  lived  in  a  tent;  ndmits  he  saw  a  young  man  (Gage) 
on  the  land  jast  after  he  stuck  his  flag;  admits  having  sold  lots  to  the 
amount  often  dollars  to  one  Dr.  Pierce,  and  that  his  wife  sold  lots  to 
a  Bohemian. 

There  is  no  evidence  showing  that  West  reached  the  land  in  a<lvance 
of  others.  HesideSj  ho  appears  to  have  disqualifioxl  himself  even  if  he 
were  the  first  settler,  by  selling  a  i>ortion  of  the  lands.  His  contest  is 
dismissed. 

John  J.  Maloiie.  As  before  seen,  your  office  affirmed  the  action  of 
the  register  and  receiver  in  allowing  Malone\s  entry  to  remain  intact. 
All  api>el]ants  allege  error  in  this  holding. 

Malone  testifies  that  he  came  in  on  the  tender  of  the  first  train ;  that 
he  jumped  off  the  train  before  it  hardly  came  to  a  stop;  that  he  then 
went  east,  probably  one  thousand  feet;  then  went  over  the  railroad 
track  and  on  to  the  land;  carried  with  him  a  stake,  two  feet  long,  with 
his  name  written  thereon;  stuck  his  stake  and  pushed  it  down,  and 
"skipped  for  land  office  on  the  dead  run;"  that  that  was  .ill  of  the  set- 
tlement he  tljen  x>erformed.  The  stake  had  no  flag,  only  his  name 
written  on  it ;  that  when  he  reached  the  land  he  saw  two  persons,  French 
and  one  Walker;  that  as  soon  as  he  came  to  the  land  office  "a  man 
handed  me  my  filing  papers  out  of  a  window  and  a  set  of  blanks;  I  got 
in  line  and  I  handed  my  papers  to  a  man  who  came  up  there  to  make 
them  out  for  me;"  that  he  staid  in  line  until  he  handed  his  papers  to 
the  register;  that  he  had  an  interest  in  two  tents  which  were  put  up 
in  the  town  of  Perry,  but  did  not  think  it  necessary  to  put  up  one  on 
land  until  he  built  a  house;  that  he  started  to  build  a  house  on  land 
the  last  of  February  or  first  of  March,  1894,  "  could  not  say  positive; " 
house  built  by  March  5,  since  which  time  has  lived  there;  stjiy  down 
town  niglits  when  can't  get  home;  was  in  the  saloon  business  in  Perry; 
performed  no  acts  of  settlement  from  time  he  stuck  his  stake  till  he  com- 
menced his  house. 

■ 

It  apiKiars  from  pai>ers  in  the  case  that  John  J.  Miilone,  the  entry- 
man,  died  in  the  Insane  Asylum,  at  Jacksonville,  Illinois,  January  27, 
1805;  that  his  father,  John  Malone,  has  ((ualified  as  his  administrator, 
and  seeks  to  be  subrogated  to  all  the  rights  of  the  decease4l  with 
respect  to  the  land. 

Certain  phases  of  the  testimony,  disclosing  glaring  discrepancies  in 
the  testimony  of  the  entrynian,  will  not  now  be  discussed. 

A  note  on  the  homest^ead  ap))lication,  made  by  J.  E.  Malone,  the  reg- 
ister (a  brother  of  the  entryman),  shows  that  the  entry  was  made  at 
3:59  o'clock  P.  M.,  on  the  day  of  the  opening  (September  IG). 

Admitting  that  Malone  stuck  the  stake,  as  represented,  the  act  was 
not  followed  within  a  reasonable  time  by  either  improvements  or  resi- 
dence.    He  waited  nearly  six  months  before  he  did  anything  whatever. 
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If  he  depended  upou  liis  settlement  rights  to  secure  title  to  the  laud, 
the  initial  act  (sticking  of  the  stake)  should  have  been  followed  within 
a  reasonable  time  by  more  conspicuous  evidences  of  good  faith.  If  he 
dei)euded  upon  his  entry,  it  should  have  been  admitted  to  record 
before  others  had,  in  good  faith,  settled  on  the  land.  Before  his  entry 
was  made  many  x>eople  were  on  the  laud  claiming  and  staking  the  same 
for  townsite  x>arposes.  It  results  that  he  was  limited  in  his  riglits  to 
his  initial  act,  which  failing  to  be  followed  within  a  reasonable  time  by 
more  substantial  and  bona  iide  acts  of  settlement  and  improvements, 
his  rights,  if  any,  became  subordinate  to  the  townsite  settlers. 

The  people  who  came  into  Perry  on  the  day  of  the  opening  knew 
there  would  be  a  great  rush  for  town  lots;  they  had  reasons  to  suspect 
that  the  lots  then  surveyed  would  be  inadequate  to  the  demands  of  the 
public,  and  that  it  would  be  necessary  to  obtain  them  from  the  lauds 
immediately  adjoining  the  townsite;  such  had  been  the  history  of 
Guthrie,  the  neighboring  town,  from  which  many  of  the  settlers  came; 
such  was  also  the  history  of  many  other  Oklahoma  towns;  and  such  is 
the  history  of  Perry. 

It  is  difficult  to  believe  that  the  anxiety  of  the  homestea<l  claimants 
to  secure  the  laud  in  controversy  was  induced  by  a  desire  to  use  tlie 
land  solely  for  agricultural  purposes;  it  is  more  reasonable  to  conclude 
from  all  the  circumstances  that  the  x)rimary  purpose  of  tlie  haste  wiis 
to  secure  the  land  in  anticipation  of  the  inevitable  and  immediate 
demands  of  the  same  for  town  lots.  As  a  matter  of  fact,  all,  or  nearly 
all,  the  town  lots  of  Perry  were  taken  in  a  few  minutes  after  the  arriviU 
of  the  first  train;  besides,  many  had  preceded  the  train  from  nearer 
points  on  swift  horses,  and  were  on  the  lots  when  the  train  arrived. 
The  resttlt  was  that  the  sux)p]y  of  lots  was  vastly  less  than  the  demand, 
and  the  people  in  large  numbers  rushed  to  the  adjoining  tracts  and  began 
staking  and  claiming  lots. 

This  state  of  facts  was  anticipated  by  every  intelligent  person;  and 
if  the  land  in  controversy  was  sought  for  the  purpose  of  preparing  for 
this  demand,  and  settlements  were  made  thereon  ostensibly  for  home- 
stead purposes,  but  really  for  speculation  in  town  lots,  then  the  element 
of  good  faith  would  be  lacking;  in  such  case  the  entry  of  one,  even  if 
pi-eceded  by  a  i>rior  settlement,  could  not  be  allowed  to  stand.  Guthrie 
r.  Paine,  13  L.  D.,  5G2. 

It  apx>ears  that  the  townsite  of  Perry  has  been  extended,  and  that 
the  land  in  controversy  is  now  included  in  its  corporate  limits. 

For  reasons  above  given,  Malone's  entry  will  be  canceled,  and  the 
corporate  authorities  of  the  town  of  Perry  will  be  advised  that  upon  a 
proper  showing  and  application,  the  land  nmy  be  entered  for  the  several 
use  and  benefit  of  the  inhabitants  thereof. 

The  decision  appealed  from  is  accordingly  reversed,  in  so  far  as  the 
same  holds  the  entry  of  Malone  intact. 
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WAGON   IIOAD    (iUAXT-DfAGHAM  OF  LIMITS. 

ITakdman  r.  The  Dalles  Militauy  Wagon  Road  Co. 

A  dia^raui  Hliowiiig  the  liiuiU  of  n  wai^oii  ru;i4l  grant,  that  has  stood  unqiietititmoil 
fur  a  loug  t<jnu  of  years,  aud  under  which  rights  have  vested,  will  not  be  dis- 
turbed. 

JSevrvtary  Smith  to  the  Commissioner  of  the  General  Land  Office^  July 

9,  1896.  (G.  W,  P.) 

The  grantees  of  Joseph  H.  Ilardman  have  appealed  Iroui  your  office 
decision  of  December  IS,  1894,  holdin*^  the  homestead  entry  (No.  3510, 
LuGrande)  of  said  Ilardman  of  tlie  SW.  J  of  the  SW.  J  of  Sec.  5,  the 
NE.  i  of  the  NE.  ^  of  Sec.  7,  and  the  W.  J  of  the  NW.  J  of  Sec.  8,  T. 
14  S.,  11.  34  E.,  Burns  laud  district,  Oregon,  for  cancellation,  for  con- 
flict with  the  grant  to  the  Dalles  Military  Wagon  Eoad  Comi)any. 

In  their  appeal  to  the  Department  said  gmntees  of  liardiuau  allege 
that  this  land  is  within  the  limits  of  the  grant  to  said  company;  that 
it  ax)pears  from  an  inspection  of  the  official  max),  ^^  diagram,  tiled  iu 
the  local  office,  township  14  south,  range  34  east,  lies  next  and  directly 
south  of  township  13  south,  range  34  east,  and  it  appears  from  the  offi- 
cial map  published  by  the  Department  of  the  Interior,  showing  the 
location  of  the  various  townships  iu  the  State,  as  surveyed  in  the  field, 
that  said  township  14  S.,  range  34  E.,  as  surveyed  and  ax)proved  by  the 
Dex)artment,  does  not  extend  as  far  east  as  the  townshix>  next  north,  by 
more  than  one-half  mile,  that  is  to  say,  that  the  difference  in  the  range 
of  these  townships  is  one-half  mile;  township  14  S.,  range  34  E.,  being 
one-half  mile  west  of  the  extended  east  line  of  towushix^  13  S.,  range 
34  E. 

It  ai)X)ears  from  your  office  letter  of  June  5,  1890,  that  ''an  examina- 
tion of  the  records  of  your  office  shows  that  there  is  such  a  'jog' 
between  the  suid  townshii)S  13  and  14,  which  is  not  accounted  for  oti 
tlie  official  diagram  of  said  comx)any's  grant,  for  the  reason  that  the 
said  diagram  was  made  long  before  these  x>arti(mlar  townships  were 
surveyed; "  and  that  "a  re-adjustment  of  the  limits  of  the  grant  to  con- 
form with  this  'jog'  would  x^robably  throw  both  of  the  said  tracts  out- 
side the  i)rimary  limits  of  the  grant,"  but  that  ''following  the  rule  that 
has  always  obtained  in  this  (your)  office,  this  readjustment  has  never 
been  made,  so  that  accoitling  to  the  offitrial  diagram  the  said  tracts  are 
within  the  x^rimary  limits  of  the  grant." 

In  the  case  of  McLean  r.  Union  Pacific  11.  E.  Co,  (22  L.  1).,  227),  it 
was  held  upon  the  authority  of  the  case  of  C.  W.  Aldrach  ^13  L.  D., 
572),  that  a  diagram  showing  the  limits  of  the  railroad,  x)rei)ared  con- 
currently with  the  filing  of  the  max)  of  definite  location,  and  ux)on  which 
the  withdrawal  is  ordered,  will  not  be  disturbed  after  such  withdrawal 
has  stood  unquestioned  for  a  long  term  of  years  and  rights  have  vested 
thereunder. 

This  ruling  will  be  adhered  to,  and  your  office  decision  is  affirmed. 
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MINING  CLAIM— PLACER  LOCATION— APPLICATION— .JUDICIAL  AAVAIU>. 

Aurora  Lode  r.  Bulger  IIidl  and  Nugget  Gulch  Placer. 

The  (lUcovery  and  loeation  of  a  placer  luiuiug  claim  ostablishcH  in  the  owner  the 
ri^ht  to  the  possession  of  the  superiioial  area  within  its  boundaries  for  all  inir- 
l>ose8  connected  with  and  incident  to  the  use  and  operation  of  the  same  as  a 
placer  mining  claim;  such  location,  however,  does  not  o)>erate  to  <rive  title  or 
right  of  possession  to  veins  or  lodes  within  its  limits,  or  preclude  the  right  of 
discovery  and  location  thereof  by  others. 

A  placer  applicant  will  not  be  allowed  to  amend  his  application  so  :is  to  embrace 
therein  veins  or  lodes  discovered  by  others  after  the  location  of  the  placer  claim, 
bnt  prior  to  the  application  therefor,  and  not  included  in  said  application  as 
originally  submitted. 

A  judicial  award  of  the  right  of  possession  to  an  adverse  placer  claimant  as  agaiost 
a  lode  applicant  does  not  preclude  departmental  inquiry  on  the  allegation  of 
the  lode  claimant  that  said  jdacer  claim,  as  subsequently  applied  for,  cmbrnces 
known  lodes  or  veins,  where  it  appears  that  such  question  was  not  in  issue  before 
the  court,  nor  determined  by  its  Judgment;  but  if  such  allegation  of  the  lode 
claimant  is  sustaineil,  on  such  int^uiry,  he  will  be  limited  to  the  land  necessary 
to  the  occupation,  use,  operation  and  enjoyment  of  the  lode  thus  shown  to  exist 
within  said  ]dacer  claim. 

Secretary  Smith  to  ike  Commissioner  of  the  General  Land  Office^  July 

13,  1896.  (A.  B.  P.) 

This  is  an  appeal  by  William  M.  Beuuett,  who  in  his  own  right,  and 
as  representative  of  the  estate  of  one  M.  11.  Gibbon,  deceased,  chlinis 
to  be  the  owner  of  the  Aurora  lode  mining  chiim,  from  two  decisions 
of  your  office,  under  dates,  respectively,  of  January  28, 189G,  and  April 
1,  189G,  the  first  dismissing  his  protest  against  the  application  of  the 
Silver  Bow  Basin  Mining  Company  for  patent  to  the  Bulger  Hill  and 
Nugget  Gulch. phuier  claims  based  upon  mineral  entry  No.  34  and  the 
papers  filed  in  support  thereof,  in  the  Harris  mining  district,  Sitka, 
Alaska,  and  the  second,  cleuying  his  motion  for  review  of  said  first 
decision. 

The  facts  shown  by  the  record  are  substantially  as  follows: 

The  Bulger  Hill  and  Nugget  Gulch  placer  claims  were  located  March 
19,  and  April  6,  1881,  by  the  original  owners  thereof. 

The  Aurora  lode  claim  was  located  April  9,  1881,  by  the  present 
claimant  Bennett  and  two  others  then  interested  with  him  in  the  claim. 

The  Silver  Bow  Basin  Mining  Company  is  now  the  owner  of  the 
Bulger  Hill  and  Nugget  Gulch  x)lacer  claims,  and  the  said  Bennett  and 
the  estate  of  said  Gibbon,  who  was  also  one  of  the  original  locators,  are 
the  owners  of  whatever  rights  exist  under  the  location  of  the  Aurora 
lode  claim  and  the  proceedings  subsequently  had  thereunder. 

By  act  of  Congress  approved  May  17,  1884,  the  laws  of  the  United 
States  relating  to  mining  claims  were  extended  tliroughout  the  District 
of  Alaska.    (23  Stat.,  24.) 

A  coutlict,  to  the  extent  of  G.52  acres  of  surface  ground,  between  the 
placer  and  Lode  claims  furnishes  the  source  of  the  present  controversy. 
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Ill  November,  1887,  Beuiiett,  for  himself  and  liis  co-claimant,  filed  in 
the  local  oftice  an  application  for  patent  for  the  said  Aurora  lode  claim, 
which  had  been  tlesignated  and  was  known  on  the  files  and  records  of 
the  office  as  lot  No.  41;  and  on  January  25,  1888,  one  George  Hark- 
rader,  then  owner  of  the  said  placer  claims,  though  he  was  not  one  of 
the  original  locatoi-s  thereof,  filed  an  lul verse  claim  under  section  2320 
of  the  llevised  Statutes.  It  does  not  affirmatively  appear  that  this 
adverse  claim  was  tileil  within  the  time  allowed  by  law,  but  as  no  ques- 
tion has  been  raised  in  the  record  relative  thereto  it  will  be  i)resumed 
to  have  been  properly  filed. 

Upon  his  said  adverse  claim  suit  was  instituted  by  Barkrader,  in  the 
United  States  district  court  for  the  district  of  Alaska,  within  the  time 
allowed  by  the  statute  for  such  action  to  be  taken  by  an  adverse  claim- 
ant. This  suit  came  on  for  trial  at  the  November  term,  1888,  of  the 
said  court,  and  resulted  in  verdict  and  judgment  in  favor  of  the  x)laiu- 
tift'  for  the  possession  of  the  "  placer  mining  claims"  described  in  the 
complaint  filed. 

A  writ  of  error  was  obtaineil  to  the  Judgment  from  the  supreme 
court  by  Bennett,  and  by  decision  of  that  court,  rendered  May  27, 
1895,  the  judgment  of  the  court  below  was  afiirmed  (158  U.  S.,  441). 

In  the  meantime,  to  wit,  on  March  14,  1891,  the  Silver  Bow  Basin 
Mining  Conipan^'^,  as  successor  to  the  rights  of  llarkrader,  filed  in  the 
local  oflQce  a  certified  copy  of  the  judgment  roll  of  the  lower  court, 
accompanied  by  an  application  for  patent  for  the  0.52  acres,  in  conflict 
as  aforesaid,  as  a  placer  mining  claim,  and  was  allowed  to  make  min- 
eral entry  No.  34  covering  the  same.  Why  tlic  application  and  entry 
were  restricted  to  the  0.52  iicres,  and  were  not  nnule  for  the  whole  area 
of  the  placer  claims,  does  not  ap[)ear.  The  said  application  and  entry 
papers  were  forwarded  to  your  office,  but  in  view  of  the  pendency  of 
said  suit  in  the  sui)reme  court  on  writ  of  error,  as  stated,  further  action 
in  the  premises  was  for  the  time  suspended.  * 

After  the  said  decision  of  the  supreme  court  had  been  rendered,  to 
wit,  on  August  10,  1895,  the  Aurora  lode  claimant  filed  in  your  ofiice 
his  protest  against  the  issuance  of  patent  to  the  placer  claim  upon  said 
mineral  entry  No.  34. 

This  protest,  referring  to  the  surface  conflict  as  hereinbefore  set 
forth,  between  the  lode  and  placer  claims,  as  originally  located,  alleges 
in  substance,  that  there  exists  within  the  limits  of  said  surface  conflict 
a  lode  or  vein,  known  as  the  Aurora  lode  claim,  which  was  discovered 
by  protestant  and  said  M,  U.  Gibbon,  and  was,  by  them,  on  the  9th 
day  of  April,  1881,  duly  located  and  properly  surveye'l,  marked  and 
designated  on  the  ground,  by  monuments,  stakes  and  otherwise,  in  all 
respects  in  accordance  with  the  local  laws,  customs,  and  regulations  of 
the  Harris  mining  district,  and  that  notice  of  said  location  was  duly 
filed  and  recorded  in  the  proper  records;  that  ever  since  its  location, 
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the  protestant  had  been  in  the  actual,  open  and  notorioas  possession 
of  said  lode  claim,  and  had,  in  the  year  1893,  erected  thereon  a  Hunt- 
ington mill  and  other  valuable  improvements,  and  had  extracted  from 
the  mine  large  quantities  of  valuable  ores  and  milled  tbe  same  on  the 
premises;  that  he  had  continuously  worked  and  operated  the  said 
mine  since  the  time  of  tlie  location  thereof,  had  oxi)ended  in  developing 
and  improving  the  same  more  than  $50,000.00,  had  driven  during  the 
time  over  three  hundred  feet  of  tunnels,  had  operated  the  mine  at  large 
profit,  and  had  realized  in  the  operation  thereof  more  than  $75,000; 
that  said  Aurora  lode  claim  was  known  by  name  and  general  reputa- 
tion throughout  the  Harris  mining  district;  and  in  the  vicinity  of  its 
location,  and  especially  to  the  original  locators  and  to  the  present 
owners  of  the  said  x)lacer  claims,  was  known  to  contain  rock  in  place 
and  well  defined  veins  or  lodes  of  gold-bearing  quartz;  that  said 
improvements  were  erected  and  are  situated  within  the  limits  of  the 
said  overlap  or  surface  conflict;  that  at  the  date  of  the  placer  locations 
the  locators  thereof  knew,  and  at  the  date  of  the  said  application  for 
patent  the  present  owner  thereof  knew,  of  the  existence  of  said 
Anrora  lode  minhig  claim,  and  none  of  them  ever  at  any  time  asserted 
any  claim  to  the  lodes,  veins  or  ledges,  by  reason  of  the  placer  locations 
and  the  proceedings  thereunder,  or  otherwise,  but  always  recognized 
the  protestant's  right  thereto. 

The  protest  is  accompanied  by  the  separate  affidavits  of  said  Ben- 
nett and  six  other  persons,  which  fully  sustain  the  allegations  thereof. 
Two  of  these  affiants  were  original  locators  of  the  i)lacer  claims,  and 
they  aver,  among  other  things,  that  at  the  time  of  said  locations  the 
ground  was  covered  with  snow,  the  surface  being  wholly  invisible;  that 
three  days  after  said  locations  were  completed  Bennett  and  others  were 
seen  by  affiants  upon  the  ground  locating  the  Aurora  lode  claim;  that 
after  the  snow  disappeared  affiants  themselves  discovered  that  there 
was  in  fact  quartz  and  rock  in  place  within  the  line  of  the  Aurora  lode 
claim  as  located;  that  said  Bennett  and  others  went  immediately  into 
possession  of  the  Aurora  lode  claim  and  had  been  continuously  in  pos- 
session, improving  and  operating  the  same,  ever  since;  and  that  the 
original  locators  of  the  placer  claims  never  asserted  any  claim  or  right 
thereto  in  any  resi)ect  whatever.  One  of  said  two  affiants  further  states 
that  he  was  a  witness  in  the  said  suit  in  the  district  court  and  that  at 
the  trial  thereof  it  was  not  claimed  by  the  plaintiff,  Harkrader,  that  he 
had  any  right  or  claim  whatever  to  the  quartz  or  rock  in  place  within 
the  limits  of  said  Aurora  lode  claim. 

Three  of  said  affiants,  after  severally  avemng  upon  their  personal 
knowledge  the  existence  of  rock  in  place,  ledges  and  lodes  of  mineral 
bearing  ore  within  the  Aurora  lode  claim,  further  say,  in  substance,  that 
they  were  of  the  trial  jurors  in  the  said  suit  in  the  district  court  and 
that  during  the  trial  of  said  suit  no  evidence  was  submitted  to  the  jury 
tending  to  raise  a  question  as  to  whether  the  Aurora  lode  claim  con- 
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tained  rock  in  place  and  valuable  lodes,  and  that  no  sucli  question  was 
passed  upon  by  the  jury;  there  was  no  contention  before  the  juiy  as  to 
the  right  of  the  Aurora  lode  claimant  to  the  rock  in  i)lace,  ledges  and 
veins  within  the  lines  of  said  claim  as  originally  located^it  being  con- 
ceded by  all  parties  and  known  as  a  fact  to  the  jurors  that  the  defend- 
ant, Bennett,  was  the  owner  of  and  was  oi}erating,  with  large  improve- 
ments thereon,  his  said  Aurora  lode  mining  claim,  and  that  the  only 
question  argued  before  and  submitted  to  the  jury  for  their  determina- 
tion was  as  to  the  validity  of  the  Bulger  Hill  and  IS^ugget  Gulch  placer 
claims,  and  this  was  the  only  question  passed  upon  by  the  jury. 

In  view  of  these  things  Bennett  asked  for  a  hearing  in  the  case,  in 
order  that  he  might  have  opportunity  to  establish  by  x)roi)er  evidence, 
in  the  regular  way,  the  facts  set  forth  in  his  protest,  and  especially  the 
material  fact  of  the  known  existence  of  the  Aurora  lode  mining  claim 
within  the  limits  of  the  placer  locations,  at  the  time  of  the  said  appli- 
cation for  patent  by  the  placer  claimant,  March  14,  18D1. 

On  consideration  of  the  record  thus  j)reseuted,  your  office,  on  Janu- 
ary 28,  1896,  held,  in  effect,  that  the  judgment  of  the  United  States 
district  court  is  conclusive  of  the  questions  raised  by  said  protest,  and 
that  by  virtue  of  that  judgment  and  its  affirmance  by  the  supreme 
court,  as  stated,  the  placer  claimant  is  entitled  to  patent  for  the  ground 
in  controversy,  and  it  was  thereupon  ordered  that  the  said  i)rote8t  be 
dismissed. 

On  February  18, 1896,  counsel  for  Bennett  filed  a  motion  for  review 
of  said  decision,  assigning  various  errors,  which  it  is  not  deemed  neces- 
sary here  to  specifically  set  forth. 

Upon  consideration  of  the  motion  for  review,  your  office  on  April  1, 
1896,  denied  the  same,  holding  in  substance  and  effect: 

(1)  That  the  original  placer  claimants,  by  virtue  of  their  i>rior  loca- 
tion were  entitled,  not  only  to  the  possession  of  their  entire  claim  as 
located,  but  also  to  all  the  veins  and  lodes  included  within  the  bound- 
aries thereof;  and  that  their  right  to  such  veins  or  lodes  within  said 
boundaries  could  not  be  affected  by  the  location  of  a  lode  claim  within 
said  boundaries,  made  subsequently  to  the  placer  location; 

(2)  That  the  present  placer  claimant  therefore  should  be  allowed  to 
file  an  amended  application  for  patent,  embrjicing  the  lode  claim  in 
controversy;  or  if  it  should  be  charged  by  said  claimant  that  no  such 
vein  or  lode  exists  within  the  boundaries  of  the  placer  claim,  a  hearing 
should  then  be  ordered  to  determine  that  question ;  and 

(3)  That  at  all  events  the  rights  of  the  lode  claimant  m  this  case 
were  settled  by  the  judgment  of  the  court  adversely  to  him,  and  there 
was,  therefore,  no  error  in  the  decision  complained  of,  dismissing  his 
protest. 

It  is  not  deemed  necessary  to  set  forth  in  detail  the  numerous  speci- 
fications of  error  contained  in  the  appeal  by  Bennett  which  brings  the 
case  here.  Suffice  it  to  say  that  they  deny  in  toto  the  correctness  of 
the  several  rulings  of  your  office  stated  in  substance  as  aforesaid. 
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These  rulings  will  be  considered  in  the  order  in  which  they  have 
been  already  stated;  and 

(1)  As  to  the  effect  of  the  placer  locations: 

In  your  said  decision  of  April  1, 1896,  you  hold  in  substance  that 
such  a  location  gives  to  the  locators  or  claimants  under  it  a  right  to 
all  yeins  or  lodes  included  within  its  boundaries,  though  not  claimed 
as  such,  or  even  discovered  at  the  time;  and  that  such  right  in  the 
placer  claimant  can  not  be  affected  by  any  subsequent  discovery  or 
location  by  another,  of  a  lode  claim  within  the  boundaries  of  the  placer 
claim.  In  other  words,  a  placer  claim,  once  lawfully  located  distinc- 
tively as  such,  gives  to  the  owner  thereof  the  right  to  appropriate  to 
his  own  use  and  benefit  any  lodes  or  veins  of  mineral  bearing  ores, 
which  may  thereafter  be  discovered  and  located  by  another  within  the 
limits  of  his  claim;  and  all  he  will  have  to  do  in  order  to  procure  title 
to  such  subsequently  discovered  lodes  or  veins,  in  the  discovery  and 
location  of  which  he  took  no  part,  would  be  to  include  them  in  his 
application  for  patent  when  filed,  and  pay  the  additional  price  per  acre 
therefor  as  required  by  law.  This  I  understand  to  bo  the  logical  effect 
of  your  said  decision. 

It  does  not  appear  to  me  that  such  is  the  law.  No  case  has  been 
cited  in  which  the  precise  question  has  been  decided,  nor  am  I  aware 
of  any. 

Under  the  mining  laws  of  the  United  States  property  rights  in  veins 
or  lodes  containing  mineral  bearing  ores  are  iicquired  in  the  first 
instance  by  discovery  and  location.  It  has  frequently  been  held  by 
the  courts  that  a  mining  claim  once  perfected  under  the  law  by  dis- 
covery and  location,  becomes  property  in  the  highest  sense  of  that  term 
(Sullivan  v.  Iron  Silver  Mining  Company,  143  U.  S.,  431-434;  Belk  v. 
Meagher,  104  U.  S.,  279-283). 

That  there  can  be  no  valid  location  of  a  mining  claim  without  dis- 
covery to  support  it  will  hardly  be  questioned.  And  a  location  on 
account  of  the  discovery  of  a  vein  or  lode  can  only  be  made  by  the  dis- 
coverer, or  one  claiming  under  him.  If  the  title  to  the  discovery  falls, 
so  must  the  location  which  rests  upon  it.  But  if  the  discoverer  has  him- 
self x>^rfected  a  valid  location  on  account  of  his  discovery,  no  one  else 
can  have  the  benefit  of  that  location,  unless  he  should  abandon  his 
prior  right  (Gwillim  v,  Donnellan,  115  U.  S.,  45-50). 

It  is  also  to  be  remembered  that  the  two  classes  of  mineral  dei>osits, 
namely,  vein  or  lode  deiK>sits,  and  placer  deposits,  may  exist  in  the 
same  superficial  area,  and  that  they  may  be  discovered,  located  and 
claimed  by  the  same,  or  different  persons,  and  patented  accordingly. 
This  is  not  only  in  accord  with  the  plain  import  of  the  statute  (Section 
2333  R.  S.),  but  is  also  well  settled  by  both  judicial  and  departmental 
decisions  (Reynolds  v.  Iron  Silver  Mining  Company,  116  U,  S.,  687-697; 
South  Star  Lode,  20  L.  D.,  204).  The  said  two  classes  of  mineral  depos- 
its are  entirely  separate  and  distinct  from,  and  exist  wholly  independ- 
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entl y  of  each  other.  The  mining  statutes  appear  to  be  founded  upon 
tlie  well-known  and  universally  recognized  difference  in  their  charac- 
ter. The  vein  or  lode  of  mineral  bearing  quartz  is  more  valuable  than 
the  surface  and  placer  deposits,  and  Congress  has  accordingly  fixed  the 
price  per  acre,  as  represented  by  the  superficial  area,  of  the  former  at 
$5.00  per  acre,  and  of  the  latter  but  $2.50  per  acre.  This  was  stated 
in  substance  by  the  Supreme  Court  in  the  case  of  Reynolds  v.  Iron  Sil- 
ver Mining  Company,  just  cited,  wherein  the  court  also  said  it  had  been 
shown  by  experience  that  both  these  classes  of  mineral  deposits  might 
be  found  in  the  same  superficial  area,  and  that  section  2333  of  the 
Revised  Statutes  makes  provision  for  such  a  case.  That  section  is  as 
follows : 

Where  the  same  person,  association,  or  corporation  is  in  possession  of  a  placer- 
claim,  and  also  a  vein  or  lode  included  within  the  boundaries  thereof,  application 
shall  be  tiiadelbr  a  patent  for  the  placer  claim,  with  the  statement  that  it  includes 
such  vein  or  lode,  and  in  such  case  a  patent  shall  issue  for  the  placer-claim,  subject 
to  the  provisions  of  this  chapter,  including  such  vein  or  lode,  upon  the  payment  of 
five  dollars  per  acre  for  such  vein  or  lode  claipj^  and  twenty-five  feet  of  surface  on 
each  side  thereof.  The  remainder  of  the  placer- claim,  or  any  placer  claim  not 
embracing  any  vein  or  lode-claim,  shall  be  paid  for  at  the  rate  of  two  dollars  and 
fifty  cents  per  acre,  together  with  all  costs  of  proceedings;  and  where  a  vein  q^ 
lode,  such  as  is  described  in  section  twenty-three  hundred  and  twenty,  is  known  to 
exist  within  the  boundaries  of  a  placer-claim,  an  application  for  a  patent  for  such 
placer-claim  which  does  not  include  an  application  for  the  vein  or  lode  claim  shaU 
be  construed  as  a  conclusive  declaration  that  the  claimant  of  the  placer-claim  has 
no  right  of  possession  of  the  vein  or  lode  claim ;  but  where  the  existence  of  a  yein 
or  lode  in  a  x)lacer-claim  is  not  known,  a  patent  for  the  placer-claim  shall  convey  all 
valuable  mineral  and  other  deposits  within  the  boundaries  thereof. 

This  section,  as  was  stated  by  the  supreme  court  in  the  case  of 
Noyes  r.  Mantle,  127  U.  S.,  348-352,  and  in  other  cases  both  prior  and 
subsequent  thereto,  makes  provision  for  three  classes,  as  follows: 

1.  When  one  applies  for  a  placer  patent,  who  is  at  the  time  in  the 
possession  of  a  vein  or  lode  included  within  the  placer  boundaries,  be 
must  state  the  fact,  and  then,  upon  payment  of  $5.00  per  acre  for  such 
vein  or  lode  claim  and  twenty-five  feet  of  surface  on  each  side  thereof 
and  $2.50  per  acre  for  the  placer  claim,  a  patent  will  issue  to  him  cov- 
ering both  the  placer  claim  and  the  lode. 

2.  Where  a  vein  or  lode  is  known  to  exist  at  the  time  within  the 
boundaries  of  the  placer  claim,  an  application  for  patent  for  the  latter 
which  does  not  include  an  application  for  the  vein  or  lode  will  be  con- 
strued as  a  conclusive  declaration  that  the  placer  claimant  has  no  right 
of  possession  to  the  vein  or  lode. 

3.  Where  the  existence  of  a  vein  or  lode  in  a  placer  claim  is  nqt 
known  at  the  time  of  the  application  for  patent,  title  will  be  conveyed 
by  such  patent  to  all  veins  or  lodes  within  its  boundaries. 

The  i)revsent  case,  if  the  allegations  of  the  protest  filed  by  Bennett 
are  true,  would  seem  to  come  within  the  second  of  the  three  classes 
named,  if  within  any  of  them.    Certainly,  it  does  not  belong  to  either 
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of  the  other  two.  The  original  locators  of  the  placer  claims,  assuming 
the  allegations  in  the  protest  to  be  true,  were  not  at  the  date  of  the 
placer  locations  in  the  possession  of  the  vein  or  lode,  and  did  not  by 
their  said  locations  lay  any  claim  thereto.  Their's  were  distinctively 
placer  locations.  They  could  not  have  had  any  just  claim  to  the  lode 
because,  as  we  have  seen,  they  were  not  the  discoverers  thereof,  and 
could  not  therefore  lawfully  locate  it,  or  assert  any  property  rights  in 
it.  The  lode  claim  was  discovered  by  others;  was  located  by  others; 
and  upon  its  location,  as  prox)erty  under  the  law,  belonged  to  others. 
Nor  was  the  present  placer  claimant  in  possession  thereof  at  the  date 
of  his  application  for  patent,  at  which  time  and  long  prior  thereto,  the 
existence  of  the  vein  or  lode  within  the  limits  of  the  placer  locations, 
was  a  well  known  fact. 

But  whether  this  case  comes  wholly  within  the  said  second  class  or 
not,  as  to  which  more  will  be  said  when  we  come  to  consider  the  next 
question  raised  by  the  appeal,  it  cannot  longer  be  doubted  that  the 
question  as  to  whether  lodes  or  veins  of  mineral  bearing  quartz  pass 
under  a  patent  covering  a  placer  claim,  is  to  be  determined  by  the  fact 
of  the  known  or  unknown  existence  of  such  veins  or  lodes  at  the  date  of 
the  application  far  patent  by  the  x)lacer  claimant,  and  not  at  the  date 
of  the  location  of  his  claim.  If  at  that  date  the  veins  or  lodes  were 
known  to  exist  and  were  not  included  in  the  application  for  x)atent,  no 
title  to  them  can  pass  by  the  patent;  if  not  known  to  exist  at  that 
date,  the  placer  patent  will  carry  the  title  to  them  (South  Star  Lode, 
snpra^  and  cases  cited). 

This  being  the  settled  law,  both  by  departmental  construction  and 
judicial  decfsion,  as  is  also,  as  we  have  seen,  that  a  mining  claim  once 
discovered  and  duly  located  becomes  the  property  of  the  discoverer  or 
Icwsator ;  and  in  further  view  of  the  fact,  as  well  as  the  settled  law,  that 
both  placer  and  lode  claims  may  and  do  exist  within  the  same  super- 
ficial area,  and  may  be  located  by  and  patented  to  different  owners,  it 
would  be  strange  indeed  if  a  placer  location  can,  as  such,  operate  either 
to  withdraw  from  subsequent  discovery  and  location  any  lodes  or  veins 
within  its  boundaries  by  any  one  other  than  the  placer  claimant,  or  to 
approimate  the  benefit  of  such  discovery  and  location  if  made  by 
another  to  the  use  and  benefit  of  the  placer  claimant.  This  would 
give  to  the  placer  location  an  eftect,  in  my  judgment,  not  contemplated 
by  the  mining  laws.  Such  a  location,  in  and  of  itself,  does  not  estab- 
lish any  right  in  the  claimant  under  it  to  the  superficial  area  within  its 
boundaries  except  as  a  placer  claim  or  mine.  Of  its  own  force,  it  can- 
not operate  to  give  title  to  or  property  rights  in  any  veins  or  lodes 
within  its  boundaries.  True,  a  placer  mining  claim  becomes  property 
as  xuch  by  discovery  and  location  the  same  as  a  vein  or  lode  claim,  but 
it  cannot  and  does  not  of  itself  in  any  sense  give  title  to  or  property 
rightB  in  veins  or  lodes;  nor  can  it,  in  my  judgment,  operate  to  pre- 
clude a  subsequent  lawful  discovery  and  location  of  veins  or  lodes 
within  its  boundaries. 
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If  the  contrary  were  the  law,  the  more  valuable  of  the  two  classes  of 
mineral  deposits,  entirely  separate  and  distinct  from  e^acli  other,  but 
frequently  existing  in  the  same  superficial  area,  as  we  have  seen,  might 
be  absolutely  withdrawn  from  exploration  and  x)nrchase,  by  a  location 
covering  a  claim  to  the  less  valuable;  or,  in  cases  like  the  present  one, 
the  eff'ect  would  be  to  give  to  the  locators  of  claims  of  the  latter  class 
all  rights  attaching  by  the  discovery  and  location  of  claims  of  the 
former  class,  which  are  held  to  be  property  rights  in  the  highest  sense 
of  that  term.  I  cannot  believe  such  is  the  law,  and  my  conclusions, 
therefore,  upon  this  branch  of  the  case,  are: 

That  while  the  discovery  and  location  of  a  i>lacer  mining  claim  estab- 
lishes in  the  owner  the  right  to  the  possession  of  the  superficial  area 
within  its  boundaries  for  all  purposes  connected  with  and  incident  to 
the  use  and  operation  of  the  same  as  a  placer  mining  claim,  such  location 
does  not  operate  to  give  title  or  I'ight  of  possession  to  veins  or  lodes 
within  its  limits,  or  preclude  the  right  of  discovery  and  location  thereof 
by  others. 

2.  As  to  the  right  of  the  i)lacer  claimant  to  amend  its  application  for 
patent,  so  as  to  include  an  application  for  a  lode. 

The  decision  complained  of  in  this  respect  necessarily  implies  the 
fact  of  the  known  existence  of  the  lode  claim  at  the  date  of  the  placer 
claimant's  application  for  patent.  This  application,  though  it  mentions 
the  adverse  lode  claim  of  Bennett,  does  not  include  an  application  for 
said  lode,  but  is  distinctively  a  placer  application,  and  that  only.  If 
section  2333  of  the  Kevised  Statutes  is  at  all  applicable  to  the  case, 
then  such  an  application  for  patent  is  thereby  expressly  declared  to  be 
a  conclusive  declaration  that  the  placer  claimant  has  no  right  to  the 
possession  of  the  lode,  and  in  view  thereof  such  claimant  could  not 
now  be  allowed  to  amend  its  application  so  as  to  include  the  lode,  even 
if  it  liad  asked  to  do  so,  which  does  not  appear  from  the  record  before 
me  to  have  been  done  at  the  date  of  the  decision  complained  of. 

In  your  said  office  decision  you  make  an  exception  of  this  case  from 
the  operation  of  said  section  2333,  based  iipon  the  idea  that  the  placer 
claimant,  by  adversing  the  lode  claim  in  the  courts,  thereby  claimed 
possession  of  all  veins  or  lodes  within  the  placer  limits  during  the  pend- 
ency of  such  adverse  proceedings.  I  do  not  think  that  such  a  claim  of 
possession,  even  if  made  as  stated,  could  in  any  event  override  the  posi- 
tive i)rovision  of  the  statute  that  the  application  itself  shall  conclusively 
determine  the  right  of  possession  of  the  lode  against  the  applicant  if 
the  lode  is  not  applied  for.  But  I  do  not  understand  that  by  the  said 
adverse  proceedings  the  owner  of  the  placer  claim  asserted  any  right 
whatever  to  the  possession  of  the  vein  or  lode.  On  the  contrary,  the 
complaint  filed  in  the  court  distinctly  sets  forth  a  claim  to  the  premises 
in  question  as  a  placer  mine,  and  makes  no  claim  to  any  vein  or  lode 
that  may  exist  therein.  Instead,  therefore,  of  any  claim  to  the  posses- 
sion of  the  vein  or  lode  being  shown  by  the  adverse  proceedings,  it 
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clearly  appears  therefrom  that  the  then  placer  claimaut  disclaimed  any 
such  right  of  possession,  by  basing  his  said  adverse  proceedings  wholly 
and  solely  upon  a  i)lacer  location  or  claim. 

It  is  contended,  however,  tliat  said  section  2333  can  have  no  ai)pli- 
cation  to  the  present  controversy,  because  at  the  date  of  the  placer 
application  for  patent  the  lode  claim  had  been  duly  located,  was  the 
private  property  of  the  locators,  and  therefore  could  not  have  been 
lawfully  included  in  the  application  for  patent.  That  such  were  the 
facts  is  distinctly  averred  in  the  said  protest  by  Bennett,  the  lode 
claimant. 

In  the  case  of  Noyes  i\  Mantle,  supra,  the  supreme  court,  in  con- 
struing said  section  2333,  said : 

This  Bection  can  have  uo  application  to  lodes  or  veins  within  the  bonndnries  of  a 
placer  claim,  which  have  been  previously  located  under  the  laws  of  the  United 
States,  and  are  in  possession  of  the  locators  or  their  assi^^us;  for,  as  already  said, 
such  locations,  when  perfected  under  the  law  are  the  property  of  the  locators,  or 

parties  to  whom  the  locators  have  conveyed  their  interests The  section 

can  apply  only  to  lodes  or  veins  not  taken  up  and  located  so  as  to  become  the  prop- 
erty of  others.  If  any  are  not  thus  owned,  and  are  known  to  exist,  the  applicant 
for  a  patent  must  include  them  in  his  application,  or  he  will  be  deemed  to  have 
declared  that  he  had  no  right  to  them. 

The  same  doctrine  was  again  enounced  and  followed  in  the  subse- 
quent case  of  Sullivan  r.  Iron  Silver  Miniug  Company,  143  U.  S.,  431. 

I  conclude,  therefore,  that  whether  this  case  be  considered  as  coming 
within  the  purview  of  said  section  2333  or  not,  a  question  which  it  is 
Bot  necessary  here  to  determine,  in  neither  event  can  the  i)reseut  placer 
claimant  be  allowed  to  amend  his  application  for  patent  so  as  to  include 
an  application  for  the  said  vein  or  lode  and  thereupon  secure  patent 
therefor.  If  the  statute  applies,  the  placer  claimant's  rights  in  this 
respect  are  conclusively  determined  by  its  application  for  patent  as 
filed.  If  the  statute  does  not  apply,  as  under  the  decision  of  the 
supreme  court  and  the  facts  alleged  in  said  protest  it  would  seem  that 
it  may  not,  such  right  of  amendment  is  nevertheless  equally  precluded, 
because  to  allow  it  would  enable  the  placer  claimant  to  appropriate  to 
himself  that  which  under  the  law,  assuming  the  allegations  of  said 
protest  to  be  true,  is  clearly  the  property  of  others. 

3.  As  to  the  eftect  of  the  judgment  of  the  court. 

In  your  said  office  decision  of  April  1, 1896,  you  state,  in  effect,  that 
the  judgment  of  the  court  in  this  case  determined  but  one  question, 
and  that,  the  right  of  possession;  that  the  question  as  to  whether  there 
was  a  known  lode  within  the  limits  of  the  placer  claims,  was  not  before 
the  court  and  was  not  decided  by  it.  This  I  believe  to  be  the  correct 
view  of  the  scope  and  effect  of  the  adverse  proceedings  in  the  court. 
The  question  there  determined  was  simply  the  right  of  possession  of 
the  placer  claims,  distinctly  as  such;  nothing  more,  No  claim  to  the 
lode  was  asserted  by  the  adverse  claimant,  although  it  appears  from 
the  said  protest  that  its  existence  and  its  ownership  by  Bennett,  etc., 
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were  at  the  time,  well  known  and  generally  recognized  facts.  The  com- 
l)laint  filed  by  the  adverse  (claimant  whereon  the  proceedings  in  the 
court  were  founded,  which  is  not  restricted  to  the  premises  in  contro- 
versy here  but  api)ears  to  cover  the  whole  area  of  the  placer  locations, 
avers  the  right  of  possession  in  the  i^laintiff  of  the  premises  described, 
as  placer  clainiH,  The  issue  tried  by  the  court,  therefore,  must  neces- 
sarily have  been  simply  whether  the  plaintiff  was  entitled  to  the  pos- 
session of  the  premises  oh  placer  claims.  It  could  have  no  wider  scope 
under  the  pleadings. 

By  the  judgment  of  the  court  there  was  awarded  to  the  plaintiflf 
"the  possession  of  the  above  described  placer  mining  claims."  No 
question  as  to  the  ownership  or  right  of  possession  of  the  lode  was 
passed  upon.  Xo  such  issue  was  raised  by  the  pleadings  and  there- 
fore could  not  have  been  decided  by  the  court. 

In  view  of  these  things  it  is  difficult  to  conceive  upon  what  principle 
your  oflice  holding,  to  the  effect  that  the  lode  claimant's  right  to  the 
possession  of  the  lode  was  decided  adversely  to  him  by  the  court,  is 
based.  I  do  not  understand  such  to  be  the  effect  of  the  court's  judg- 
ment. The  court  simply  gave  to  the  plaintiff'  what  he  claimed,  namely, 
the  possession  of  the  ground  within  the  limits  of  his  i)lacer  claims  as 
described;  and,  as  stated  in  your  said  office  decision  of  April  1,  1896, 
did  not  determine  any  question  as  to  the  known  existence  of  a  vein  or 
lode  within  said  placer  limits.  Neither  in  my  opinion  did  the  court 
undertake  by  its  judgment  to  determine  any  question  as  to  the  owner- 
ship or  right  of  possession  of  such  vein  or  lode,  nor  could  it  have  done 
so  under  the  pleadings.  Moreover,  if  the  court  did  not  determine  the 
question  of  the  known  existence  of  such  vein  or  lode,  how  coukk  it 
have  determined  any  question  as  to  the  right  of  possession  or  owner- 
ship thereof.  And  further,  it  is  to  be  remembered  that  the  application 
for  patent  by  the  placer  claimant  was  not  filed  until  March  14,  1891, 
more  than  two  years  after  the  date  of  the  judgment  of  the  district 
court;  and  that  the  date  of  the  tiling  of  that  application  is  the  time 
relative  to  which  the  fact  of  the  known  existence  of  a  vein  or  lode 
within  the  placer  limits  is  to  be  determined. 

It  thus  clearly  appears  that  Jieither  the  question  as  to  the  known 
existence  of  a  vein  or  lode  within  the  limits  of  the  placer  chiims  at  the 
date  of  the  placer  application  for  patent,  nor  the  question  as  to  the 
right  of  possession  and  ownershij)  of  "such  vein  or  lode,  if  so  known  to 
exist,  was  before  the  court  in  the  adverse  proceedings,  and  neither  was 
passed  upon  by  the  court.  These  important  questions,  both  material 
to  the  present  controversy,  are  therefore  entirely  open  for  departmental 
adjudication. 

As  already  stated  in  another  part  of  this  opinion,  the  question  as  to 
the  right  of  the  i)lacer  claimant  to  the  vein  or  lode,  if  in  fact  known 
to  exist  within  the  i^lacer  limits  at  the  date  of  its  application  for  patent 
must  be  conclusively  determined  against  it  by  the  fact  that  its  appli- 
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cation  for  patent  does  not  include  an. application  for  tlie  vein  or  lode. 
But  the  question  as  to  the  known  existence  of  sucli  vein  or  lode  within 
the  placer  limits,  as  alleged,  still  remains  undetermined,  and  in  view 
thereof  I  am  of  the  opinion  that  the  protest  filed  by  Bennett  should 
have  been  entertcuned  by  your  office. 

By  said  protest  the  ^^nown  existence  of  a  valuable  vein  or  lode  of 
mineral  bearing  quartz  or  rock  in  place  within  the  ])laccr  limits,  at  the 
date  of  the  application  for  patent  by  the  placer  claimant,  is  not  only 
averred  under  oath,  and  the  averment  supported  by  numerous  corrobo- 
rating affidavits,  but  it  is  alleged  in  the  same  manner,  that  such  vein 
or  lode  was  discovered  and  duly  located  as  a  mining  claim  under  the 
local  rules  and  customs  then  in  existence  in  Alaska,  as  far  back  as  1881, 
nearly  ten  years  i)rior  to  the  placer  application  for  i)atent,  and  that  the 
locators  and  present  claimants  thereunder  have  expended  a  vast  amount 
of  money  in  improving  and  operating  the  same,  and  have  been  continu- 
ously in  its  possession,  improving  and  operating  it  fis  a  mining  claim 
ever  since  the  date  of  said  location,  and  were  in  such  possession  at  the 
date  of  the  filing  of  the  i)lacer  application  for  patent.  If  these  things 
be  true  as  alleged,  there  can  be  no  doubt,  in  my  judgment,  that  the 
protestant,  claiming  in  his  own  right  and  for  another  as  stated,  is  the 
lawful  owner  of  said  vein  or  lode  and  should  be  protected  in  his  rights 
thereto. 

The  only  question  which  presents  any  serious  difficulty  to  my  nund 
relates  to  the  extent  of  surface  area  the  lode  claimant  will  be  entitled 
to  in  the  event  he  sustains,  by  i)roof  in  the  regular  way,  the  allegations 
of  his  protest.  His  claim  as  originally  located  appears  to  be  something 
over  five  hundred  feet  in  width  at  the  points  of  conflict  with  the  placer 
locations.  The  extensive  and  valuable  improvements  erected  upon  the 
claim  are  alleged  to  be  ux)on  that  part  within  the  overlap.  The  surfiice 
ground  being,  however,  only  an  incident  to  the  lode  and  not  a  part  of 
it,  I  am  of  the  opinion  that,  under  the  judgment  of  the  court,  the  placer 
claimant  is  entitled  to  the  surface  area  within  the  overlap,  except  so 
much  thereof  as  is  necessary  to  the  occupation,  use,  operation,  and 
enjoyment  of  the  lode  claim  by  its  owners.  This  may  be  more  or  less 
according  to  the  extent  and  location  of  the  present  improvements,  if 
any,  and  other  conditions  i>eculiar  to  this  particular  claim.  I  know  of 
no  established  precedent  controlling  in  such  a  case  as  this,  but  in  view 
of  the  8ui)erior  right  of  the  placer  claimant  to  the  surface  area  as  estab- 
lished by  prior  location  and  by  the  judgment  of  the  court  in  the  adverse 
proceedings,  I  do  not  think  that  the  superior  right  of  the  lode  claimant 
to  the  iwssession  of  his  lode,  if  its  discovery,  location  And  known  exist- 
ence be  true  as  alleged,  should  be  allowed  to  carry  with  it  more  surface 
ground  within  the  overlap  than  is  necessary  for  the  occupation,  use, 
ox>eration  and  full  enjoyment  thereof.  Having  been  defeated  in  the 
adverse  proceedings  in  the  court,  it  would  appear  to  be  but  just  and 
right  that  the  lode  claimant  should  be  thus  restricted  as  touching  the 
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surface  area  of  his  claim,  and,  indeed,  such  seems  to  be  necessary  in 
order  to  give  effect  to  the  court's  judgment. 

In  view  of  the  foregoing  your  said  office  decisions  of  January  28,  and 
April  1, 1890,  are  reversed,  and  you  are  directed  to  order  a  hearing  upon 
the  protest  filed  by  Bennett,  for  the  purpose  of  determining: 

1.  Whether  or  not,  at  the  date  of  the  application  for  patent  by  the 
placer  chiimant,  there  was  known  to  exist  within  the  boundaries  cov- 
ered thereby,  a  vein  or  lode  claim  as  alleged ;  and, 

2.  What  extent  of  surface  area  on  each  side  of  said  vein  or  lode  within 
such  boundaries  will  be  necessary  for  the  occupation,  use,  operation, 
and  full  enjoyment  thereof  by  the  owners,  in  the  event  its  known  exist- 
ence shall  be  established  as  alleged. 

Upon  the  report  of  such  hearing  you  will  ])roceed  to  adjudicat>e  the 
case  upon  the  principles  herein  enunciated. 


Floeida  Central  and  Peninsui.ar  K.  R.  Co.  r.  Bell  et  al. 

Motion  for  review  of  departmental  decision  of  April  7, 1806,  22  L.  D., 
451,  denied  by  Secretary  Smith,  July  13,  1806. 


PRACTK  K-APPKAI^MOTIOX  TO  DISlVfTSS. 

Keyes  r.  Machomioh. 

Failnre  to  appeal  in  tirno  can  not  be  excused  on  the  gronnd  that  in  the  notice  of  tlie 
decision  tbe  period  accorded  for  appeal  was  erroneously  stated  as  thirty  instead 
of  sixty  days,  where  the  a])pellant  has  had  tlie  benefit  of  the  fnll  period,  and  the 
adverse  party  takes  no  advantajjo  through  said  error. 

Secretary  Sniith  to  thr,  Vommissioner  of  the  General  Land  Office,  July 

1,%  lS9(i.  (R.  F.  H.) 

Elijah  B.  Keyes  appeals  from  your  office  decision  of  April  30,  1805, 
dismissing  his  contest  against  homestead  entry  No.  3234  of  Davenport 
T.  Maehomich,  made  December  7,  1893,  for  the  S\V.  J  of  NE.  J,  the 
NW.  i  of  SE.  i,  the  SE.  4  of  NW.  J  and  NE.  J  of  SW.  J,  Sec.  31,  T. 
22  N.,  R.  16  E.,  Susanville  land  district,  California. 

Notice  of  said  decision  was  served  upon  the  attorney  for  Keyes  May 
7, 1895,  but  said  written  notice  contained  the  statement  that  Keyes  had 
thirty  days  in  which  to  appeal  from  said  decision, 

Keyes  filed  his  appeal  from  said  decision  in  the  local  office  July  10, 
1895,  and  on  the  same  day  served  notice  of  said  appeal  on  the  attorney 
for  Maehomich. 

Motion  to  dismiss  said  appeal  on  the  ground  that  the  same  was  not 
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taken  within  the  sixty  days  allowed  by  Enle  86  of  Practice  was  filed 
by  attorney  for  Machomich. 

In  opposition  to  the  motion  it  is  nrged  that  the  notice  served  was 
defective,  in  that  it  allowed  bnt  thirty  instead  of  sixty  days  for  appeal, 
and  that  had  the  register  and  receiver  at  the  expiration  of  the  thirty 
days  reported  that  no  appeal  had  been  taken,  it  would  have  been  the 
duty  of  the  Commissioner  to  order  a  new  notice,  and  that  the  time  of 
appeal  being  governed  by  rule  and  not  by  statute,  the  presumption 
that  all  persons  know  the  law  does  not  apply.  The  answer  to  these 
arguments  are,  tliat  the  appellant  has  been  in  no  manner  injured  or 
misled  by  the  notice  complained  of;  that  he  has  had  the  benelit  of  the 
full  sixty  days  allowed  by  the  rule ;  that  he  saw  and  read  tbe  decision 
of  the  Commissioner  from  which  he  sought  to  appeal;  that  said  deci- 
sion did  not  limit  the  time  of  appeal  as  fixed  by  the  rule  of  practice; 
and,  lastly,  that  the  entryman  is  not  seeking  any  advantage  by  reason 
of  the  thirty  days  notice. 

It  is  an  elementary  maxim  of  practice,  that  ''the  practice  of  the 
court  is  the  law  of  the  court,"  and  this  maxim  goes  hand  in  hand  with 
the  maxim,  ignoratia  juris  non  excusat,  and  the  Rules  of  Practice  must 
be  observed,  and  such  a  deviation  from  them  will  entail  consequences 
detrimentiil  to  the  suitor.  It  is  true  that  in  cases  of  this  nature,  the 
government  is  always  a  necessary  party,  and  by  virtue  of  supervisory 
powers,  may  waive  a  defective  appeal,  and  assume  jurisdiction,  when- 
ever the  interests  of  the  government,  or  strong  equities,  demand  the 
suspension  of  the  rule,  that  gross  injustice  be  not  done,  yet,  such  is  not 
this  case.  In  the  case  of  Julien  v.  Hunter  (18  L,  I).,  151),  which  involved 
a  motion  to  dismiss  an  appeal  on  the  ground  that  it  was  not  taken  in 
time,  it  was  said  in  passing  upon  the  question  as  to  whether  accept- 
ance of  notice  of  the  appeal  was  a  waiver  of  laches  on  the  part  of  the 
appellant — 

In  the  case  at  bar,  however,  there  was  no  consent  to  delay,  but  «iniply  an  accept- 
ance of  service  of  notice  after  the  time  therefor  liad  oxpirod.  It  wotild  tlierefore 
come  within  the  rnU^  already  quoted,  from  Sheldon  r.  Warren,  and  in  said  case  on 
review  (9  L.  D.,  668),  it  was  held  that  the  rules  of  practice  limiting  the  time  within 
which  appeals  may  be  taken,  will,  in  all  contest  cases,  be  strictly  enforced,  in  the 
absence  of  valid  excnse,  or  circumstances  calling  for  the  exercise  of  supervisory 
anthority. 

In  the  case  before  mo,  the  excuse  might  be  held  sufficient,  in  the  absences  of  any 
atlveroe  claim,  but  from  the  examination  of  the  record  which  I  have  made  in  deter- 
mining the  motion  to  dismiss,  I  am  convinced  that  no  injustice  ha.s  been  done  by  the 
decision  already  rendered  in  the  case.  Tliere  is  no  call,  therefore,  for  the  exercise 
of  my  supervisory  authority. 

In  Eaven  r.  Gillespie  (6  L.D.,  240),  it  was  said:  ''On  motion  of  the  iippellee,  an 
appeal,  not  fiUed  in  time,  must  be  dismissed.'' 

In  accordance  with  the  foregoing  rule,  I  am  of  opinion  that  the  motion 
to  dismiss  the  appeal  in  this  case  must  i)revail,  and  said  appeal  is  accord- 
ingly dismissed. 
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RATLROAB  LANDS-SECTION  4,  ACT  OF  MARCH  3,  188T. 

Carlton  Seaybr  bt  al. 

The  right  of  a  pnrchaser  from  a  railroad  company  to  perfect  title  under  section  4, 
act  of  March  3,  1887,  may  be  exercised  without  regard  to  whether  his  purchase 
was  made  before  or  after  the  passage  of  said  act,  if  it  was  made  in  good  faith, 
and  before  the  land  was  held  to  be  excepted  from  the  grant. 

Secretary  Smith  to  the  Commhsioner  of  the  General  Land  Office,  July 
(W.  A.  L.)  13,  1896.  (O.  J.  G.) 

Thia  case  involves  the  S.  ^  SB.  J,  Sec.  29,  T.  1  K,  R.  8  W.,  S.  B.  M., 
Los  Angeles  land  district,  California. 

The  said  tract  was  patented  to  the  Southern  Pacific  Railroad  Com- 
pany April  4, 1879,  which  patent  was  declared  void  by  the  U.  S.  Supreme 
Court  in  December  1892.  After  the  land  had  been  formally  restored  to 
the  public  domain  in  accordance  with  the  decree  of  the  U.  S.  circuit 
court  filed  April  27,  1893,  Carlton  Seaver  and  Stoddard  Jess  submitted 
proof  under  section  4  of  the  act  of  March  3, 1887  (24  Stat.,  556),  in 
support  of  their  alleged  right  to  said  land.  The  said  proof  was  rejected 
by  the  local  oflice,  it  appearing  that  claimants  hjwi  purchased  the  land 
from  the  comi)any  under  deed  dated  May  19,  1887. 

On  appeal  your  oflice,  under  date  of  February  14,  1896,  affirmeci  the 
action  of  the  hical  office,  holding  that  the  right  of  purchasers  to  per- 
fect title  under  secticm  4  of  the  act  of  March  3,  1887,  is  intended  for 
those  who  i)urcha«o  in  good  faith  prior  to  the  passage  of  said  act. 

The  claimants  have  appealed  from  your  office  decision  to  this  Depart- 
ment, assigning  the  following  errors: 

1.  In  holding  that  the  remedy  granted  hy  the  fourth  section  of  the  act  of  Man^h  3^ 
1887,  applies  only  to  purchases  from  the  railroad  hefore  the  date  of  said  act. 

2.  lu  not  holdinj;  that  said  section  applies  to  all  purchases  from  a  railroad,  at  any 
time  hefore  the  decision  of  the  supreme  court,  under  or  iu  accordance  with  which  an 
adjustment  provided  hy  the  first  section  of  said  act,  shall  he  made. 

3.  In  not  holding  that  said  section  applies  to  all  purchavses  from  a  railroad,  hefore 
actual  adjustment  and  finding  of  an  erroneous  certification  or  patent  issued  to  a  rail- 
road, upon  the  grants  therein  mentioned  or  referred  to. 

On  November  17, 1887  (6  L.  D.,  272)  Attorney  General  Garland  gave 
an  opinion  on  certain  questions  proposed  to  him  relative  to  the  third, 
fourth  and  fifth  sections  of  the  act  of  March  3,  1887.  Speaking  of  the 
section  now  under  consideration  he  says: 

The  fourth  section  is  a  part  of  a  general  scheme  for  the  disposition  of  lands  which 
have  heen  erroneously  certified  or  patented  to  the  railroads,  which  certification  or 

patenting  has  hoou  set  aside  and  the  title  restored  to  the  United  States 

By  the  expressed  words  of  the  section  with  reference  to  the  time  when  the  patent 
shallissue:  ''The  person  or  persons  so  purchasing  in  good  faith  ....  shall 
ho  entitled  to  the  laud  so  purchased  ....  a/fer  the  grants  respectively  shall 
have  heen  adjusted.^'  As  the  adjustment  then  must  ho  completed  first  the  patents 
under  the  fourth  section  are  only  intended  to  he  issued  after  it  shall  have  heen 
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legally  determined,  in  the  mode  prescribed  in  the  second  section,  that  the  certifica- 
tion or  patent  to  the  railroad  had  been  erroneously  issued. 

The  second  section  of  the  act  reads  as  follows :  '^  That  if  it  shall  appear, 
upon  the  completion  of  such  adjustments  respectfully  (sic),  or  sooner, 
that  lands  have  been,  firom  any  cause,  heretofore  erroneously  certified 
or  patented  etc." 

It  would  appear  from  the  language  of  the  act  and  its  interpretation 
by  the  Attorney  General  that  said  act  was  intended  to  include  all  lauds 
erroneously  certified  or  patented  by  the  company  prior  to  the  date  of 
adjofitmeut,  whether  such  lands  were  purchased  before  or  after  the 
passage  of  the  act  of  March  3, 1887. 

The  Attorney  General  in  the  opinion  cite<l  continues  as  follows: 

The  whole  scope  of  the  law  from  the  second  to  the  sixth  section;  inclusiTe,  is 
remedial.  Its  intent  is  to  relieve  from  loss  settlers  and  bona  fide  purchasers,  who 
through  the  erroneous  or  wrongful  disposition  of  the  lands  in  the  grants,  by  the 
officers  of  the  government,  or  by  the  railroads,  have  lost  their  right  or  acquired 
equities,  which  in  justice  should  be  recognized.  .  .  '.  The  whole  remedial  part 
of  the  law  was  passed  with  a  recognition  of  the  fiict  that  the  railroad  companies 
had  sold  lands  to  which  they  had  no  just  claims. 

The  cases  of  Sethman  v.  Clise  (17  L.  D.,  307)  and  Helton  et  al  r.  Rut- 
ledge  (20  L.  D.,  22)  were  as  to  whether  the  right  of  a  qualified  trans- 
feree to  purchase  under  section  5,  act  of  March  3, 1887,  was  affected  by 
the  fiict  that  his  purchase  was  made  after  the  passage  of  said  act.  In 
the  former  case  it  was  said — 

In  my  opinion  it  was  the  intention  of  Congress  that  the  adjustment  of  these  grants 
should  be  begun  at  once  and  completed  as  eoon  as  possible,  yet  experience  has  shown 
that  making  these  adjustments  was  not  the  work  of  a  day  and  Congress  must  be 
held  to  have  known  that  much  time  was  necessarily  employed  before  the  end  should 
be  reached. 

The  act  directed  the  manner  of  making  adjustments,  and  it  was  the  evident  inten- 
tion of  Congress,  as  expressed  in  the  5th  section  of  the  act,  that  when  in  the  adjust- 
ment of  these  grants  it  was  ascertained  that  land  had  been  bought  from  the  railroad 
companies  for  which  they  could  convey  no  good  title,  such  buyers  or  their  trans- 
ferees, if  bona  fide,  should  be  allowed  to  purchase  the  tracts  claimed  by  theoi.  And 
it  can  make  no  difference,  I  think,  whether  a  transferee,  otherwise  entitled  to  pur- 
chase, bought  the  land  before  or  after  the  day  of  approval  of  the  act,  if  it  was 
originally  purchased  in  good  faith  from  any  said  company. 

The  case  of  Andrus  et  al  v,  Balch  (22  L.  D.,  238),  cited  the  above  deci- 
sion, concluding  as  follows: 

The  argument  here  used  applies  with  equal  force  whore  the  original  i^urchaso  was 
ma<le  after  the  passage  of  the  act,  as  when  the  transfer  from  the  original  purchaser 
was  made  after  the  passage  of  the  act  and  I  am  of  the  opinion  that  it  can  make  no 
diflference  whether  the  purchase  from  the  company  was  made  before  or  after  Ihe 
passage  of  the  act  of  March  3,  1887,  if  made  in  good  faith,  believing  the  title  to  be 
good  and  before  the  land  purchased  was  held  to  be  excepted  from  the  grant. 

It  thus  appears  that  the  several  sections  of  the  act  of  March  3, 1887, 
are  but  different  parts  of  the  same  scheme,  namely,  to  secure  from  the 
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railroads  a  relinquishment  or  reconveyance  to  the  United  States  of 
lauds  theretofore  erroneously  certified  or  pateut^d,  and 

to  relieve  from  loss  settlers  aud  bona  fide  parchasers,  who,  through  the  erroueons  or 
wrongful  disposition  of  the  lands  in  the  grants,  by  ihe  officers  of  the  government,  or 
by  the  railroads,  have  lost  their  right  or  acquired  equities,  which  in  justice  shoold 
be  recognized. 

It  has  been  shown  that  relief  similar  to  that  applied  for  in  the  case  at 
bar  has  been  granted  under  the  fifth  section  of  the  act  of  March  3, 
1887  to  transferees;  there  seems  to  be  no  good  reason  why  the  same 
relief  should  not  be  granted  to  an  original  purchaser  under  the  fourth 
section  thereof. 

It  is  in  evidence  that  the  money  for  the  i)urchase  of  the  land  in  ques 
tion  was  paid  by  the  claimants  to  the  company  some  time  in  the  month 
of  March,  1887.    It  also  appears  that  there  are  no  adverse  claimants. 

Your  oflQce  decision  is  accortlingly  reversed,  the  claimants'  proof  will 
be  accepted,  and  your  ofiice  will  accordingly  demand  payment  from  the 
railroad  company  for  the  land  in  question,  as  provided  in  section  four 
of  the  a€t  under  consideration. 


COAI^   LuVNl>-PIlEFEUKNC'K   KIGIIT  OF  ENTOY. 

Walked  t).  Taylor. 

The  preference  right  of  entry  conferred  by  section  2348  K.  S.,  is  dependent  upon  the 
opening  and  improving  of  a  coal  mine  on  public  land  that  is  in  the  actual  p08> 
session  of  the  applicant. 

Secretary  Smith  to  the  Commisftioner  of  the  General  Land  Offlc€y  July 

13,  1890.  (E.  B.,  Jr.) 

Harry  L.  Taylor  appeals  from  the  decision  of  your  ofiice  of  July  11, 
1895,  holding  his  coal  declaratory  statement  No.  001,  filed  July  G,  1893, 
for  the  NW.  J  of  Sec.  24,  T.  21  N.,  It.  116  W.,  Evanst<m,  Wyoming,  land 
district,  for  cancellation  and  rejecting  his  application  filed  July  28, 
1894,  to  purchase  the  land  under  his  said  declaratory  stiitement. 

Taylor's  filing  was  made  under  section  2'MH  of  the  Revised  Statutes 
to  secure  a  preference  right  of  entry  to  the  land  above  indicated,  and 
alleged,  aoiong  other  things,  continued  possession,  commencing  May 
29, 1893,  and  that  he  had  "located  and  opened  a  valuable  mine  of  coal 
thereon."  On  March  12, 1894,  Sharp  Walker  filed  his  coal  declaratory 
statement  for  the  same  land,  alleging  possession  since  March  4, 1894, 
thus  making  a  claim  thereto  adverse  to  that  of  Taylor.  One  J.  S. 
Beckwith  also  subseijuently  made  a  coal  filing  for  the  same  land. 
When  Taylor  offered  final  proof  and  applied  to  purchase  the  laud, 
July  28,  1S04,  the  local  ofiice  suspended  acticm  upon  his  application 
until  due  notice  should  have  been  given  to  the  adverse  claimants  of 
record  as  provided  by  paragraph  30  of  liules  aud  Kegulations  uuder 
the  coal  land  law,  approved  July  31, 1882, 
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Beckwith  acknowledged  service  of  notice  on  him  in  August  following 
(the  precise  day  of  the  month  written  in  the  acceptance  is  illegible). 
The  record  does  not  show  when  Walker  received  notice,  but  the  same, 
api)arently,  brought  out  his  protest,  filed  August  24,  1894,  charging 
that  Taylor  never  made  any  discovery  of  coal  on  the  laud,  nor  did  any 
work  upon  the  same  in  the  way  of  taking  out  coal  therefrom,  and  that 
since  his  filing  the  tract  had  remained  vacant  and  unoccupied  except 
as  to  his  (Walker's)  own  possession.  As  the  result  of  a  hearing  at 
which  Taylor  and  Walker  only  appeared,  the  local  office  rejected  the 
application  of  the  former  to  purchase,  on  November  20,  1894,  on  the 
grounds,  among  others,  that  he  had  not  been  in  possession  of  the  land 
since  March  4, 1894,  and  had  not  worked  and  made  such  improvements 
thereon  and  shown  such  good  faith,  generally,  in  the  premises,  as  would 
entitle  him  to  enter  the  land  in  the  face  of  the  protest  of  an  adverse 
claimant  in  possession.  Upon  appeal  by  Taylor  your  office  affirmed 
the  decision  of  the  local  office,  and  held  his  filing  for  cancellation. 

Only  two  of  the  nine  assignments  of  error  made  in  Taylor's  appeal 
demand  consideration  here.  These  are  that  your  office  erred  (1)  in 
finding  that  the  evidence  did  not  show  good  faith  in  him  in  the  matter 
of  improvements,  and  (2)  in  holding  his  declaratory  statement  for  can- 
cellation. The  first  of  these  raises  an  issue  of  fact,  the  second,  of  law. 
It  is  unnecessary  to  set  out  or  discuss  at  any  length  the  testimony  upon 
the  question  of  fact.  The  decisions  of  the  local  office  and  of  your  office 
are  in  entire  harmony  upon  that  question  and  are  adverse  to  appellant. 
The  testimony  has  been  carefully  examined  here  and  not  only  fails  to 
show  that  any  improvements  in  the  way  of  opening  a  mine  of  coal  on 
the  land  or  of  making  it  more  valuable  for  coal  mining  purposes  were 
ever  made  by  appellant,  but  it  is  also  shown  both  by  the  testimony  of 
one  Lessenger,  Taylor's  agent,  and  by  numerous  witnesses  in  behalf  of 
protestant,  that  Taylor  was  not  in  actual  i)ossession  of  the  land  when 
he  filed  his  application  to  purchase.  The  testimony  further  fails  to 
show  that  Taylor  ever  made  any  discovery  of  coal  on  the  land,  and,  as 
between  him  and  Walker,  shows  that  the  latter  was  in  possession  when 
the  former  filed  his  application  to  purchase. 

Section  2348  K.  8.  makes  the  oi)ening  and  improving  of  a  coal  mine 
upon  the  public  lands  a  condition  precedent  to  the  preference  right  of 
entry  therein  authorized.  It  also  requires  that  an  applicant  to  pur- 
chase thereunder  must  be  in  actual  possession  of  the  land  (James  D. 
N^egus  €t  aL,  11  L.  D.,  32).  Section  2351  R,  S.  i)rovides  that  "priority 
of  possession  and  improvement  followed  by  i>roper  filing  and  continued 
good  faith  shall  determine  the  preference  right  to  purchase"  in  case  of 
conflicting  claims. 

There  were  no  imi)rovements  made  ui>on  this  land  by  Taylor  prior  to 
filing.  It  is  not  shown  that  the  Ogden  Coke  and  Coal  Co.,  w^hose 
assignee  Taylor  claims  to  be,  had  any  right  to  the  land  in  controversy, 
nor  made  any  improvements  thereon,  nor  that  Taylor  purchased  any- 
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thing  of  any  nature  from  said  comx)any.  The  only  evidence  in  support 
of  sucli  claim  is  the  statement  of  Taylor's  agent  Lessenger.  Upon  the 
facts  found  by  your  office  and  shown  by  the  testimony,  the  holding  of 
Taylor's  filing  for  cancellation  was  abundantly  justified. 

lielative  to  Taylor's  contention  in  appeal  and  argument  that  he 
should  have  been  allowed  to  make  private  entry  of  the  land  under 
section  2347  R.  S.,  notwithstanding  his  said  filing,  it  may  be  proper — as 
it  certainly  is  suflicient — to  say  in  passing,  (1)  that  he  elected  to  pro- 
ceed otherwise,  as  already  indicated,  (2)  that  he  filed  no  application  to 
make  private  entry  thereof,  and  (3)  that  no  such  entry  could  have 
been  legally  allowed  until  the  adverse  filings  of  Walker  and  Beckwith 
were  disposed  of. 

The  rejection  of  the  application  to  purchase  and  the  proposed  can- 
cellation of  Taylor's  filing  are  accordingly  afiirmed. 


MINING   <I.AIM-FINAI.  <:EUTIFIC^VTK-TITLE. 

J.  C.  Bakeu  Fraction  Placer. 

The  final  certificate  of  a  mincrul  entry  will  not  bu  allowed  to  embrace  the  name  of 
one  who  fails  to  uhow  that  ho  owned  an  interest  in  the  claim  at  the  date  of 
application,  or  that  Hubseqiiently,  and  (trior  to  entry,  he  acquired  such  interest 
from  a  legal  api>licaut. 

Secretary  Smith  to  tfie  Comtnvisioner  of  the  General  Land  Office^  July 

i.7,  1896.  •  (B.  B.,  Jr.) 

Eli  C  Wood,  Adam  Aulbach  and  Lawrence  O'Neil,  who  made  Cceur 
d'Alene,  Idaho,  mineral  entry  No.  108,  ]VIarch  1*8,  1805,  for  the  J.  G. 
Baker  Fraction  placer  claim,  appeal  from  your  oftice  decision  of  October 
5, 1895,  requiring  proof  that  Aulbach  and  O'Neil  owned,  each,  an  inter- 
est in  the  claim  at  date  of  application,  or  subscijuently  and  prior  to 
entry  accjuired  such  from  a  legal  applicant,  and  proof  of  O'NeiFs  citizen- 
shii>,  and  holding  that  in  default  of  the  proof  required  the  names  of 
Aulbach  and  O'Neil  must  be  stricken  from  the  final  certificate  of  entry. 
The  contention  of  the  appeal,  briefly  stated,  is  that  the  abstract  of  title 
and  a  certain  judgment  on  file  furnish  the  required  proof. 

The  abstract  of  title  does  not  show  that  at  date  of  filing  application, 
December  39,  1804,  or  of  entry,  either  of  the  i)arties  in  question  had 
any  interest  in  said  claim.  Aulbach's  claim  of  title  through  one  Mary 
C.  Nason,  as  widow  of  C  C.  Nason,  can  not  be  recognized,  for  the 
reason  that  it  is  not  shown  that  Mary  0.  Nason,  as  alleged  widow,  or 
otherwise,  had  any  interest  in  the  claim.  It  is  not  shown  that  Mary 
C.  Nason,  who  made  certain  conveyances  of  record  to  Aulbach,  was 
the  widow  of  C.  C.  Nason.  Your  oftice  properly  held  that  an  agree- 
ment to  convey,  under  certain  conditions,  by  J.  0.  Baker,  the  locator 
of  the  claim,  which  agreement  is  set  up  as  a  connecting  link  to  show 
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ail  interest  in  C.  C.  Nason,  did  not  convey  any  interest.  Two  deeds, 
one  dated  October  14,  1893,  and  recorded  the  same  day,  from  ^^Mary 
C.  Xason,  widow  of  0. 0.  Nason,  deceased,"  and  one  dated  and  recorded 
December  26,  1894,  from  Mary  0.  Nason,  both  to  said  Aulbach,  consti- 
tute the  only  evidence  afforded  by  the  said  abstract  of  any  conveyance 
of  an  interest  in  said  claim  to  Aulbach  jmor  to  date  of  entry.  It  is 
unnecessary,  in  view  of  the  i)rohibition  in  paragraph  93  of  current 
Kegulations  under  the  mining  laws,  to  consider  the  record  of  certain 
conveyances  from  parties  not  applicants  for  patent,  made  subsequent 
to  the  application. 

The  "certain  judgment"  hereinbefore  referred  to  is  apparently  a 
judgment  such  as  is  indicated  in  section  2326  of  the  Revised  Statutes^ 
rendered  June  26,  1890,  in  a  suit  by  certain  claimants  of  said  claim 
against  the  claimants  of  the  Idaho  Bar  placer  claim,  by  the  district 
court  in  and  for  Shoshone  county,  Idaho.  This  judgment  was  in  favor 
of  the  then  J.  G.  Baker  Fraction  claimants,  among  whom  were  said 
O'JS^eil  and  "Mary  C.  Nason  administratrix  of  Ohrit^topher  I^Tason 
deceased."  This  judgment  is  of  no  avail  so  far  as  either  Aulbach  or 
O'Neil  is  concerned,  before  the  land  department,  in  view  of  the  show- 
ing made  by  the  abstract  of  title.  Said  abstnict  does  not  show,  as 
already  indicated  in  part,  that  any  one  authorized  in  the  premises  con- 
veyed any  interest  of  0. 0.  Nason  or  Christopher  Nason  in  said  lode  claim 
to  said  Aulbach.  Without  setting  forth  the  minutia  of  computation  it 
is  found  that  said  abstract  shows  that  by  deed  dated  June  23,  and 
recorded  June  25, 1894,  said  O'Neil  conveyed  an  undivided  one  eighth 
interest  in  the  claim  in  question  to  Eli  C.  and  James  R.  Wood,  which 
was  one  seventy-second  greater  interest  than  he  is  shown  to  have  at 
any  time  acquired.  Said  judgment  does  not  show  the  amount  of  his 
interest.  It  is  unnecessary  in  view  of  the  foregoing  to  consider  the 
question  of  O'NeiPs  qualification  as  to  citizenship.  Your  office  dicision 
in  accordance  herewith  is  affirmed. 


MINING  CI^AIM— REINSTATEMKNT-llELOCATION. 
MCGOWAN  ET  AL.    V.  ALPS  CONSOLIDATED   MINING  Co. 

A  mineral  entry  canceled  witbout  notice  to  the  entryman  must  be  reinstated  irre- 
spective of  any  intervening  adverse  claim. 

The  cancellation  of  a  mineral  entry  does  not  in  itself  render  the  ground  covered 
thereby  subject  to  relocation^ 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office,  July 

13, 1806.  (P.  J.  0.) 

The  record  in  this  case  shows  that  The  Alps  Consolidated  Mining 
Company,  by  G.  L.  Havens,  Superintendent,  on  October  2,  1881,  made 
application  for  patent  for  the  Alps  No.  2  lode  mining  claim^  survey  Ko, 
1814— VOL  23 8 
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1953,  Leadville,  Colorado,  land  district.  On  December  19,  1882,  the 
Alps  Company  abandoned  that  portion  of  its  claim  that  conflicted  with 
the  Great  Eastern  lode,  and  on  the  same  day  made  entry,  Ko.  1497,  of 
the  Alps  No.  2,  less  this  conflict. 

In  so  far  as  material  to  the  quastion  involved  here  the  next  step  was 
by  your  ofiQce  letter  of  April  8, 1885,  addressed  to  the  surveyor  general 
of  Colorado,  which  required  a  new  survey  of  the  Alps  No.  2,  showing 
the  exclusion  of  the  Great  Eastern.  Ue  was  required  to  notify  the 
parties  in  interest.  Thus  the  matter  rested  October  9, 1894,  when  your 
ofiice  called  for  a  report  from  the  surveyor  general  as  to  what  action 
had  been  taken  under  your  former  letter.  On  November  9th,  following, 
he  reported  that  on  October  13, 1894,  he  "  wrote  J.  W.  Smith,  Leadville, 
registered,  $25  deposit  required,  and  sent  a  copy  of  former  General 
Land  Office  letter;"  that  the  registry  receipt  was  returned,  but  no 
further  action  had  been  taken. 

On  March  19, 1895,  your  office  addressed  the  register  and  receiver, 
calling  attention  to  the  correspondence  with  the  surveyor  general,  and 
held  the  entry  for  cancellation. 

On  June  15, 1895,  the  register  reported  that  notice  had  been  mailed 
to  the  Alps  Consolidated  Mining  Company  at  Leadville  by  registered 
letter  and  the  same  was  returned  uncalled  for.  Thereupon,  by  letter  of 
June  24, 1895,  your  office  canceled  the  entry. 

On  July  6, 1895,  there  was  filed  in  the  local  office  the  affidavit  of  one 
B.  F.  Stickley,  by  which  it  is  shown  that  he  is  the  agent  of  the  Alps 
Company,  and  has  been  such  agent  for  ten  years;  that  the  company 
has  no  office  in  Leadville;  ^Hhat  affiant  this  dayfor  the  first  time  learned 
of  the  requirements  of  Hon.  Commissioner's  letter  of  April  8, 1885;" 
that  the  company  never  had  notice  of  such  requirement;  that  the  com- 
pany "  stands  ready,  willing  and  able  to  comply  with  all  the  require- 
ments of  the  General  Land  Office;"  that  the  premises  are  valuable  and 
large  sums  of  money  have  been  spent  in  the  development  of  the  same. 
The  company  ask  that  the  order  of  cancellation  be  revoked  and  that  it 
be  allowed  to  meet  all  the  requirements  of  your  office. 

Omitting  further  details,  it  is  sufficient  to  say  that  McGowan  et  aU 
on  June  26, 1895,  located  the  ground  under  the  name  of  the  Clark  lode, 
and  they  appeared  by  counsel  and  objected  to  the  reinstatement  of  the 
Alps  entry.  Your  office,  however,  by  letter  of  October  16,  1895,  held 
that  the  cancellation  was  erroneous,  and  the  same  was  recalled  and 
revoked,  whereupon  McGowan  et  aU  prosecute  this  appeal,  assigning 
numerous  grounds  of  error. 

The  most  material  contention  of  counsel  is  that  it  was  error  to  rein- 
state this  entry  in  the  presence  of  an  alleged  adverse  right  in  the  land, 
acquired  as  it  was  by  a  relocation  of  the  identical  ground,  after  the 
cancellation  of  the  entry  by  your  office. 

There  is  nothing  in  the  record  that  would  justify  the  surveyor  general 
in  sending  notice  of  your  office  order  of  1885  to  J.  W.  Smith.    This  is 
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the  only  mention  of  this  name  in  the  record.  Neither  was  there  any- 
thing to  waiTant  the  local  officers  in  mailing  the  notice  to  the  Alps 
Company  addressed  at  Leadville.  On  the  contrary,  the  certificate  of 
incorporation  filed  in  their  office  shows  that  the  office  of  the  company 
is  in  New  York  City.  It  follows  that  the  cancelhUion  was  without 
notice  to  the  claimant,  and  therefore  erroneous.  The  attention  of  your 
office  being  called  to  this,  it  could  do  nothing  less  than  reinstate  the 
entry. 

The  fact  that  the  entry  was  canceled  would  not  of  itself  render  the 
ground  subject  to  relocation.  The  original  location  of  the  lode  was  not 
nlfected  by  the  cancellation,  even  though  it  had  been  regular,  and  the 
owner  could  still  hold  it  uuder  its  possessory  right  so  long  as  there  was 
a  compliance  with  the  requirements  of  the  law.  (Branagan  et  al,  v. 
Dalaney,  2  L.  D.,  744). 

An  affidavit  by  McGowan  has  been  filed  in  which  he  states  that  the 
annual  assessment  work  for  the  years  1894  and  1895  was  not  performed 
on  the  Alps  No.  2.  This  affidavit  can  not  be  considered,  for  the  reason 
that  the  Alps  Company  has  had  no  notice  of  it. 

There  is  in  the  files  an  amended  survey  of  the  Alps  No.  2,  forwarded 
December  7, 1895. 

Your  office  judgment  is  affirmed,  and  the  papers  transmitted  by  your 
office  letter  "N^  of  November  1, 1895,  are  herewith  returned  for  appro- 
priate action. 


RAILROAD  GRAXT-SEC:TI0N   1,  ACT  OF  APRIL  81,  1876. 

Northern  Pacific  R.  R.  Co.  v.  Treadwell. 

The  confirmation  of  entries  under  section  1,  act  of  April  21,  1876,  is  solely  for  the 
henefit  of  the  individual  claimant;  conditioned  upon  his  compliance  with  law, 
and  was  not  intended  to  confirm  the  entry  absolutel}',  as  against  the  right  of 
the  company,  so  as  to  except  the  land  from  the  grant,  in  favor  of  any  other 
settler. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  July 

13,  1896.  (F.  W.  C.) 

With  your  office  letter  of  November  4, 1895,  are  submitted  the  papers 
in  the  case  of  Northern  Pacific  B.  R.  Co.  v.  Treadwell,  involving  the 
SW.  J  of  Sec.  5,  T.  23  N.,  R.  19  B.,  Waterville  land  district,  Washington. 

This  land  is  within  the  limits  of  the  withdrawal  upon  the  map  of 
general  route  of  the  branch  line  of  said  road,  filed  August  15, 1873. 
It  fell  without  the  limits  of  the  withdrawal  adjusted  to  the  map  of 
amended  general  route  of  the  branch  line  filed  June  11,  1879,  and  was 
restored  to  entry  during  that  year.  It  again  fell  within  the  primary 
limits  of  the  grant  as  adjusted  to  the  map  of  definite  location  filed 
December  8, 1884. 

The  order  of  withdrawal  on  account  of  the  map  of  definite  location 
was  not  received  at  the  local  office  until  January  7, 1888. 
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Subsequeiitly  to  the  filiug  of  the  map  of  deiiuite  location  and  prior 
to  tlie  receipt  of  the  uotice  thereof  at  the  local  office,  to  wit,  on  March 
25,  ISS5,  John  Tymon  was  permitted  to  make  homestead  eutry  of  this 
land,  which  entry  was  contested  by  Treadwell  for  abandonment  and 
ordered  canceled  Jane  22, 1889.  Thereafter  Treadwell  applied  to  file 
pre  emption  declaratory  statement  for  the  land  upon  which  the  present 
controversy  arose. 

The  testimony  shows  that  Treadwell  began  working  upon  the  tract 
in  question  September,  1887.  He  moved  his  family  on  the  x^l^^ce  the 
following  spriug  and  they  have  since  resided  thereon  and  made  improve- 
ments vahied  at  about  $200. 

Your  office  decision  rejected  the  application  holding  that  as  there 
was  no  authority  for  the  filing  of  the  map  of  amended  general  route, 
the  withdrawal  of  1873  continued  and  was  a  bar  to  the  allowance  of 
TreadwelPs  application. 

The  appeal  urges  that  as  Tymon's  eutry  was  made  before  the  receipt 
of  notice  of  the  withdrawal  at  the  local  office  upon  the  map  of  definite 
location,  that  the  same  served  to  defeat  the  grant. 

For  the  disposition  of  this  case  It  is  unnecessary  to  consider  the 
effect  of  the  withdrawal  of  1873  upon  the  map  of  general  route.  The 
record  discloses  no  claim  to  the  land  at  the  date  of  the  filing  of  the  map 
of  definite  location  December  8,  1884,  and  the  land  therefore  passed 
under  the  grant.  While  it  is  true  Tymon  made  entry  before  the  receipt 
of  the  notice  of  withdrawal  at  the  local  office  and  might  have  been  con- 
firmed under  the  act  of  April  !il,  1876  (19  Stat.,  35),  that  is  disregarding 
the  withdrawal  of  1873,  yet  as  held  in  the  decision  of  this  Department 
in  the  case  of  Korthern  Pacific  R.  R.  Oo.  (20  L.  D.,  191),  the  confirma- 
tion of  entries  under  section  one,  act  of  April  21, 1876,  is  solely  for  the 
benefit  of  the  individual  claimant,  conditioned  ui)on  his  compliance 
with  law,  and  was  not  intended  to  confirm  the  entry  absolutely  as 
against  the  right  of  the  company  so  as  to  except  the  land  from  the 
grant,  in  favor  of  any  other  settler. 

Whatever  Tymon's  rights  under  the  act  of  1876  might  have  .been 
had  he  complied  with  the  law,  yet  with  the  abandonment  of  his  entry 
said  act  can  have  no  application,  and  as  Treadwell  settled  upon  the 
land  subsequently  to  the  filing  of  the  map  of  definite  location,  your 
office  decision  rejectiug  his  application  for  conflict  with  the  grant  is 
hereby  affirmed. 


COAL  LAND— SC::irOOL  GRANT-DISCOVERT. 

State  of  Montana  v.  Buley. 

Land  known  to  contain  coal  prior  to  the  admisssion  of  the  State  to  the  Union  is 

excepted  from  the  operation  of  the  school  grant. 
It  is  not  necessary  to  show  tliat  coal  has  been  developed  on  all  parts  of  a  forty  acre 

tract;  if  coal  has  been  discovered  thereon  the  applicant  is  entitled  to  the  whole 

of  such  legal  sab-division. 
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Seci'etary  Smith  to  the  Commissioner  of  the  General  JauuI  Office,  July 
(W.  A.  ii.)  13,  1896.  (P.  J.  C.) 

Tlie  record  in  this  case  shows  that  Charles  E.  Baley  filed  coal 
declaratory  statement  on  December  15, 1891,  for  the  NE.  J  SE.  J,  Sec. 
3C,  T.  19  K.,  R.  6  E.,  Helena,  Montana,  land  district;  that  on  January 
3(),  1893,  he  presented  his  "  afiSdavit  at  purchase,''  and  this  is  endorsed 
*'held  thirty  days  to  give  notice  to  adverse  claimants."  The  land 
being  a  school  section  the  State  of  Montana  was  notified,  and  the 
Attorney  General  under  date  of  February  18,  1893,  replied: 

The  State  electi;  to  institnte  no  contest  in  this  case,  upon  the  ground  that  yonr 
Department,  and  as  weU  the  General  Land  Office  at  Wa8hin<rton  hns  decided  that 
sack  lands  do  not  pass  to  the  State  under  general  grant  of  Congress,  from  the  fact 
that  they  are  mineral  lands. 

Entry  was  made  March  28,  1893. 

On  April  20, 1893,  the  Attorney  General  of  Montana,  in  a  letter  to 
your  office  stated  that  he  was  in  receipt  of  information  "that  there  was 
not  over  three  or  four  acres  of  coal  land  in  said  entire  tract." 

By  letter  of  June  8,  following,  your  office  directed  the  local  to  allow 
the  State  sixty  days  within  which  to  show  cause  wby  the  entry  should 
not  proceed  to  patent. 

On  August  30, 1893,  the  Attorney  General  filed  in  the  local  office 
the  affidavits  of  George  M.  Watson,  Charles  Ashworth,  Frank  Lewis 
and  Edgar  E.  Jones,  and  on  September  4,  that  of  Jerauld  T.  Arming- 
ton.  Each  of  these  affiants  admits  that  there  is  coal  on  the  land  in 
controversy;  that  it  has  been  de^loped  and  mined,  and  coal  hauled 
away  from  the  mine  for  use;  that  there  was  a  tunnel  more  than  one 
hnudred  feet  in  length  showing  a  vein  of  coal;  that  prior  to  Buley's 
entry  this  tunnel  had  been  started  by  witness  Armiugton,  who  admits 
that  he  at  one  time  contemplated  taking  it  as  coal  land.  All  the 
affiants  claim,  however,  that  only  about  six  acres  of  the  forty  is  coal, 
and  claim  that  the  balance  of  it  is  more  valuable  for  agricultural  pur- 
poses. The  affiant  Watson  says,  "Mr.  Buley  stated  to  me  that  Clingan 
was  in  with  him.'^  Jones  says  that  he  had  purchased  the  interest  of 
Buley  "about  two  months  ago;" 

there  was  some  (coal)  shipped  late  in  the  spring.  We  are  selling  all  the  time  to 
local  ranchers.  It  is  worth  three  dollars  a  ton,  that  is  what  we  charge  for  it  .  .  .  . 
We  have  sold  I  believe  about  six  or  eight  tons  since  I  bought  in  ....  as  far 
as  I  know  Clingan  has  always  owned  one-half  of  it.  1  could  not  say  whether 
Clingan  owned  one-half  of  it  when  Buley  filed  on  it. 

Without  any  formal  charges  being  made,  and  upon  these  affidavits, 
your  office  by  letter  of  October  6, 1893,  ordered  a  hearing  "to  deter- 
mine the  character  of  the  land"  and  "also  whether  the  entry  was  made 

by  said  Buley  for  his  own  use  and  benefit." 
The  testimony  was  taken  before  the  clerk  of  the  district  court, 

and  upon  examination  the  local  officers  found  that  the  land  was  more 
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valnable  for  coal  mining  purposes  than  for  agriculture,  and  recom- 
mended that  the  coal  entry  remain  intact. 

Your  office  by  letter  of  August  9, 1895,  reversed  the  loc^l  office,  and 
held  the  entry  for  cancellation  on  the  ground — 

that  the  State  has  shown  that  the  existence  of  coal  within  the  limits  of  the  land 
embraced  in  coutestee's  coal  entry,  in  sufficient  quantity  to  add  to  its  value,  and  to 
jnstify  the  necessary  expenditure  for  extracting  it  therefrom,  was  not  known  prior  to 
November  8,  1889,  and  that  therefore  said  tract  of  land  passed  to  the  State  of  Mon- 
tana under  its  school  laud  grant. 

The  entryman  prosecutes  this  appeal,  assigning  errors  both  of  law 
and  fact. 

The  propriety  of  ordering  a  hearing  in  the  case,  under  the  circum- 
stances and  on  the  showing  made,  is  very  questionable,  to  say  the  least. 
The  State  had  an  opportunity  to  contest  the  entry  in  the  first  place  and 
declined  to  do  so  on  the  ground  that  the  land  was  mineral.  Subse- 
quently, on  an  informal  suggestion  that  there  were  not  more  than  three 
or  four  acres  of  land  that  was  valuable  for  conl,  affidavits  were  allowed 
to  be  filed  by  which  it  was  shown  that  coal  did  exist  on  the  land. 
There  is  not  a  statement  in  the  aflidavits,  which,  if  admitted  to  be  true, 
would  entitle  the  State  to  the  land  under  the  circumstances.  The  hint 
as  to  the  interest  of  Glingan  in  the  entry  is  unworthy  of  consideration 
for  the  purpose  of  ordering  a  hearing  in  view  of  the  entryman's  proof. 

The  decision  of  your  office,  affirming  that  of  the  local,  that  there  is 
no  evidence  in  the  record  showing  that  Bulcy  made  this  entry  in  the 
interest  of  others,  is  concurred  in. 

The  only  issue  remaining  to  be  det^mined  is  whether  coal  was  shown 
to  exist  on  the  land  prior  to  November  8,  1889,  the  date  of  the  admis- 
sion of  Montana  as  a  State.  The  testimony  on  this  point  as  set  forth 
in  your  office  decision  is  quoted  with  approval: 

As  to  the  factfl  known  November  8,  1889,  relative  to  the  existence  of  coal  on  thie 
tract,  and  its  value  for  coal  mining  purposes  the  evidence  8ubniitte<l  at  the  hen  ring 
is  very  meager  and  somewhat  conflicting,  and  is  substantially  as  follows: 

Frank  Lewis,  a  witness  for  the  State,  testified  that  the  tunnel  was  first  opened  by 
Mr.  Armiugtou  in  1886  or  1887,  who  extended  the  same  sixty  or  seventy  feet;  Mr. 
Cnrpeuter  filed  on  it  and  worked  on  it  in  1887,  and  that  the  tunnel  was  in  about 
seventy  feet  when  Buley  commenced  work. 

Mr.  Armington,  also  a  witness  for  the  State,  testified  that  he  located  this  land 
three  or  four  years  ago ;  thought  he  was  going  to  get  good  ooal ;  expended  Hix  oi 
eight  hundred  dollars,  run  in  ten  or  twelve  feet,  then  Mr.  Carpenter  took  out  a 
claim  for  him  and  run  the  tunnel  sixty-seven  or  seventy  feet,  and  received  no  return 
for  his  expenditure. 

Mr.  McQueen,  another  witness  for  the  State,  testified  that  when  he  was  in  the 
tunnel  in  1889  or  1890,  coal  was  visible. 

Mr.  Ashworth,  a  witness  for  contestee,  testified  that  he  did  the  first  work  in  the 
tunnel;  did  it  for  Armington  in  1889;  worked  two  days  and  found  coal ;  it  wns  next 
opcne<l  in  April,  1890,  by  Wall  and  Gncsford  who  run  the  tunnel  sixty  feet  foi 
Armington. 

Mr.  Mortflon,  a  witness  for  the  coal  claimant,  testified  that  he  located  three  coal 
claims  in  1878,  one  of  wJiich  embraces  the  land  involved  in  this  case;  discovered 
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coal  on  it  at  that  time;  found  a  coal  vein  four  feet  five  inches  thick;  the  coal  die- 
covered  in  1878,  was  too  near  the  outcrop  to  tell  whether  it  was  good  coal,  hut  it  was 
coal. 

In  addition  to  this  it  may  be  said  that  the  Bnley  tunnel  has  been  run 
two  hundred  feet  with  a  cross-cut  of  tweuty-oue  feet,  and  that  there  is 
four  and  one-half  feet  of  clean  coal  in  the  breast  of  the  tunnel,  which 
is  about  one  hundred  and  sixty  feet  under  cover.  Also,  that  one  wit- 
ness says  that  as  early  as  1874,  while  surveying  a  military  road  through 
this  land,  he  reported  to  "the  engineering  department  of  the  govern- 
ment" the  existence  of  coal  in  that  region,  and  that  it  was  well-known 
at  that  time.  In  1878  coal  was  opened  and  mined  in  this  section,  and 
the  testimony  shows  that  there  are  coal  mines  in  the  vicinity  and  ad- 
joining the  land  in  dispute.  While  this  latter  fact  would  not  of  itself 
establish  the  existence  of  coal  on  this  identical  tract,  yet  it  is  men- 
tioned to  show  that  in  this  particular  region  there  is  a  coal  measure, 
and  that  it  was  known  prior  to  November  8, 1889. 

It  is  true,  as  shown  by  the  testimony,  that  coal  has  not  been  devel- 
oped on  all  parts  of  the  forty  acre  tract.  But  this  is  not  required.  The 
statute  provides  that  parties  "have  the  right  to  enter  by  legal  subdi- 
visions any  quantity  of  vacant  coal  lands,''  not  exceeding  one  hundred 
and  sixty  acres,  (Sec.  2347  E.  8.)  For  the  purposes  of  this  act  the 
smallest  legal  subdivision  is  forty  acres,  and  if  coal  has  been  discovered 
as  in  this  case,  the  party  is  entitled  to  the  whole  of  such  legal  sub- 
division. 

Your  office  judgment  is  tlierofore  reversed,  and  the  coal  entry  will 
pass  to  patent,  if  otherwise  satisfactory. 


TIMBEB  CULTURE  CONTEST-APPUCATION  TO  ENTER. 

Shea  v.  Williams. 

An  application  to  enter  filed  with  a  timber  culture  contest  is  a  part  of  and  depeudent 
upon  the  result  of  the  contest,  wliethor  it  be  the  first  or  second  contest;  and, 
where  for  any  cause  the  second  contest  fails^  or  never  attaches  by  reason  of  the 
cancellation  of  the  entry  under  the  first  contest,  the  application  filed  witli  the 
second  contest  does  not  serve  to  reserve  the  land  after  the  disposal  of  said  contest, 
but  falls  with  it,  and  confers  no  right  upon  the  applicant. 

The  cafies  of  Riser  t^  Keech,  7  L.  D.,  25,  and  Heilman  v,  Syverson,  15  L.  D.,  184, 
overruled. 

Secretary  Smith  to  ike  Commissioner  of  the  General  Land  Office,  Jnly 
(W.  A.  L.)  13,  1896.  (F.  W.  0.) 

I  have  considered  the  appeal  by  Williams  in  the  matter  of  the  con- 
test of  John  Shea  v.  James  B.  Williams,  involving  the  latter's  home- 
stead entry  No.  15,228,  made  September  23, 1889,  for  the  NW.  J,  Sec. 
20,  T.  18  N.,  E.  27  W.,  North  Platte  land  district,  Nebraska,  from  your 
office  decision  of  May  28,  1892,  holding  said  entry  for  cancellation 
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because  it  was  adjudged  that  Shea  had  a  superior  right  of  entry  in 
said  tract. 

The  facts  in  the  case,  briefly  stated,  are  as  follows: 

On  March  24, 188G,  one  Peter  Gavin  made  timber  culture  entry  of 
this  laud  against  which  one  Lew  Williams  filed  a  contest  on  January 
11, 1888,  resulting  in  a  decision  of  the  local  officers,  dated  May  7, 1888, 
recommending  the  cancellatiou  of  said  entry,  from  which  no  appeal 
was  taken. 

Whilst  said  case  was  awaiting  action  in  your  office,  to  wit,  on  Octo- 
ber 4,  1888,  John  Shea,  the  present  contestant,  filed  a  second  contest 
against  said  entry  by  Gavin,  which  he  amended  on  March  2,  1889,  by 
alleging  that  the  contest  by  Williams  was  speculative,  ^*and  that  said 
contestant  had  filed  contests  against  other  claims  and  has  no  intention 
of  entering  said  tract," 

Shea's  contest  was  accompanied  by  his  api)lication  to  enter  the  land 
in  question  under  the  timber  culture  laws.  On  the  same  day  Shea 
filed  a  second  contest  in  the  case  of  Penner  r.  Baldwin,  accompanying 
the  same  with  a  timber  culture  application  to  enter  the  land  therein 
involved,  and  had,  prior  to  this  time,- filed  a  second  contest  in  the  ca^^e 
of  Shrader  v.  Dillie,  accompanying  the  same  also  with  his  application 
to  enter  the  land  involved  under  the  timber  culture  laws. 

By  your  office  letter  of  August  13,  1889,  the  entry  by  Gavin  was  can- 
celed on  Williams'  contest,  of  which  Williams  was  duly  advised,  and 
within  the  thirty  days  of  preference  right  awarded  successful  contest- 
ants, to  wit,  on  September  23,  1889,  his  brother,  James  Williams,  filed 
his.  Lew  Williams',  waiver  of  any  preference  right  and  same  day  he 
(James  Williams)  was  permitted  to  make  homestead  entry  of  the  land 
in  question. 

On  November  6,  1889,  Shea  conU^sted  said  entry  claiming  a  prefer- 
ence right  under  his  second  contest,  of  which  he  had  never  been  advised 
by  the  local  officers  upon  the  cancellation  of  Gavin's  entry. 

Upon  the  testimony  adduced  the  local  officers  found  that  there  was 
no  fraud  in  the  matter  of  Lew  Williams' contest  against  Gavin's  entry, 
and  dismissed  Shea's  contest. 

Upon  appeal,  your  ofiice  decision  of  May  28,  1892,  reversed  the  deci- 
sion of  the  local  officers  upon  the  authority  of  the  holding  in  the  cases 
of  Kiser  v,  Keech  (7  L.  D.,  25),  Carson  v,  Finity  (10  L.  D.,  532),  in  which 
cases  it  was  held : 

Tho  pendency  of  an  application  to  enter  filed  by  a  second  contestant  with  bis 
aHidavit  of  contest  a^^ainst  a'  timber  culture  entry  operates  to  reserve  the  land 
subject  only  to  the  rights  of  the  first  contestant. 

The  sole  question  for  consideration  therefore  is:  Did  the  application 
by  Shea,  filed  with  his  second  contest,  serve  to  reserve  the  land  after 
the  entry  had  been  canceled  on  Williams'  contest  and  he  had  waived 
his  preferred  right  of  entry! 

It  is  plain  that  your  decision  was  warranted  under  the  holding  made 
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in  the  case  of  Kiser  v.  Keech  (anpra)^  but  without  attempting  to  ques- 
tion the  merits  of  Riser's  claim  in  that  case,  yet  the  principle  therein 
annoanced,  to  my  mind,  is  in  conflict  with  the  fundamental  principles 
governing  the  granting  of  a  preferred  right  of  entry  and  ilie  di8i)oai- 
tiou  of  applications  filed  for  land  already  appropriatecl  by  entries  of 
record. 

It  is  a  fundamental  principle  that  rights  secured  by  an  application 
filed  with  a  timber  culture  contest,  depend  upon  the  establishment  of 
the  charge,  and  if  the  contest  fails  the  application  falls  with  it.  It  is 
also  well  established  that  the  second  contestant  does  not  secure  any 
preference  right  by  reason  of  his  contest,  where  the  entry  under  attack 
is  canceled  in  the  prior  contest  of  anotiier.  Armenag  Sinionian  (13  L. 
D.,  696).  It  is  plain  then  that  Shea  did  not  secure  a  i)referred  right  by 
reason  of  his  contest. 

In  the  case  of  Riser  v.  Reech  (supra)^  it  is  adjudged  that  Riser's  con- 
test was  properly  dismissed  because  the  entry  had  been  canceled  upon 
a  prior  contest,  but  as  Riser  had  filed  an  application  to  enter  the  land 
along  with  his  contest,  it  was  held  that  "such application  operated,  upon 
the  ascertainment  of  the  default,  to  reserve  the  land,  subject  only  to 
rights  of  the  first  contestant,"  thus,  it  was  held  that  the  application 
was  separate  and  apart  from  the  contest,  and  the  pendency  of  the  same 
was  held  to  operate  as  a  reservation  of  the  land. 

If  this  be  the  correct  view  of  the  law,  then,  as  shown  in  the  present 
case,  Shea  was  in  a  i>osition  to  claim  three  tracts,  upon  a  certain  con- 
tingency, without  expending  a  cent  or  taking  a  step  towards  clearing 
the  record  of  defaulted  entries;  further,  before  disposing  of  any  of  these 
tracts,  where  the  first  contestant  from  any  cause  failed  to  make  entry, 
notice  had  to  be  given  Shea  of  his  preferred  right,  and  he  would  thereby 
be  entitled  to  a  second  preferred  period  and  might  make  entry,  if  he 
desired,  or  dispose  of  his  preference  to  others. 

It  has  been  repeatedly  held  that  an  application  tendered  for  lands 
already  appropriated  by  an  entry  of  record,  secures  to  the  party  no 
rights,  and  if  rejected  and  appealed  from,  such  appeal  will  not  cause 
any  rights  to  attach  under  said  application,  even  if  the  prior  entry  be 
canceled  during  the  pendency  of  such  appeal.  Maggie  Laird,  13  L. 
D.,  503. 

It  is  clear,  then,  that  there  is  a  conflict  in  principle  in  the  several 
rulings  with  that  announced  in  the  case  of  Riser  v.  Reech  {Hupra). 

In  Carson  v.  Finity  {supra),  although  Riser  i\  Reech  is  referred  to  as 
authority,  the  facts  show  the  case  i)resented  to  have  been  different. 

In  that  case  the  prior  contestant  withdrew  before  the  cancellation  of 
the  entry,  hence  the  second  contest  attached. 

So  in  Hudson  v.  Francis  (15  L.  D.,  173),  the  prior  contest  was  dis- 
missed and  the  second  contest  attached  before  the  entryman  relin- 
quished. 

In  the  case  of  Heilman  v.  Sy  verson  (15  L.  D.,  184),  however,  the  case, 
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as  presented  by  the  record,  was  similar  to  the  ease  of  Kiser  v.  Keech 
{8upra)j  and  Heilman  was  awarded  the  laud,  by  reason  of  his  applica- 
tion filed  with  a  second  contest,  over  Syverson  who  secured  the  cancel- 
lation of  the  record  entry  but  did  not  assert  his  preference  right  within 
thirty  days  from  notice. 

These  are  the  only  cases  I  have  been  able  to  find  reported,  involving 
directly  the  principle  here  at  issue. 

It  is  plain  to  my  mind  that  the  holding  in  the  two  cases  referred  to, 
is  in  conflict  with  the  principles  hereinbefore  announced  in  the  matter 
of  awarding  preferred  rights  under  contests;  the  disposition  of  appli- 
cations tendered  for  lands  covered  by  existing  entries,  and  that  the 
conflict  arises  from  considering  applications  filed  with  a  contest  as 
separate  from  the  contest. 

After  careful  consideration  therefore,  I  am  of  the  opinion  that  an 
application  filed  with  a  contest  is  a  part  of  and  dependent  upon  the 
result  of  the  contest,  whether  it  be  the  first  or  second  contest,  and 
that  where,  for  any  cause,  the  second  contest  fails  or  never  attaches  by 
reason  of  the  cancellation  of  the  entry  under  the  first  contest,  the 
application  filed  with  such  contest  does  not  serve  to  reserve  the  land 
after  the  disposal  of  the  contest,  but  falls  with  it,  and  confers  no  right 
upon  the  applicant. 

I  must,  therefore,  decline  to  follow  the  decisions  in  the  case  of  Kiser 
V,  Keech,  supra,  and  Heilman  v.  Syverson,  supray  and  so  far  as  they 
conflict  herewith  the  same  are  hereby  overruled. 

Had  Williams  failed  in  his  contest,  Shea  would  then  have  been  entitled 
to  proceed  with  his.  Having  been  successful,  the  record  was  cleared 
upon  Williams'  contest,  and  if  he  failed  to  make  entry,  it  became,  as  any 
other  public  land,  subject  to  entry  by  the  first  qualified  applicant.  In 
this  case  the  brother  of  the  first  contestant  made  entry  of  the  land  on 
the  waiver  of  the  preferred  right.  Had  Shea  shown  that  the  contest 
was  brought  for  a  speculative  purpose  in  the  interest  of  the  present 
entryman,  he  might  have  secured  the  cancellation  of  the  present  entry, 
and  in  that  event,  he  would  have  been  entitled  to  make  entry,  but  not 
by  reason  of  the  application  filed  with  his  second  contest  against  bav- 
in's entry.  The  record  shows  that  he  failed  to  sustain  the  charge  of 
speculative  contest  as  against  Lew  Williams,  and  I  therefore  reverse 
your  oflice  decision  and  direct  that  Shea's  contest  be  dismissed  and 
that  Williams'  entry  be  allowed  to  stand  subject  to  compliance  with  law. 


Willis  v.  Mbrritt. 

Motion  for  rehearing  in  the  cause  above  entitled  denied  by  Secretary 
r  nith,  July  13, 1896.  See  departmental  decisions  of  February  4, 1896, 
22  L.  D.,  79,  and  May  14, 1896,  22  L.  D.,  571. 
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8k>u>ieits'  additional  iiomesteai>-i)uplicate  'certificate. 

Heney  K.  Copp. 

Ib  view  of  the  provisions  of  the  act  of  Aiiji^nst  18,  1894,  validating  outstanding  sol- 
diers' additional  certificates  in  the  hands  of  bona  fide  purchasers,  a  duplicate 
certificate  may  issiie  to  sach  a  pnrrhasor,  in  the  name  of  the  soldier^  on  due 
ahowing  of  the  loss  of  the  original,  and  the  farther  fact  that  it  has  not  heen 
located. 

Seeretury  Smith  to  the  Commvtsioner  of  the  OenercU  Land  Office^  Jyla 
(W.  A.  L.)  13,  1896.  (W.  M.  W.) 

Henry  K.  Copp  has  appealed  from  yoar  office  decisions  of  July  10, 
and  August  1,  1895,  denying  his  application  for  the  issuance  of  a 
duplicate  certificate  of  right  to  make  soldiers'  additional  homestead 
entry  in  the  name  of  one  Samuel  Mitchell. 

The  record  facts  necessary  to  be  considered  in  determining  the  ques- 
tions presented  show,  that  on  January  8, 18-^3,  your  office  issued,  under 
section  2306  of  the  Revised  Statutes,  a  soldiers'  additional  homestead 
certificate  for  5.89  acres  of  land  in  favor  of  Samuel  Mitchell,  late  pri- 
vate of  Company  B,  57th  Regiment  of  United  States  Colored  Troops. 
Said  certificate  was  sent  to  11.  J.  Ennis  of  this  city  as  the  attorney  for 
said  Mitehell. 

On  December  8, 1886,  said  Copp  addressed  a  letter  to  your  office, 
stating  that  there  had  been  lost  or  stolen  from  the  mails  a  soldiers' 
additional  homestead  certificate  for  5.80  acres,  in  the  name  of  Samuel 
Mitchell,  and  requested  that  proper  notings  be  made  on  the  records  of 
your  office.    Mr.  Copp  also  stated  in  said  letter  that  he  desired 

information  as  to  the  proper  course  to  pursue  to  secure  the  additional  homestead 
right  thus  lost  to  said  Mitchell.  If  an  indemnity  bond  will  bo  accepted  and  a  new 
certificate  issued,  I  will  gladly  furnish  the  bond.  I  will  furnish  evidence  of  loss, 
snob  as  affidavits  of  myself,  the  sondor  (aud  the  person)  to  whom  it  was  sent,  but 
by  whom  it  baa  never  been  received. 

By  lett-er  of  December  15,  1886,  your  office  informed  Mr.  Copp — 

That  this  office  does  not  recognize  the  right  of  a  soldier  to  sell  or  transfer  his  right 
to  make  an  additional  homestead  entry,  and  the  fact  that  said  certificate  of  right  is 
oatstanding  is  no  bar  to  the  right  of  the  soldier  to  make  pergonal  entry  in  his  own 
name  at  anytime  prior  to  the  satisfaction  of  his  right  by  the  hication  of  said  certifi- 
cate of  right,  and  I  can  see  no  way  by  which  it  would  bo  safe  and  proper  for  me  to 
issue  a  second  certificate  of  right  in  this  case. 

On  June  22, 1895,  Mr.  Copp  made  application  to  your  office 

for  the  issue  of  a  duplicate  of  the  additional  homestead  certificate  in  the  nani«  of 
Samuel  Mitchell,  late  private  Company  B,  57th  Rcgt.  U.  8.  Colored  Troops,  and  the 
certificate  thereof  to  be  in  my  name  as  the  bona  fide  owner  of  the  sivme,  under  the  act 
of  Congress  approved  August  18,  1894. 

Mr.  Copp  filed  with  his  application  his  sworn  statement  as  follows: 

Some  tinae  in  the  fall  of  the  year  1886  1  purcliascd  of  aud  received  from  Simeon  H, 
Mexxill,  then  chief  of  the  money  order  office  of  the  Washington,  D.  C,  city  post 


124  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

oOire  a  certificate  of  riglit  to  an  additional  homestead  entry  under  section  2306  of 
tlio  U.  S.  Kcvised  Statutes  in  the  name  of  Samnel  Mitchell,  formerly  private  Co.  B, 
57tli  Ro>^iment,  United  States  Colored  Troops,  for  five  and  89/100  acres  of  public 
Inud.  I  paid  said  Simeon  H.  Morrill  about  eighty-five  ($85)  dollars  for  said  certifi- 
cate and  two  powers  of  attorney  executed  by  said  Samuel  Mitchell,  one  power  of 
attorney  to  locate  the  said  certificate  on  public  land  and  the  other  power  of  attor- 
ney to  sell,  transfer,  and  convey  any  land  so  located  or  entered,  the  said  powers  of 
attorney  being  irrevocable  by  said  Samuel  Mitchell. 

Tli:ii  oil  or  about  the  23d  day  of  October  in  the  year  1886  I  enclosed  said  certificate 
and  the  said  two  powers  of  attorney  in  a  letter  addressed  to  the  cashier  of  the  First 
National  Hank  of  Olympia,  Washington,  with  instructions  to  deliver  the  said  papers 
to.fobii  F.  (fowey  on  receiving  from  said  Gowey  one  hundred  and  ten  ($110)  dollars, 
which  sum  less  costs  was  to  be  sent  to  me  bj^  exchange  on  New  York  City.  I  placed 
the  said  letter  in  the  Washington  city  post  office  and  I  was  never  able  to  trace  the 
said  letter  and  I  supposed  and  do  believe  it  was  destroyed,  lost  in,  or  abstracted  from, 
tlie  United  States  mails,  all  without  my  knowledge,  assent  or  connivance, 

Further,  I  never  received  froni  said  John  F.  Gowey  or  the  said  cashier  of  the  First 
National  Bank,  any  pay  for  said  certificate  in  whole  or  in  part,  or  any  promise  to 
pay  from  either  or  both  of  them  or  any  one  else,  in  view  of  the  loss  or  destruction  of 
said  certificate.  Inasmuch  as  it  was  the  common  and  universal  custom  of  the  com- 
mercial world  to  evidence  the  sale,  transfer,  assignment  and  conveyance  of  the  right 
of  the  soldier  under  said  section  of  the  United  States  Revised  Statutes  and  his  cer- 
tificate by  means  of  the  powers  of  attorney  and  not  otherwise,  and  as  the  said  cashier 
and  the  said  John  F.  Gowey  claimed  and  affirmed  that  neither  of  them  had  received 
snid  papers,  I  never  demanded  payment  therefor. 

Further,  I  depose  and  say  that  I  do  not  know  the  address  of  the  said  soldier  Sam- 
uel Mitchell  and  I  have  not  communicated  with  him  or  any  one  in  his  behalf  on  the 
subject  of  the  said  certificate  or  of  an  application  for  the  issue  of  a  duplicate  certifi- 
cate in  the  place  thereof. 

Further,  I  depose  and  say  that  I  am  the  bona ,/!<70  purchaser  for  value  and  the  owner 
of  said  right  and  certificate,  being  the  said  additional  homestead  certificate  in  the 
name  of  Samuel  Mitchell,  late  private  Co.  B,  57th  Regiment  U.  S.  C.  T.,  as  afore- 
said, issued  by  the  Commissioner  of  the  General  Land  Office  January  8,  1883;  that  I 
received  in  good  faith  oh  purchaser  from  said  Simeon  H.  Merrill  the  said  certificate 
and  the  said  two  powers  of  attorney,  as  was  the  custom  of  transfer  of  title  by 
delivery  of  the  papers  and  the  possession  thereof.  Since  the  date  of  said  letter  I 
have  never  seen,  heard  from  or  been  able  to  trace  said  additional  homestead  certifi- 
cate in  the  name  of  Samuel  Mitchell  aforesaid. 

And  also  the  sworn  statement  of  John  F,  Gowey,  as  follows: 

State  of  Washington,  Thnrslon  Couniy,  M.- 
John F.  Gowey,  being  duly  sworn,  deposes  and  states  as  follows:  During  the  year 
1880  it  was  part  of  my  business  to  locate  scrip  on  public  land:  As  nearly  as  I  can 
remember  during  the  latter  part  of  said  year,  I  requested  Henry  N.  Copp  of  Wash- 
ington, D.  C,  to  send  by  express  C.  O.  D.,  to  the  city  of  Olympia,  Washington,  what 
is  known  as  a  fractional  soldiers'  additional  homestead  certificate  of  about  five  acres 
in  area,  which,  if  satisfactory  in  all  respects,  I  would  purchase. 

In  December  of  said  year  I  received  a  communication  from  said  Henry  N.  Copp  to 
the  olTect  that  in  October,  the  second  month  before,  he  had  forwarded  by  mail  to 
the  cashier  of  the  First  National  Bank,  in  said  City  of  Olympia  (of  which  bank  I 
am  now  and  have  been  vice  president  for  the  past  four  years  and  more,  from  the  fall 
of  1887  to  the  fall  of  1890,  I  was  president  of  said  bank  and  from  July,  1882,  to  July, 
1886,  I  was  register  of  the  U.  S.  Land  office  at  Olympia,  Wash.),  a  soldiers'  addi- 
tional homestead  certificate  for  five  (5)  and  89/100  acres  in  the  name  of  Samuel 
Mitchell,  formerly  private  Co.  B,  57th  Regiment  U.  S.  C.  T.    As  I  had  never  seen 
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aor  received  said  certificate,  I  deoliued  to  pay  for  the  same  and  I  have  nevec  paid 
for  it  in  whole  or  in  part  or  promised  to  pay  for  it  iu  whole  or  iu  part.    I  do  not  know 
what  became  of  said  certificate  beyond  the  statement  made  by  said  lienry  N.  Copp. 
(Signed)  John  F,  Gowey. 

On  July  10, 1895,  your  office  denied  Mr.  Copp's  application. 

Oil  July  11, 1895,  he  filed  a  motion  for  review  of  your  office  decision, 
which  motion  was  overruled  by  your  office  letter  of  August  1,  ^895. 

Ill  his  appeal  Mr.  Copp  specifies  several  grounds  of  alleged  errors  in 
the  decisions  appealed  from,  the  sixth  and  ninth  of  which  are  as 
follows: — 

6.  In  not  holding  that  the  evidence  submitted  together  with  the  fact  that  no 
elfort  has  been  made  to  locate  said  certificate  since  it  left  the  possession  of  said 
Copp,  nearly  nine  years  ago,  raises  a  reasonable  presumption  of  its  loss  or  destruc- 
tion and  entitles  him,  as  its  owner,  under  the  act  of  Aug.  18, 18U4,  to  a  duplicate 
certificate  thereof,  in  bis  name,  under  said  act. 

9.  In  holding  that  ^Merrill's  connection  with  Mitchell'  must  be  shown,  in  the  face 
of  the  fact  that  it  is  already  shown  that  Merrill  had  possession  of  the  certificate 
issued  to  Mitchell  under  claim  of  ownership,  and  sold  the  same  to  appellant. 

It  appears  that  the  records  of  your  office  show: 

That  said  Mitchell  became  entitled  to  enter  the  additional  land  under  Section  2306 
U.  S.  R.  S.,  and  does  not  appear  therefrom  that  he  has  exercised  that  right. 

The  act  of  August  18, 1894  (28  Stat.,  397),  provides:— 

That  all  soldiers'  additional  homeirtead  certificates  heretofore  issued  under  the 
rules  and  regulations  of  the  General  Land  Office  under  section  twenty-three  hun« 
dred  and  six  of  the  Revised  Statutes  of  the  United  States,  or  in  pursuance  of  the 
decisions  or  instructions  of  the  Secretary  of  the  Interior,  of  date  March  tenth, 
eighteen  hundred  and  seventy-seven,  or  any  subsequent  decisions  or  instructions  of 
the  Secretary  of  the  Interior  or  the  Commissioner  of  the  General  Land  Office,  shall 
be,  and  are  hereby,  declared  to  be  valid,  notwithstanding  any  attempted  sale  or 
transfer  thereof;  and  where  such  certificates  have  been  or  may  hereafter  be  sold  or 
transferred,  such  sale  or  transfer  shall  not  be  regarded  as  invalidating  the  right,  but 
the  same  shall  be  good  and  valid  in  the  hands  of  bona  fide  purchasers  for  value ;  and 
all  entries  heretofore  or  hereafter  made  with  such  certificates  by  such  purchasers 
shall  be  approved,  and  patent  shall  issue  in  the  name  of  the  assignees. 

The  material  part  of  the  decision  appealed  from  necessary  to  consider 
in  determining  the  case  is  as  follows : — 

It  is  found,  however,  that  the  evidence  of  assignment  usually  present  in  cases  of 
the  kind,  consisting  of  the  production  of  the  certificate  and  the  powers  of  attorney 
necessary  for  the  use  thereof  by  the  holder  in  the  name  of  the  soldier,  which  have 
been  held  by  the  Department  to  amount  to  an  assignment  of  the  right,  is  not  present 
in  this  case. 

The  certificate  is  said  to  be  lost,  as  also  the  powers  of  attorney.  The  only  evi- 
dence that  the  certificate  and  powers  of  attorney  were  transferred  by  Mitchell  for 
the  purpose  of  assignment  are  the  aflidavits  above  mentioned. 

I  think  that  Mitchell  must  be  regarded  as  a  claimant  of  record  to  the  right  of 
additional  entry.  To  comply  with  Mr.  Copp's  request  would  be  equivalent  to  a 
decision  by  this  office  against  MitchelFs  right  to  avail  himself  of  the  additional 
homestead  privilege  to  which  the  record  shows  that  he  was  found  to  be  entitled,  on 
the  ground  that  he  transferred  the  same  and  that  Copp  is  the  present  owner  thereof. 

I  am  not  satisfied  that  this  can  be  properly  done  in  an  ex  parte  proceeding,  and  on 
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evidence  of  the  character  sabmitted.  It  does  not  appear  that  Mitchell  has  ba^l 
notice  of  this  proceeding,  nor  does  it  appear  what,  if  any,  effort  has  been  made  to 
ascertain  his  whereabouts,  and  to  afford  him  an  opportunity  to  be  heard  us  tu 
whether  he  ever  parted  with  his  right  by  assignment  as  alleged. 

It  is  true  that  there  are  precedents  for  issuing  new  or  duplicate  certificates  of 
additional  right  on  application  of  the  beneficiary,  but  I  know  of  no  case  in  whii  h 
this  has  been  done  at  the  instance  of  a  party  claiming  under  the  a<;t  of  August  18, 
1894,  to  the  exclusion  of  the  original  beneficiary,  without  notice  to  the  latter.  Such 
reissue  does  not  appear  to  be  provided  for  in  said  act;  or  the  instructions  in  circular 
of  October  16, 1894,  issued  thereunder. 

The  evidence  submitted  by  Mr.  Copp,  in  connection  with  the  records 
of  yoar  office,  establishes  the  following  facts: 

1.  That  on  January  8, 1883,  your  office  issued,  in  the  name  of  Samuel 
Mitchell,  a  soldiers'  additional  homestead  certificate  for  5.89  a^res  of 
land  under  the  law  and  instructions  of  the  Department,  and  on  the 
same  day  mailed  it  to  MitchelFs  attorney,  Eunis,  in  this  city. 

2.  That  said  certificate  has  never  been  located  by  Mitchell  or  any 
one  else. 

3.  That  in  the  fall  of  1886  Henry  N.  Copp  purchased  said  certificate 
of  Samuel  H.  Merrill  and  paid  him  a  valuable  consideration  therefor. 

4.  That  at  the  time  of  said  purchase  said  certificate  was  delivered 
to  said  Copp,  together  with  two  powers  of  attorney  executed  by  said 
Mitchell,  one  power  of  attorney  to  locate  the  certificate  on  public  land, 
and  the  other  power  of  attorney  to  sell,  transfer  and  convey  the  land 
so  located  or  entered  under  said  certificate;  both  of  these  powers  ot 
attorney  made  irrevocable  by  said  Samuel  Mitchell. 

5.  That  in  October,  1886,  Henry  N.  Copp  enclosed  said  certificate  and 
powers  of  attorney  in  a  letter  addressed  to  John  F.  Gowoy,  Olympia, 
Washington,  who  never  received  them. 

6.  That  said  certificate  has  been  lost  in  the  mails,  or  otherwise,  and 
cannot  be  found. 

The  questions  to  be  determined  are:  First  is  Henry  N.  Copp  entitled 
to  have  a  duplicate  certificate  issued  to  him,  and  if  so,  then  should  it 
issue  in  his  name  or  the  name  of  the  soldier  Mitchell?  The  language 
used  in  the  act  of  August  18, 1894,  is  very  broad:  "All  soldiers'  addi- 
tional homestead  certificates "  issued  jmor  to  the  passage  of  the  act 
under  the  law  and  regulations,  are  made  and  "declaimed  to  be  valid'' 
notwithstanding  any  attempted  sale,  or  transfer  thereof;  "and  where 
such  certificates  have  been  or  may  hereafter  be  sold,  or  transferred, 
such  sale  or  transfer  shall  not  be  regarded  as  invalidating  the  right 
but  the  same  shall  be  good  and  valid  in  the  hands  of  bona  fide  pur- 
chasers for  value." 

This  language  clearly  covers  a  case  of  "sale"  and  purchase  as  well 
as  one  of  "  transfer."  Mr.  Copp  is  shown  to  be  a  bona  fide  purchaser  foi 
value  and  comes  within  the  provisions  of  the  act  of  August  18,  18D4. 

In  the  case  of  John  M.  Rankin  (on  re-review,  21  L.  !>.,  404),  it  was 
held  that  said  act  validated  all  outstanding  soldiers'  additional  certifi- 
cates in  the  hands  of  bona  fide  holders.    An  outstanding  certificate  is 
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one  that  has  been  issued  and  has  not  been  located,  canceled  or  sarren- 
dered.  Mr.  Gopp  purchased  this  certificate  and  lost  it;  the  mere  loss 
of  the  certificate  itself  can  uot  be  treated  as  the  loss  or  destruction  of 
his  rights  thereunder.  Since  Congress  has  enacted  a  law  validating 
and  making  good  the  certificates  outstanding,  it  follows  that  Mr.  Copp 
is  entitled  to  have  a  duplicate  certificate  issued,  and  delivered  to  him, 
reciting  that  it  is  issued  in  lieu  of  the  original  which  has  been  lost.  Of 
course,  it  will  issue  in  the  name  of  Samuel  Mitchell  and  for  only  5.89 
acres  of  land. 

The  lost  powers  of  attorney  have  nothing  to  do  with  the  case.  The 
Department  was  in  no  sense  connected  with  them  in  their  inception 
and  can  make  no  order  respecting  them ;  they  originated  between  the 
soldier,  Mitchell,  and  his  attorney  or  attorneys,  and  all  matters  relating 
to  them  must  be  settled  outside  of  the  Department. 

The  decision  appealed  from  is  reversed,  and  you  are  directed  to  issue 
a  duplicate  soldiers'  certificate  and  deliver  to  Mr.  Copp  in  conformity 
with  the  views  herein  expressed. 


COAL  LAND  BNTRY-ASSOCLVTION-IMPROVEMENTS. 

MOWILLIAMS  ET  AL.  V.  GBEEN  BIVEB  COAL  ASSOCIATION. 

A  coal  laud  entry  made  by  an  association  under  the  proviso  to  section  2348  R.  S.  may 
embrace  by  legal  sub-divisions  six  hundred  and  forty  acreii  including  the  legal 
sub-divisions  on  which  the  mining  improvemeuts  are  actually  situated,  whether 
the  land  covered  by  said  improvements  is  coal  or  agricultural  land. 

Under  an  entry  of  sach  character  the  land  must  appear  to  be  mineral  in  character  as 
a  present  fact,  and  from  actual  production  of  coal,  but  the  development  of  coal 
on  each  forty  acre  sub-division  is  not  requisite. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  July 
(W.  A.  L.)  i5,  1896.  (W.  M.  W.) 

I  have  considered  the  case  of  James  Mc Williams  et  at.  v.  The  Green 
River  Coal  Association,  on  the  appeal  of  the  latter  from  your  office 
decision  of  April  11, 1895,  rejecting  said  association's  coal  declaratory 
statement  and  final  proof  thereon  to  the  W.  J  of  Sec.  26,  T.  22  N.,  R.  7 
E.,  Seattle,  Washington,  land  district. 

The  record  shows  that  the  approved  plat  of  said  township  was  filed 
in  said  local  land  oftice  on  the  5th  of  May,  1893. 

On  the  same  day  The  Green  River  Goal  Association,  by  its  attorney 
in  fact,  filed  a  coal  declaratory  statement  for  section  26  of  said  town- 
ship, claiming  it  under  the  provisions  of  Section  2348  of  the  Revised 
Statutes. 

On  the  same  day,  D.  W.  Welters  made  homestead  entry  for  the  SW. 
I  of  said  section  26. 


128  DECISIONS   RELATING   TO    THE    PUBLIC    LANDS. 

Ou  May  18,  1893,  Peter  Brown  made  lioiuestead  eutry  for  tlie  S.  J  Of 
the  NW.  i  of  said  section  20. 

On  October  16,  189.'i,  James  M.  Mc Williams  miule  homestead  entry 
for  the  jST.  ^  of  the  NVV.  J  of  said  section  20. 

On  July  23, 1891,  the  coal  applicant  offered  final  proof,  which  the 
local  officers  declined  to  accept.  Notice  of  a  hearing  was  issued,  citing 
the  above  named  parties  to  appear  and  submit  evidence  as  to  the  char- 
acter of  the  land.  At  the  time  set  for  trial  all  the  parties  appeared 
and  introduced  their  testimony. 

On  December  22, 1894,  the  register  and  receiver  found  that  "the coal 
claimants  have  failed  to  show  by  their  testimony  that  there  are  veins 
of  coal  upon  this  land  that  have  been  developed  and  worked,  and  that 
are  actually  producing  coal."  They  recommended  that  the  homestead 
entries  of  McWilliams,  Brown  and  Wolters  be  sustained,  the  applica- 
tion of  the  Green  Kiver  Coal  Association  to  purchase  said  land  be 
denied,  and  said  association's  final  proof  rejected. 

The  coal  claimants  appealed. 

On  April  11, 1895,  your  office  concurred  with  the  findings  of  the  regis- 
ter and  receiver  as  to  the  facts  and  rejected  the  coal  declaratory  state- 
ment and  final  proof  of  the  coal  applicants  as  to  the  W.  ^  of  the  section 
claimed. 

The  coal  claimants  appeal. 

From  an  examination  of  the  evidence  and  record  in  the  case,  it  is 
apparent  that  it  was  tried  before  the  local  officers  and  ])assed  on  by 
your  office  on  the  part  of  the  coal  applicants  upon  the  theory  that  all 
that  was  necessary  for  them  to  show,  in  order  to  enter  the  entire  sec- 
tion, was  that  there  was  an  association  of  four  persons,  that  coal  existed 
on  the  section,  and  that  they  had  opened  a  coal  mine  on  said  section 
and  had  expended  $5,000,  or  more,  in  devoloping  and  improving  the 
mine;  on  the  part  of  the  agricultural  claimants  it  was  tried  upon  the 
theory  that,  in  order  to  be  subject  to  entry  under  the  coal  land  laws  it 
was  necessary  to  show  the  development  of  coal  on  each  forty  Jicre  tract 
of  said  section.  These  theories  were  both  erroneous,  as  will  appear 
from  an  examination  of  the  law. 

Sections  2347  and  2348  of  the  Revised  Statutes  are  as  follows  : 

Sec.  2347.  Every  person  above  the  age  of  tweDtj'-one  years,  who  is  n  citizen  of  the 
United  States,  or  who  has  declared  his  intention  to  become  such,  or  any  association 
of  persons  severaHy  qualitied  as  above,  shall,  upon  application  to  the  register  ol 
the  proper  land  office,  have  the  right  to  enter,  by  legal  subdivisions,  any  quantity 
of  vacant  coal-lands  of  the  United  States  not  otherwise  appropriat(»d  6r  reserved  by 
competent  authority,  not  exceeding  one  hundred  and  sixty  acres  to  such  individnal 
person,  or  three  hundred  and  twenty  acres  to  sach  association,  npon  payment  to  the 
receiver  of  not  less  than  ten  dollars  per  acre  for  such  lands,  where  the  same  shall  be 
situated  more  than  fifteen  miles  from  any  completed  railroad,  and  not  less  than 
twenty  dollars  per  acre  for  such  lands  as  shall  be  within  fifteen  miles  of  such  road. 

Sec.  2348.  Any  person  or  association  of  persons  severally  qualified,  as  above  pro- 
vided, who  have  opened  and  improved,  or  shall  hereafter  open  and  improve,  any 
coal  mine  or  mines  upon  the  public  lands,  and  shall  be  in  actual  posfiession  of  the 
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same,  shall  be  entitled  to  a  preference- right  of  entry,  under  the  preceding  section, 
of  the  mines  so  opened  and  improved :  Provided,  That  when  any  association  of  not 
leeathan  foarpersons,  severally  qualified  as  above  provided,  shall  have  expended 
not  less  than  five  thousand  dollars  in  working  and  improving  any  such  mine  or 
mines,  such  association  may  enter  not  exceeding  six  hundred  and  forty  acres,  includ- 
ing such  mining  improvements. 

Section  2347  gives  to  properly  qualified  i)ersons  or  associations  the 
right  to  enter  "by  legal  subdivisions"  in  the  one  case  one  hundred  and 
sixty  acres,  and  the  other  three  hundred  and  twenty  acres  of  "vacant 
coal  lands,"  upon  the  payment  of  the  statutory  price  of  the  land. 

Section  2348  gives  to  duly  qualified  persons,  who  have  opened  and 
improved,  or  shall  hereafter  open  and  improve,  any  coal  mines  on  the 
public  lands,  and  shall  be  in  the  actual  possession  of  the  same,  a  pref- 
erence right  of  entry  under  section  2347. 

In  Scott  V.  Sheldon  (15  L.  D.,  361),  it  was  held  that  a  coal  land  entry 
attacked  by  a  subsequent  homestead  claimant  may  be  canceled  as  to 
the  legal. subdivisions  in  conflict  that  are  not  valuable  for  coal.  In 
the  same  case,  on  review,  15  L.  D.,  588,  it  was  held  that:  "Coal  land 
entries  are  made  of  'legal  subdivisions,'  and  if  it  is  shown  that  any  such 
subdi\ision,  so  entered,  is  not  in  fact  coal  land,  the  entry  should  be 
canceled  as  to  such  tract." 

In  that  case  Sheldon  had  entered  lot  2,  the  NE.  J  of  the  WW.  J,  the 
SE.  i  of  the  KW.  i  and  the  NK  ^  of  the  SW.  J  of  Sec.  23,  T.  35,  K.  6. 
Scott  contested  the  entry  as  to  lot  2,  and  the  NE.  J  of  the  NW.  J  ot 
said  section,  on  the  ground  that  said  land  was  not  coal  land. 

Whatever  legal  rights  this  association  may  have  to  enter  six  hundred 
and  forty  acres  of  land  must  be  found  in  section  2347  and  the  proviso 
to  section  2348  of  the  Revised  Statutes.  These  sections  must  be  con- 
strued together.  Under  section  2347  the  right  to  enter  coal  lands  "by 
legal  subdivisions"  is  given.  The  entry  when  made  must  be  made  under 
this  section;  must  be  made  in  accordance  with  its  provisions;  the  right 
to  make  entry  of  coal  lands  is  given  by  this  section;  the  right  to  enter 
lands  under  it  is  expressly  limited  to  "coal  lands."  The  proviso  to  sec- 
tion 2348  provides  that:  "Such  association  may  enter  not  exceeding 
six  hundred  and  forty  acres,  including  such  mining  improvements." 

It  seems  clear  that  this  proviso  means  that  where  an  association  has 
expended  $5,000  or  more  in  working  and  improving  a  coal  mine  or 
mines,  then,  in  consideration  of  such  expenditure,  the  association  may 
enter  by  legal  subdivisions  not  to  exceed  six  hundred  and  forty  acres  of 
land,  including  the  legal  subdivisions  of  the  land  on  which  the  mining 
improvements  are  actually  situated,  irrespective  of  whether  the  land 
covered  by  the  improvements  is  coal  land  or  agricultural  land. 

The  use  of  the  words  "including  such  mining  improvements"  bears 
out  this  construction  of  the  proviso,  for  one  of  the  prerequisites  to 
making  a  coal  entry  is  that  the  land  to  be  entered  must  contain  coal, 
but  in  improving  and  developing  a  coal  mine  it  is  not  always  proper, 
profitable,  wise  or  necessary,  to  place  the  improvements  on  land  that 
1814— VOL  23 9 
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necessarily  contains  coal;  indeed,  cases  might  arise  where  it  would  be 
impracticable  to  place  the  improvements  necessary  to  operate  a  coal 
mine  or  mines,  on  land  that  contains  coal.  The  character  of  the  laud 
on  which  the  improvements  may  be  made  for  the  purposes  of  working, 
developing  and  operating  a  mine  or  mines,  is  wholly  immaterial. 

As  all  entries  under  the  coal  land  law  are  required  to  be  made  by 
legal  subdivisions,  it  seems  reasonable  and  proper  that  the  land  covered 
by  the  improvements  should  be  limited  to  the  subdivisions  on  which  the 
improvements  are  actually  situated. 

With  respect  to  the  character  of  the  land,  outside  of  the  improve- 
ments, the  conclusion  herein  reached  is  in  harmony  with  Bucker  et  ol. 
V.  Knisley  (14  L.  D.,  113),  and  authorities  cited,  and  is  supported  by 
Hamilton  v.  Anderson  (19  L.  D.,  168).    In  the  latter  case  it  is  said: 

The  rule  of  the  Department  undoubtedly  is  that  the  land  must  appear  to  be  min- 
eral in  character,  ''as  a  present  fact/'  and  from  actual  production  of  mineral. 
Rucker  et  ah  v.  Knisley  and  cases  cited  (14  L.  D.,  113),  but  it  does  not  follow,  and 
has  never  been  held  by  the  Department  that  there  must  be  an  actual  development 
of  coal  on  each  forty  acre  subdivision  of  the  one  hundred  and  sixty  acres  for  which 
entry  is  allowed  under  the  mining  laws. 

The  evidence  having  been  taken  upon  erroneous  views  of  the  law, 
and  being  indefinite  in  character,  it  is  not  sufficiently  clear  to  warrant 
the  Department  in  deciding  the  case  on  its  merits. 

The  decision  appealed  from  is  vacated,  the  papers  in  the  case  are 
herewith  returned,  with  the  direction  that  your  office  order  a  hearing, 
at  which  all  parties  will  be  permitted  to  introduce  such  evidence  as 
they  may  have,  and  upon  the  evidence  so  taken,  the  case  will  be  read- 
judicated  in  conformity  with  the  views  herein  expressed  as  to  the  law 
of  the  case,  under  the  Kules  of  Practice. 


PRrVATK  CLAIM-SPKCIAL  ACT— RKL.rNQlJISHMENT. 

John  Houston  M.  Clinch. 

A  patent  having  issued  to  the  beneficiary  in  accordance  with  the  terms  of  the  special 
act  of  July  2, 1836;  on  application  and  payment  for  the  land  embraced  therein, 
a  conclusive  presumption  arisea,  as  against  a  contrary  claim  on  the  part  of  the 
heir  of  said  beneficiary,  that  all  the  requirements  of  said  special  act  were  com- 
plied with  by  said  beneficiary,  including  the  relinquishment  of  the  lands  specified 
in  said  act,  a  condition  on  which  said  act  was  dependent  for  its  operative  force. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  July 
(W.  A.  L.)  i5, 1896.  (J.  L.) 

This  case  involves  section  38,  T.  6  S.,  B.  26  E.,  containing  11,412 
acres,  section  37,  T.  7  S.,  R.  26  E.,  containing  1007  acres,  section  47^ 
T.  6  S.,  R.  27  E.,  containing  4,100.80  acres,  and  section  44,  T.  7  S.,  R. 
27  E.,  containing  1454  acres;  aggregating  according  to  the  official 
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maps  on  file  in  your  office,  17,979.80  acres  of  land,  in  Gainesville  land 
district,  Florida:  And  also  section  39,  T.  6  S.,  R.  20  E.,  containing 
860  acres,  and  section  38,  T.  7  S.,  B.  26  E.,  containing  140  acres^  aggre- 
gating 1000  acres  of  land  in  the  same  land  district. 

John  Houston  M.  Clinch,  claiming  as  heir  and  executor  of  Duncan 
L.  Clinch  deceased,  who  is  alleged  to  have  been  assignee  of  George 
J.  F.  Clarke  deceased,  applied  to  your  office  for  the  issue  of  patents  for 
the  tracts  of  land  aforesaid,  under  and  by  virtue  of  a  Spanish  grant  to 
said  Clarke  dated  and  executed  on  April  6, 1816,  and  a  Spanish  con- 
cession dated  October  7, 1816. 

On  February  3, 1887  your  office  rejected  said  application;  and  said 
John  Houston  M.  Clinch  appealed  to  this  Department. 

The  material  facts  of  the  case  disclosed  by  the  record  are  as  follows : 

On  April  6, 1816,  the  Spanish  governor  of  East  Florida  granted  to 
George  J.  F.  Clarke  five  miles  square  (equal  to  sixteen  thousand  acres) 
of  land,  or  the  west  side  of  St.  John's  River  above  Black  Creek,  at  a 
place  entirely  vacant  known  by  the  name  of  White  Spring.  On  Jan- 
uary 11, 1819  said  gov&nor  authorized 

DoD  Andres  Burgevin,  a  competent  surveyor,  to  survey  the  lands  granted  Clarke 
in  property  on  the  6th  of  April  1816,  on  the  west  side  of  St.  John's  River,  and  at  a 
place  called  White  Spring,  (so)  that  in  the  best  form  and  exactness  said  lands  shall 
have  the  equivalent  to  the  square  of  five  miles  as  mentioned  in  said  grant;  bounding 
on  the  north  by  Buckley  creek  on  the  south  by  the  public  road  to  Picolata  vrhore  it 
meets  the  river,  on  the  east  by  said  river,  and  on  the  west  by  vacant  pine  land. 

On  January  25, 1819,  said  governor  issued  another  order  permitting 
the  surveyor  to  contract  the  depth  bac*.k  from  the  river  to  about  one 
and  a  half  miles;  and  to  survey  to  Clarke  the  balance  of  the  IGOOO 
acres  <<in  the  hummocks  called  Laughs  and  Cone's,  situated  on  the  south 
of  MizzelFs  lake,  which  are  vacant." 

Whereupon  Burgevin  made  three  surveys.  The  first,  which  was 
certified  on  February  24, 1819,  included  eight  thousand  acres  of  land 

west  of  the  river  St.  John,  the  admeasurement  beginning  at  the  mouth  of  Buckley 
Creek  below  White  Spring,  and  following  upwards  the  margin  of  said  river  to  the 
point  where  the  public  road  from  Picolata  to  Alachua  crosses  the  said  river. 

The  second  survey,  which  was  certified  on  March  10,  1819,  embraced 

five  thousand  acres  in  the  place  called  Lang's  hummock  situated  south  of  Mizzell's 
lagoon,  west  of  the  river  St.  John. 

The  third  survey,  which  was  certified  on  March  12,  1819,  embraced 

three  thousand  acres  of  land  in  the  place  called  Cone's  hummock  situated  south  of 
Mizzell's  lagoon,  west  of  the  river  St.  John. 

On  May  23, 1832,  the  superior  court  of  the  eastern  district  of  Florida, 
confirmed  to  said  George  J.  F.  Clarke  said  16,000  acres  according  to 
said  three  surveys.  On  appeal,  the  supreme  court  of  the  United  States 
(Marshall  Ch.  J.  delivering  the  opinion  of  the  court),  on  March  12, 1834, 
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affirmed  so  mnch  tbe  (le<*/ree  of  the  saperior  court  as  held  that  Clarke's 
claim  of  16,000  acres  was  valid,  and  as  confirmed  the  same 

to  the  extent  and  agreeably  to  the  boundariea  as  in  the  grant  for  the  said  laadB,  and 
in  the  plat  of  the  snrvey  thereof  made  by  Don  Andrew  Burgevin  of  eight  thoosand 
acres,  and  dated  the  24th  day  of  Febrnary,  1819,  Hied  in  this  canse; 

and  reversed  so  much  of  said  decree 

as  confirms  to  the  claimant  the  lands  contained  in  two  other  surveys  thereof,  made 
by  the  said  Don  Andrew  Bnrgevin,  filed  also  in  this  canse,  one  for  fire  thoosand 
acre<i  on  the  10th  of  March,  1819,  and  the  other  for  three  thousand  acres  on  the  12th 
of  the  same  month. 

And  thereupon  the  supreme  court  remanded  the  cause  to  the  said 
superior  court. 

With  directions  to  conform  to  this  decree;  and  to  take  such  further  proceedings  in 
the  premises  that  the  remaining  eight  thousand  acres  which  have  been  improperly 
surveyed  without  authority,  be  surveyed  on  any  lands  now  vacant  within  the  limits 
of  tbe  grant  made  to  the  petitioner  on  the  6th  of  April,  1816,  and  that  the  title  of  the 
petitioner  to  the  land  so  surveyed  be  confirmed.     (For  this  decree  see  8  Peters  469). 

The  mandate  of  the  supreme  court  was  filed  in  the  court  below  on 
August  16, 1834. 

On  May  22, 1S35,  the  Commissioner  sent  to  the  surveyor  general  in 
Florida  printed  copies  of  supreme  court  decisions  confirming  eleven 
Spanish  grants,  and  instructed  him  to  survey  them  ^hcith  tits  least prac- 
ticahU  delay'" ^  and  to  notify  all  parties  interested.  On  June  25, 1835, 
the  Commissioner  instruc^ted  the  surveyor  general  to  give  notice  of  his 
surveys  by  publication  in  the  newspapers;  and  called  his  attention 
specially  to  the  case  of  George  J.  F.  Clarke,  and  to  the  necessity  of 
action  therein  by  the  superior  court  of  .Florida.  On  August  8,  1835 
the  superior  court  appointed  John  Lee  Williams  to  survey  the  addi- 
tional eight  thousand  acres  as  required  by  the  supreme  court,  and  make 
return  to  court.  On  October  29,  1835,  Williams  returned  a  plat  and 
report  of  his  survey,  describing  the  lines  as  follows: 

Beginning  (on  St.  John's  River)  at  Narrow  Bay,  at  a  cypress  marked  with  a  crosa, 
and  running  thence  north  72,  west  557  chains  to  a  large  pine  on  the  south  side  of  Buck- 
ley creek,  marked  also  with  a  cross ;  thence  north  12  east  down  the  creek  to  a  pine  on 
the  south  hank  marked  with  a  cross  175  chains;  thence  south  68  east  510  chains  to  a 
water  ash  marked  with  a  cross  on  the  margin  of  the  St.  John's  River;  thence  up  the 
margin  of  the  river  157  chains  to  the  place  of  beginning :  Containing  (exclusive  of  a 
tract  of  one  thousand  acres  marked  '<C  on  said  plat)  eight  thousand  acres. 

The  plat,  (which  included  the  8000  surveyed  by  Burgevin  and  the 
8000  acres  adjoining  surveyed  by  Williams),  showed  the  whole  16,000 
acres  conveyed  by  the  grant  of  April  6, 1816,  to  be  an  irregular  trian- 
gle, bounded  on  the  west  by  Buckley  creek,  on  the  north  and  east  by 
the  St.  John's  river,  and  on  the  south  by  the  straight  line  above 
described,  extending  from  a  cypress  tree  on  the  bank  of  the  river  to 
a  pine  tree  on  the  bank  of  Buckley  creek,  north  72  west,  557  chains, 
"exclusive  of  the  tract  of  one  thousand  acres  marked  C." 
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On  November  2, 1835,  the  superior  eoart  of  Florida  examined  Williams' 
retarn  aud  plat  aforesaid,  and  approved  the  same;  and 

Ordere<l  that  the  said  tract  of  eight  thoasand  acres  so  retarned  be  and  the  same  is 
hereby  confirmed  to  the  said  George  J.  F.  Clarke  as  part  and  parcel  of  the  sixteen 
thousand  acres  originally  granted  to  him  at  that  place. 

Prom  this  decision  the  United  States  did  not  appeal.  Whereupon 
it  became  and  was  in  1835  the  duty  of  the  U.  S.  Land  Department  to 
issue  to  George  J.  F.  Clarke  a  x>atent  for  all  the  lands  (except  1,000 
acres)  included  within  the  three  boundaries  aforesaid,  to  wit:  Buck- 
ley's creek,  St.  John's  river,  and  the  straight  line  aforesaid.  And  such 
is  yet  the  duty  of  this  Department,  unless  that  duty  has  been  modified 
by  subsequent  events.  The  grant  aforesaid  is  called  in  the  record, 
sometimes  the  '* Bayard  tract",  and  sometimes  the  "Mill  granf  It 
will  hereinafter  for  brevity  be  referred  to,  as  Clarke's  "mill  grant." 

The  present  applicant,  John  Houston  M.  Clinch,  in  a  letter  dated 
April  2, 1883,  addressed  to  your  office,  claimed, 

(1)  That  in  the  year  1834  his  father  Duncan  L.  Clinch  bought  said 
"mill  grant"  at  a  sale  of  Clarke's  property  made  by  the  U.  S.  Marshal 
under  a  levy  for  debt,  and  received  from  the  marshal  a  deed  therefor; 
which  deed  has  not  been  produced;  and 

(2)  That  afterwards  his  father  took  from  Clarke  a  deed  for  the  same 
property.  A  copy  of  said  deed,  dated  December  IG  1834,  is  filed  in 
this  record. 

Therefore,  Duncan  L.  Clinch,  when  he  acquired  an  interest  in  said 
property  under  the  deed  aforesaid,  knew  that  the  survey  of  3000  acres 
in  "Cone's  hummock"  had  been  annulled  by  the  supreme  court  of  the 
United  States.  It  must  also  be  conclusively  presumed  that  Duncan 
L.  Clinch  after  l!^ovember  2, 1835,  knew  that  Williams'  survey  of  the 
additional  8000  acres  had  been  made,  and  had  been  confirmed  by  the 
superior  court  in  Florida. 

At  the  next  session  of  Congress,  which  began  in  December,  1835, 
Duncan  L.  Clinch  procured  the  passage  of  an  act  entitled  "An  act  for 
the  relief  of  Duncan  L.  Clinch." 

It  was  approved  July  2, 1836  (6  Statutes  670).     Said  act 

aathorized  Duncan  L.  Clinch  and  John  H.  Mcintosh  assignees  of  (leorge  J.  F.  Clarke 
to  enter  at  the  miniinnm  price  for  which  the  public  lauds  are  sold,  (to  wit,  one 
dollar  and  twenty  five  cents  per  acre),  a  tract  of  land  in  East  Florida,  containing 
three  thousand  acres  in  Cone*s  or  Moody  hummock,  south  of  Mizzeirs  lagoou, 

in  lieu  of  the  same  quantity  of  land  (to  wit:  3000  acres),  confirmed 

to  them  in  another  place, upon  their  filing  in  the  office  of  tlie  reg- 
ister of  public  lands  for  the  district  of  East  Florida,  a  relinquishment  of  all  their 
right,  title,  claim  and  demand  in  and  to  the  land  last  mentioned ; 

meaning  plainly:  Three  thousand  acres  of  the  land  confirmed  to  them 
(i.  e.  to  their  alleged  assignor  George  J.  F.  Clarke) ;  and  in  lieu  of  which 
the  privilege  of  buying  3,000  acres  at  Cone's  hummock,  was  granted 
them  by  Congress.  By  the  terms  of  the  act  Clincli  and  Mcintosh  were 
free  to  accept  the  offer  of  Congress  or  decline  it  as  they  might  see  fit. 
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But  they  could  accept  it  ouly  by  the  performance  of  a  conditiou  prece- 
dent, to  wit:  "Ui)on  their  filing  in  the  office  of  the  register  of  public 
lauds  for  the  district  of  East  Florida,  a  relinquishment  of  all  their 
right,  title,  claim  and  demand  in  and  to"  three  thousand  acres  out  of 
the  1G,000  acres  of  land  confirmed  to  George  J.  F.  Clarke  under  and  by 
virtue  of  the  decree  of  the  supreme  court  of  March  12, 1834.  There  is 
nothing  in  the  record  before  me  tending  to  show  that  Mcintosh  had 
any  legal  estate  or  interest  in  the  premises.  It  seems  that  Clinch 
married  one  of  McIntosh^s  daughters,  and  that  Mcintosh  was  the 
grandfather  of  Clinch's  son,  the  present  applicant.  (See  the  affidavit 
of  John  Houston  M.  Clinch  filed  in  this  Department  on  September  27, 
1887). 

Duncan  L.  Clinch  well  knew  that  his  estate  and  interest  in  the 
premises,  was  exclusive  of  Mcintosh;  and  that  he  was  obliged  as  a 
condition  precedent  to  the  assertion  of  any  right  under  the  act  of  July 
2, 1836  aforesaid,  to  file  his  relinquishment  of  '^  the  same  quantity  of 
land,''  out  of  the  "mill  grant",  or  "Bayard  tract."  On  November  3, 
1838,  he,  (ignoring  Mcintosh),  filed  in  his  own  name  in  the  Land  Office 
at  St.  Augustine  an  application  in  the  following  words: 

I,  Dancan  L.  Clinch  of  Camden  connty,  Georgia,  do  hereby  apply  to  purchase  the 
following  parcels  of  pnblio  land  granted  to  me  by  special  act  of  Congress  approved 
the  2d  day  of  July  A.  D.  1836,  amounting  to  three  thousand  acres  to  be  taken  np  in 
Cone's  or  Moody's  hummock  south  of  Mizzell's  lagoon  west  of  the  river  St.  John,  by 
pre-emption,  in  lieu  of  throe  thousand  acres  on  the  St.  John's  river  and  situated  ou 
the  west  side  of  St.  John's  river,  commonly  known  as  the  *'  Hayard  tract; "  a  relin- 
quishment of  the  same  having  been  filed  in  the  Land  Office  at  St.  Augustine  district 
of  East  Florida. 

(Then  foUowetl  descriptions  of  ten  subdivisions). 

And  the  register  certified  the  application. 

On  the  same  day,  to  wit:  November  3,  1838,  Duncan  L.  Clinch  paid 
to  the  receiver  $3760.42,  and  took  from  him  a  receipt  in  the  following 
words : 

Receiver's  Office,  St.  Angustino  Nov.  3d,  1838. 
Received  from  Duncan  L.  Clinch  of  Camden  county,  Georgia,  the  sum  of  three 
thousand  and  seven  hundred  and  sixty  dollars  and  forty  two  cents  being  in  full  for 
the  following  parcels  or  lots  of  land  granted  to  him  as  a  pre-emption  to  wit: 

(Ilere  follows  list  of  subdivisions)* 

Being  three  thousand  and  eight  acres  and  thirty  four  hundredths  situated  in  Cone's 
or  Moody's  hummock  Alachua  county,  at  the  rate  of  one  dollar  and  twenty  five  cents 
per  acre. 

And  on  March  10, 1845,  a  patent  was  issued  to  Duncan  L.  Clinch  for 
said  3008.34  acres  of  land,  applied  for  and  paid  for  as  aforesaid. 

It  now  appears  that  the  signature  of  Duncan  L.  Clinch  is  not  written 
on  the  face  of  the  application.  It  also  appears  that  the  '<  relinquish- 
ment" required  by  the  act  of  July  2, 1836,  and  referred  to  in  said  appli- 
cation as  ^Uiaving  been  filed  in  the  land  office  at  St.  Augustine  district 
of  East  Florida,"  has  been  lost  or  mislaid,  destroyetl  or  purloined,  and 
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cannot  be  found.  Whereupon  John  Houston  M.  Clinch,  the  applicant 
here,  claims  that  he  is  entitled  to  a  patent  for  the  whole  of  the  16,000 
acres  of  land  embraced  in  the  Spanish  ^^mill  grant"  of  April  6, 1816, 
in  addition  to  the  3008.34  acres  of  land  patented  to  his  father  Duncan 
L,  Clinch  under  the  act  of  July  2, 1836.  In  his  letter  of  December  13, 
1883  to  the  Commissioner  of  the  General  Land  Office,  he  claims  not 
only  said  tract  of  16,000  acres,  but  also  another  tract  of  1000  acres 
lying  within  the  boundaries  of  the  larger  grant,  but  not  being  part 
thereof, — not  having  been  included  in  the  confirmatory  decree  of  the 
court — He  reiterated  said  claim  in  another  letter  to  the  Commissioner 
dated  April  2, 1883.  In  his  affidavit  filed  in  this  Department  on  Sep- 
tember 27, 1887,  he  makes  oath  : 

That  affiant  was  executor  of  the  will  of  hU  father  General  Dnncan  L.  Clinch,  and 
administrator  of  his  grand&ther  General  John  II.  Mcintosh,  and  inherited  from  his 
fother  with  the  other  heirs,  the  Clarke  ''mill  grant",  and  the  3000  acres  entered  hj 
his  father  under  the  act  of  Congress  of  July  2,  1836 ;  and  that  he  never  hoard  that 
a  relinquishment  had  heen  effected  by  them  or  either  of  them,  of  3000  acres  from 
the  mill  grant. 

The  third  assignment  of  error  filed  with  his  api>eal  to  this  Depart- 
ment, is  as  follows : 

IIL  The  Commissioner  erred  in  assuming  that  the  private  pre-emption  act  of  July 
1836  (6  Statutes  676),  required  Duncan  L.  Clinch  and  John  H.  Mcintosh  to  file  with 
the  register  a  relinquishment  of  3000  acres  of  the  Clarke  "Mill  grant''  as  resur- 
veye<l  by  Burr;  and  erred  in  assuming  that  they  made  such  relinquishment. 

On  page  17  of  the  printed  brief  of  his  attorneys,  the  present  appli- 
cant again  insists  : 

FirBi,  that  the  alleged  application  by  Clinch  (Duncan  L.)  of  November  3, 1838,  was 
wrong  in  reciting  that  a  relinquishment  had  been  made  of  3000  acres  on  the  Saint 
John  in  the  Bayard  tract ;  and  wrong  in  reciting  that  the  relinquishment  had  been 
filed  in  the  Saint  Augustine  land  office. 

Second,  that  (Dnncan  L.)  Clinch's  letter  of  July  24,  1843,  was  wrong  in  saying 
that  he  had  complied  with  all  the  requirements  of  the  act  of  1836. 

Thirdf  that  Commissioner  Sparks  was  wrong  in  relying  upon  the  deceptive  recitals 
in  the  paper  of  November  3,  1838,  and  in  the  letter  of  July  24, 1843: 

Fourth,  that  Commissioner  Blake,  on  whom  the  construction  and  enforcement  of 
the  act  of  July  2,  1836,  was  devolved,  required  and  construed  the  act  of  July  2, 1836, 
to  require,  a  relinquishment  to  the  United  States  of  the  tract  at  Cone's  hummock: 

That  is  to  say,  that  Clinch  and  Mcintosh  shonld  relinquish  to  the 
United  States  the  very  land  which  the  act  authorized  them  to  purchase 
from  the  United  States,  in  lieu  of  the  same  quantity  of  land  to  be 
relinquished  from  the  mill  grant ! 

This  Department  will  not  entertain  a  proposition  so  absurd.  It  will 
not  permit  Houston  Clinch  to  allege  that  his  ancestor  under  and 
through  whom  he  claims,  fraudulently  procured  a  patent  for  3008.34 
acres  of  land  by  means  of  "  deceptive  recitals.''  fie  will  not  be  suffered 
to  allege  that  his  ancestor  did  not  in  good  faith  <<  comply  with  all  the 
requirements  of  the  act  of  1836;"  nor  to  deny  that  the  <<  relinquish- 
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meat  was  duly  filed  iu  the  office  of  the  register  of  public  lauds  for  the 
district  of  Bast  Florida."  TUe  meaiiiDg  of  the  act  of  July  2, 183G,  is 
too  plain  for  serious  discussion.  This  Department  conclusively  pre- 
sumes that  Duncan  L.  Clinch  and  John  H.  Mcintosh  did  file  a  good 
and  sufficient  deed  relinquishing  to  the  United  States  3008.34  acres  of 
land  out  of  the  eight  thousand  acres  which  were  locat^ed  and  surveyed  by 
Williams,  and  confirmed  by  the  superior  court  of  East  Florida  in  the 
year  1835.  The  land  so  relinquished  became  on  March  10,  1845,  the 
date  of  the  patent  to  Clinch,  a  part  of  the  public  domain. 

There  is  no  room  for  dispute  as  to  the  boundaries  of  the  "mill  grant.'' 
Buckley's  (sometimes  called  Governor's)  creek  is  one;  St.  John's  river 
is  another;  the  third  and  last  boundary  is  the  straight  line  herein- 
before discribed.  In  the  year  1849  Deputy  Surveyor  David  H.  Burr, 
under  contract  with  the  Commissioner  of  the  General  office  for  public 
purposes,  located  and  resurveycd  said  straight  line.  Both  Williams  (in 
1835)  and  Burr  (in  1849)  started  on  St.  John's  river,  at  Narrow  Bay,  at 
a  cypress  tree  marked  with  a  cross,  and  ran  the  line  N.  72  W.  to  Buck- 
ley's creek.  The  public  surveys  were  adjusted  to  and  closed  upon  said 
line;  and  the  plats  made  in  accordance  therewith  were  ai)proved  by  the 
surveyor  general.  Since  1849,  the  location  on  the  ground  of  the  straight 
line  confirmed  by  the  superior  court  in  Florida,  has  been  a  matter  of 
public  record  iu  your  office.  All  of  the  land  included  between  Buckley 
creek  and  St.  John's  river  north  of  that  line,  (exclusive  of  the  thousand 
acre  tract  delineated  on  Williams'  plat  and  also  on  the  official  map), 
was,  by  the  judicial  decree  of  November  2, 1835,  confirmed  to  George 
J.  F.  Clarke  as  and  for  sixteen  thousand  acres  in  satisfaction  of  the 
Spanish  grant  of  April  0, 1816.  The  alleged  discrepancies  since  dis- 
covered as  to  lines  and  acres,  are  immaterial. 

There  is  in  this  record  sufficient  evidence  to  show  that  Duncan  L. 
Clinch  in  his  life  time  acquired  by  sale  and  transfer  from  George  J.  F. 
Clarke,  the  1G,000  acres  of  hind  contained  in  the  "mill  grant;"  and 
that  said  Clinch  relinquished  to  the  United  States  3008.34  acres  of 
land  part  of  said  16,000  acres.  Your  office  will  therefore  cause  to  be 
surveyed  and  cut  off  from  said  "mill  grant"  three  tliousand  and  eight 
acres  and  thirty  four  hundredths  of  an  acre  (exclusive  of  any  part  of 
the  one  thousand  acre  tract  aforesaid),  by  locating  and  marking  a  line 
north  of  and  parallel  to  the  straight  line  aforesaid  which  appears  ni)on 
the  official  maps  as  the  southern  boundary  of  said  "mill  grant";  and 
will  cause  the  public  surveys  to  be  adjusted  to  and  closed  upon  the 
new  line  so  located  and  marked.  Your  office  will  then  issue  in  the 
name  of  Duncan  L.  Clinch  a  patent  for  all  the  lands  included  within 
Buckley  creek,  St.  John's  river,  and  the  new  line  aforesaid  as  bound- 
aries, as  and  for  12,991.66  aeres  of  land;  describing  the  same  also  as 
usual  according  to  the  official  maps.  (See  IT.  S.  Revised  Statutes, 
section  2448,  and  the  case  of  Joseph  Ellis,  21  L.  D.,  377). 

It  appears  by  the  public  records  (See  American  State  Papers  Volume 
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5,  page  376,  No.  33  in  Report  No.  1,  and  p.  380),  that  in  pursuance  of  a 
Spanish  order  of  survey  dated  October  7,  1816,  (and  of  a  concession  in 
1817  and  a  royal  title  in  the  month  of  August  1818),  one  thousand 
acres  of  laud  on  the  west  side  of  St.  John's  river  oi^posite  Picolata, 
were  surveyed  for  and  to  George  J.  F.  Clarke  by  A.  Burgevin ;  and 
that  said  land  and  survey  were  confirmed  to  said  Clarke  by  C.  Down 
ing,  register,  and  W.  H.  Allen,  receiver,  under  authority  of  an  act  of 
Congress  of  May  23, 182.S  (4  Statutes  248).  Clarke's  claim  and  title  to 
Siiid  thousand  acres  were  again  confirmed  by  the  act  of  May  26,  1830 
(4  Statutes  405).  There  is  not  sufficient  evidence  in  this  record  to  show 
that  Clarke  in  his  life  time  aliened  or  transferred  his  estate  in  said 
lands;  and  there  appears  no  reason  why  patent  therefor  should  not  be 
issued.  Your  office  will  therefore  issue  a  patent  for  said  thousand  acres 
of  land  in  the  name  of  George  J.  F.  Clarke.  The  survey  delineated  on 
the  plat  of  Williams  made  in  1835,  does  not  exactly  correspond  with 
the  survey  made  by  Burr  in  1849,  and  delineated  on  the  official  maps 
of  T.  6  S.,  li,  26  E.,  approved  July  7, 1849,  and  of  T.  7  S.,  R.  26  E., 
approve<l  June  19,  1851.  The  record  shows  that  all  parties  claiming 
interests  are  content  with  the  delineations  on  the  official  maps,  and 
your  office  will  follow  them  in  issuing  said  ])atent. 

Your  office  decision  of  February  3, 1887,  is  hereby  modified  in  accord- 
ance witli  the  foregoing  opinions  and  directions. 


REPAYMENT-ENTRY  ERRONEOUSLY  ALLOWED. 

W.  E.  McCoRD. 

In  cano  of  an  entry  that  is  '^erroneously  aUowed'^  for  land  not  siibjoct  thereto,  and 
canceled  for  that  reason  repayment  may  be  granted  without  inquiry  21s  to  the 
truth  or  falsity  of  the  final  proof. 

Secretary  Smith  to  the  Canimissioner  of  the  General  Land  Offiee,  July 

i.9,  lSiJ6.  (J.L.  McC.) 

On  May  2,  1893,  May  Campbell  made  tiniber-laiid  entry  for  the  N,  J 
of  the  SE.  i  of  Sec.  8,  T..49  N.,  li.  C  W.,  Ashland  land  district,  Wis- 
consin. 

On  January  25,  1894,  your  office  directed  the  local  officers  to  notify 
Miss  Cami)be]I  that  said  entry  was  on  that  date  held  for  cancellation, 
for  the  reason  that  it  was  *'  offered  "  land,  and  not  subject  to  entry  under 
the  timber-land  act.  Such  notification  was  transmitted  to  claimant's 
address  at  Iron  liiver  (given  in  the  entry  papers  as  her  residence),  but 
it  was  returned  unclaimed.  Your  office,  therefore,  on  Juno  8,  1894, 
canceled  the  entry  on  the  records  of  your  office. 

On  September  1, 1894,  W.  E.  McCord,  claiming  to  be  owner  of  the 
land  described  through  purchase  from  Miss  Campbell,  applied  in  due 
form  for  repayment  of  the  purchase  money,  fees,  and  commissions.    This 
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application  your  office,  by  letter  of  October  10, 1894,  sabiuitted  to  the 
Department,  which  returned  the  same  approved,  on  November  13, 1894. 

In  order  to  obtain  repayment  it  was  necessary  according  to  the  regu- 
lations of  your  office,  to  submit  "  properly  authenticated  abstracts  of 
title,  or  the  original  deeds  or  instruments  of  assignment"  (General  Cir- 
cular of  October  30, 1895,  page  98).  Upon  examination  of  the  deed  and 
abstract  of  title  it  became  apparent  that  such  deed  had  been  made  and 
executed  by  Miss  Campbell  prior  to  her  making  final  proof  and  receiv- 
ing final  certificate.  Your  office,  therefore,  by  letter  of  June  26, 1895, 
re-submitted  the  case  to  the  Department,  with  the  suggestion  that,  as 
said  final  proof  was  false,  the  allowance  of  the  application  for  repay- 
ment be  canceled. 

The  Department  therefore,  on  August  12, 1895,  canceled  the  approval 
of  said  McCord's  application  for  repayment. 

On  August  20,  1895,  your  office  notified  the  local  officers  that 
McCord's  said  application  was  denied,  for  the  reason  above  suggested, 
to  wit,  that  Miss  Campbell's  final  proof,  upon  which  her  entry  was 
based,  was  false. 

From  this  action  McCord,  the  transferee,  has  appealed. 

Section  2362  E.  S.  authorizes  repayment  upon  satisfactory  proof 
'^  that  any  tract  of  land  has  been  erroneously  sold  by  the  United  States, 
so  that  from  any  cause  the  sale  cannot  be  confirmed,"  and  Sec.  2  of  the 
act  of  June  16, 1880,  provides  that  the  Secretary  of  the  Interior  shall 
cause  repayment  to  be  made,  '^  when  from  any  cause  the  entry  has  been 
erroneously  allowed  and  cannot  be  confirmed." 

In  the  case  at  bar  the  entry  of  the  land  in  question  under  the  timber 
land  law  was  ^'erroneously  allowed  and  cannot  be  confirmed;"  it  is 
therefore  embraced  within  the  class  for  which  repayment  has  been  pro- 
vided and  directed. 

It  is  true  that  the  Department  has  repeatedly  held  that  '^repayment 
will  not  be  allowed  where  an  entry  is  canceled  on  account  of  its  fraud- 
ulent character"  (Lydia  Kelly,  8  L.  D.,  322,  and  many  other  cases). 
But  in  the  case  at  bar  the  entry  was  not  canceled  <<on  account  of  its 
fraudulent  character."  It  was  canceled  for  a  reason  for  which  the  law 
authorizes  and  directs  repayment.  In  view  of  this  fact  it  is  not 
material  whether  Miss  Campbell's  affidavit  is  true  or  false,  and  that 
question  will  not  be  inquired  into. 

In  my  opinion  repayment  should  be  allowed.  The  decision  of  your 
office  is  therefore  reversed. 


I>£S£UT  I^AND  CONTEST-IIKCI.JV1MKD  TRACT. 

NiLsoN  r.  Anderson. 

The  mere  fact  that  a  tract  of  arid  la^d  is  traversed  by  an  irrigating  canal  is  not 
sufficient  in  itself  to  constitute  reclamation  thereof,  nor  take  it  out  of  the  class 
of  lands  subject  to  desert  entry. 
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Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  July 

13,  1896.  (E.  B.,  Jr.) 

The  case  of  Louis  Nilsoii,  contestant,  against  Gustave  H.  Anderson, 
on  appeal  from  your  office  decision  of  August  8,  1895,  holding  that  the 
S.  J  of  Sec.  9,  T.  36  N.,  R.  9  E.,  N.  M.  P.  M.,  Del  Norte,  Colorado,  land 
district,  for  which  tract  the  latter  made  desert  land  entry  No.  10  June 
11,  1891,  was  desert  land  at  the  date  of  said  entry,  that  the  entry 
should  remain  intact,  and  that  Nilson^s  contest  be  dismissed,  has  been 
duly  considered. 

Nilson  having  initiated  contest  against  said  entry,  September  11, 
1894,  alleging  that  the  tract  was  not  desert  land  at  the  date  of  the 
entry,  having  been  reclaimed  by  sub-irrigation  from  the  Empire  Canal, 
at  and  prior  to  that  date,  a  hearing  between  the  i)arties  was  duly  had 
November  17th  to  20th,  1894,  which  resulted  in  a  decision  by  the  local 
office,  February  15, 1895,  in  favor  of  contestant.  The  history  of  the 
case,  not  already  indicated  herein,  is  so  fully  set  out  in  your  office 
decision,  as  are  also  the  facts  and  the  law  applicable  thereto,  as  to 
make  recital  thereof  here,  at  length,  unnecessary.  The  allegation  of 
the  contest  affidavit,  as  above  stated,  presents  the  only  issue  in  the 
case. 

I  find  the  facts  to  be  substantially  as  set  out  in  the  decision  now 
appealed  from.  The  only  water  shown  to  have  been  brought  on  the 
laud  is  that  carried  by  the  Empire  Canal,  which  crosses  the  W.  J  of 
the  SW.  I  of  said  section  from  northwest  to  southeast  so  as  to  leave 
about  thirty-five  acres  of  the  tract  on  the  westerly  side  of  the  canal. 
From  the  line  of  the  canal  the  land  sloi)es  to  the  eastward,  and  along 
its  eastern  border  there  is  some  sub-irrigation  from  the  canal.  The  tes- 
timony is  decidedly  conflicting  as  to  whether  such  sub-irrigation  is 
sufficient  for  trees,  and  to  supply  moisture  enough  for  grass  so  as  to 
produce  an  average  crop  of  hay  upon  the  land  sub-irrigated,  and  as  to 
the  area  of  land  sub-irrigated.  The  most  reliable  of  the  testimony, 
that  of  witnesses  wbose  ranches  or  farms  border  on  the  land,  and  who 
have  experimented  in  the  premises,  is  that,  except  upon  the  immediate 
margin  of  the  canal,  trees  cannot  be  grown  by  sub-irrigation,  and  that 
hay,  or  any  other  agricultural  crop,  cannot  be  successfully  grown  upon 
the  tract  in  question  by  that  means. 

The  region,  and  the  tract  in  question,  are  naturally  arid,  desert  lands 
upon  which  neither  trees  nor  crops  of  any  kind  can  be  successfully 
grown  without  irrigation.  No  system  of  laterals  or  ditches  from  the 
said  canal,  or  any  other  source  of  water  supply,  was  in  operation,  or 
had  been  projected,  so  far  as  appeiirs,  upon  this  land,  when  Anderson 
made  his  entry.  The  Department  agrees  with  the  conclusion  reached 
by  your  office  that  under  all  these  circumstances  the  mere  fact  that  an 
irrigating  canal  crossed  one  corner  of  this  tract  of  three  hundred  and 
twenty  acres  of  otherwise  desert  laud,  did  not,  of  itself,  constitute  a 
reclamation  of  the  tract  and  take  it  out  of  the  class  of  desert  lands. 
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This  case  is  readily  distingaishable  from  that  of  Dickinson  v.  Aaer- 
bach  (18  L.  D.,  16),  cited  by  appellant.  In  the  latter  case  water  had 
been  experimentally,  at  least,  by  a  system  of  laterals  and  ditches,  con- 
ducted over  each  forty  acre  subdivision  of  the  land,  and  the  irrigation 
of  the  land  at  any  time  was  subject  to  the  will  of  the  entryman.  The 
Department  held  that  it  was  proven  in  that  case  that  the  entryman, 
"had  actual  control  of  a  sufficient  water  supply,"  and,  therefore,  the 
reclamation  of  the  tract  had  been  potentially  effected.  In  the  present 
case  nothing  of  the  kind  had  ever  been  done  upon  the  land  by  any  one 
when  Anderson  made  his  entry,  and  the  land  was  as  substantially 
desert  land  as  \X  the  Empire  Canal  had  not  touched  its  borders. 

Your  office  decision  is  affirmed;  Anderson's  entry  will  remain  intact, 
and  Nilson's  contest  l)e  dismissed. 


KVIDENCE-PUACTICE-NOTICE  OP  CONTEST— FRAUDULENT  ENTRY. 

McGbade  V.  Murray. 

Rule  35  of  Practice  does  not  require  a  commission  to  issae  to  thtf  officer  who  may  be- 
tlesignated  to  t:ike  evidence  thereunder. 

In  the  notice  of  contest  issnod  by  the  local  office  the  charges  as  laid  in  the  informa- 
tion need  not  be  set  out  in  the  language  of  the  Informant;  it  is  sufficient  if  the 
grounds  and  purpose  of  the  contest  are  stated  briefly. 

An  entry  made  in  the  interest  of  another  is  fraudulent  and  must  be  canceled. 

Secretary  Smith  to  the  Commissioned'  of  the  General  Land  OfficCy  July 
(W.  A.  L.)  13, 1896.  (J.  L.) 

This  case  involves  the  SE.  :J  of  the  SE.  \  of  section  5,  and  the  NB.  ^ 
of  tlie  NE.  4  of  section  8,  T.  28  N.,  R.  21  W.,  Missoula  land  district, 
Montana,  containing  eighty  acres. 

On  April  29, 1891,  Edward  Murray  made  homestead  entry  No.  16  of 
said  tracts.  In  his  homestead  affidavit  dated  April  20, 1891,  and  filed 
under  section  2294  of  the  Revised  Statutes,  among  other  things  he 
solemnly  swore : 

That  he  was  then  residing  on  said  land,  and  had  made  a  bona  iide  improvement 
and  settlement  thereon ;  that  said  settlement  was  commenced  on  February  24,  1891 ; 
that  his  iuiprovemeutH  consisted  of  a  log  house  fourteen  by  sixteen  feet  In  size, 
containing  one  door  and  a  window,  two  acres  cleared  up,  and  that  the  value  of  the 
same  is  $250;  and  that  owing  to  the  great  distance  he  was  unable  to  appear  at  the 
district  land  office  to  make  this  affidavit. 

On  October  27,  1892,  Thomas  J.  McGiade  filed  his  affidavit  of  con- 
test against  said  entry,  alleging: 

1.  That  Haid  Edward  Murray  has  wholly  abandoned  said  tract; 

2.  That  he  has  changed  his  residence  therefrom  for  more  than  six  months  since 
making  said  entry ; 

3.  That  Haid  tract  is  not  settled  upon  and  cultivated  by  said  party  as  required  by 
law;  and 
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4.  That  the  said  entry  was  not  made  in  good  faith,  but  fraudulently,  and  for  the 
purposes  of  speculation. 

This  affidavit  of  contest  was  corroborated  by  Frank  Ilattou  and  H. 
6.  Swaney. 

On  the  same  day  the  local  officers  ordered  a  hearing,  and  prepared  a 
notice  thereof,  on  the  usual  printed  form,  which  was  signed  by  the 
register,  and  delivered  to  the  contestant  for  service,  in  the  following 
words: 

(4-345.) 

NOTICK. 

U.  S.  Land  Office, 
MisBOulay  Mont.f  October  27,  1892. 

Complaint  having  been  entered  at  this  office  by  TlionuiH  J.  McGrade  against 
Edward  Murray  for  abandoning  his  homestead  entry  No.  16,  dated  April  29,  1891, 
upon  the  SE.  i  SE.  i  See.  5  <&  NE.  i  NE.  i  section  eight,  township  28  north  of  range 
21  west  in  Missoula  county,  Montana  with  a  view  to  the  cancellation  of  said  entry, 
the  said  parties  are  hereby  summoned  to  appear  at  the  U.  S.  Land  office  Missoula 
Montana  on  the  8th  day  of  December,  1892,  at  10  o'clock  A.  M.,  to  respond  and  fur- 
nish testimony  concerning  said  alleged  abandonment,  the  testimony  to  be  used  at 
said  hearing  will  be  taken  before  Andrew  W.  Swaney  a  U.  S.  ComniisHioner,  at  Kal- 
ispell  Montana  on  December  2,  1892  at  10  o'clock  A.  M. 

RoKERT  Fisher,  Register, 

Said  notice  was  duly  served  on  the  entryman  on  November  1, 1892. 

On  December  2, 1892,  tbe  commissioner  by  consent  of  both  parties 
adjourned  the  taking  of  the  testimony  until  Monday  December  5*,  on 
ivhich  day  the  entryman  by  his  counsel  filed  with  the  commissioner  a 
protest  in  the  following  words: 

Thos.  J.  McGrade  coNTRSTAjrr, 

V. 

Edward  Murray  contrsteb. 

Before  U.  8.  L.  O.,  Missoula,  Mont.  Involving  Hd.  E.  of  the  NE.  J  of  NE.  i  Sec.  8 
and  8E.  i  SE.  i  Sec.  5  T,  28  N.  R.  21  W. 

Now  comes  the  contestee  and  objects  tiO  the  taking  of  any  testimony  in  this  contest 
and  moves  to  dismiss  the  same  upon  the  ground  and  for  tbe  reason  that  the  court 
commissioner  before  whom  such  testimony  is  to  be  taken  as  well  as  the  said  Land 
Office  has  no  Jurisdiction  of  the  matter — in  that- 
First  the  commissioner  has  received  no  commission  for  taking  the  same,  and  no 
affidavit  of  contest  upon  which  to  base  the  same  htis  been  filed  witli  U.  S.  Land  OiBce 
or  received  by  said  commission,  A.  W.  Swaney,  as  required  by  the  statute  and  rules 
of  practice. 

Second  any  pretended  affidavit  of  contest  that  may  have  been  illed  with  the  regis- 
ter and  receiver  of  said  Land  Office  specifies  only  conchisions  of  law,  and  contains 

no  specific  charges  of  abandonment,  or  any  other  charge. 

Edward  Murray. 

The  examination  of  witnesses  on  both  sides,  was  continued  from  day 
to  day  until  December  10, 1892,  when  it  was  closed.  The  commissioner 
mailed  the  testimony  on  December  13,  and  it  was  received  at  the  local 
office  on  December  15, 1892.  (It  appears  by  a  receipt  filed  with  the 
pax>ers  that  the  contestant  did  not  pay  all  the  expenses  of  taking  the 
testimony ;  and  that  Murray  did  not  pay  his  part  thereof,  to  wit :  the  sum 
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of  $33.92,  until  December  12,  1892.  This  may  accoant  for  the  reten- 
tion of  the  papers  by  the  commissioner).  Neither  party  appeared  at 
the  local  office  on  December  8,  1892,  the  day  whicli  was  fixed  for  the 
hearing;  and  on  December  12th  the  district  officers  '< dismissed  the  case 
without  prejudice  to  the  contestant's  commencing  the  case  de  novoP 

On  appeal  by  the  contestant  your  office  by  letter  "  H"  of  March  3, 
1893,  reversed  said  decision,  and  instructed  the  local  office  to  reinstate 
the  case,  and  consider  it  on  its  merits:  of  which  the  parties  were  duly 
notified. 

Consequently  on  April  4,  1894  the  local  officers  rendered  their  deci- 
sion, recommending  that  the  contest  be  dismissed,  and  that  Murray's 
entry  be  held  intact. 

The  contestant  appealed;  and  on  September  29,  1894,  yonr  office 
reversed  the  decision  of  the  local  officers,  and  held  Murray's  entry  for 
cancellation. 

Murray  has  appealed  to  this  Department. 

Each  one  of  the  four  charges  made  in  the  affidavit  of  contest  is  suffi- 
ciently stated.  No  question  is  raised  as  to  the  first  three.  The  fourth 
charge,  'Hhat  the  said  entry  was  not  made  in  good  faith,  but  fraudu- 
lently, and  for  the  purpose  of  speculation,"  is  equivalent  to  a  charge 
that  the  "entry  was  fraudulent  in  its  inception,"  and  is  both  broad 
enough  and  definite  enough  to  let  in  any  legal  evidence  of  any  facts 
and  circumstances,  tending  to  prove  that  the  entryman  acted  in  bad 
fiiith  at  the  time  of  making  his  entry.  The  contestant  is  not  bound  to 
make  in  his  charge  a  recital  of  his  testimony.  Indeed  the  rules  of  cor- 
rect pleading  forbid  such  incumbrance  of  the  record.  Also  see  rules 
of  practice  36  to  39  inclusive  for  the  duties  of  local  officers  taking  tes- 
timony in  relation  to  such  a  charge.  The  entryman's  objection  to  said 
charge  is  overruled. 

Rule  of  Practice  35,  under  which  the  testimony  in  this  case  was  taken, 
does  not  require  a  commission  to  be  issued  to  the  officer  taking  it.  The 
objection  of  the  entryman  in  this  behalf  is  also  overruled. 

The  entryman  further  complains,  that  the  notice  of  the  hearing  served 
upon  him  on  November  1,  1892,  did  not  contain  a  recital  of  all  the 
grounds  of  contest  contained  in  the  affidavit  of  contest;  and  he,  in 
substance,  insists,  that  the  pertinency  and  admissibility  of  evidence 
are  to  be  determined,  not  by  the  words  of  the  pleading  for  which  the 
contestant  is  responsible,  but  by  the  words  of  the  summons  issued  by 
the  officers  of  the  government,  requiring  the  entryman  to  appear  and 
answer  the  charges  of  his  adversary.  Service  of  the  summons  gives 
the  entryman  opportunity  for  thirty  days  within  which  to  find  out 
the  charges  made  against  him.  Rule  of  Practice  No.  7  does  not  reqa^^e 
the  register  and  receiver  to  copy  the  charges  into  their  summon^. 
It  only  requires  them  to  "give  the  name  of  the  contestant;  and 
briefly  state  the  grounds  and  purpose  of  the  contest."  If  the  entry- 
man  and  his  attorneys  at  the  time  of  their  appearance  to  take  testi- 
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mony,  did  not  have  with  them  a  copy  of  the  affidavit  of  contest,  it  was 
their  own  fault,  the  result  of  their  own  negligence.  It  does  not  appear 
that  the  entryman  was  subjected  to  any  injury  or  disadvantage  by  rea- 
son of  the  form  of  the  summons.  His  objections  on  this  account  were 
properly  disregarded,  and  are  hereby  overruled. 

The  evidence  in  this  case,  on  both  sides,  by  a  clear  and  palpable 
preponderance,  proves  that  Murray's  entry  was  in  its  inception  grossly 
and  corruptly  fraudulent;  that  it  was  made  in  pursuance  of  an  agree- 
ment between  him  and  one  Frank  Hatton,  that  he  should  *'  hold  down 
the  ranch,"  and  keep  up  a  pretence  of  residence  upon  the  land,  for  the 
joint  benefit  of  himself  and  Hatton,  until  they  could  find  a  purchaser; 
that  Murray  never  was  in  fact  a  bona  fide  resident  upon  the  land;  and 
that' all  his  acts  in  relation  to  the  land  were  characterized  by  bad  faith. 

The  foregoing  facts  are  proved  by  many  witnesses. 

On  page  116  of  the  testimony,  Murray  as  a  witness  was  asked  by  bis 
own  counsel  the  following  question : 

Yon  may  state  whether  or  not,  there  was  ever  any  agreement  or  understanding 
between  you  and  Frank  Hatton,  to  the  effect  that  he  was  to  have  an  interest  of  any 
kind  in  this  land;  if  so  what? 

His  answer  as  recorded  on  page  117,  is  as  follows: 

Well,  when  I  took  the  land  np,  Tes  sir.  It  was  to  the  effect  that  Mr.  Allen  and 
Mr.  Hatton  were  to  have  a  half  interest  in  the  land  after  I  had  filed  on  the  land. 

In  this,  and  in  many  other  particulars,  Murray  fully  corroborated 
the  testimony  of  Frank  Hatton,  who  was  his  accomplice  in  the  fraud 
perpetrated. 

Your  office  decision  is  hereby  affirmed. 


OTOE  ANI>  MISSOUKIA  I.Aia>S-I>ES^RREI>  PAYMENTS. 

Instructions. 

The  Secretary  of  the  Interior  has  dne  authority  under  the  law,  and  by  virtue  of  his 
supervisory  power,  to  cancel  the  entries  of  such  purchasers  of  Otoe  and  Misson- 
ria  lands  as  are  in  default  in  the  matter  of  deferred  payments. 

Directions  g^ven  for  notice  to  all  such  purchasers  that  opportunity  will  be  given 
for  payment  of  arrears  with  a  rebate  of  ten  years'  interest,  (as  agreed  to  by 
the  Indians)  and  that  on  failure  to  settle  in  such  manner  their  entries  will  be 
canceled. 

Secretary  Smith  to  the  Oommisfmner  of  the  General  Land  Office^  July 

20^  1896,  (J.  I.  P.) 

By  letter  of  July  18, 1895  (21  L.  D.,  55),  you  were  instructed  by  the 
Department  to  direct  the  register  and  receiver  at  Lincoln,  iN'ebraska, 
to  call  upon  those  purchasers  of  Otoe  and  Missouria  Indian  lands  in 
Kansas  and  Nebraska,  who  were  in  de&ult  in  payment  of  either  prin- 
cipal or  interest  for  such  lands,  to  pay  the  respective  amounts  for  which 
they  were  in  arrears,  within  ninety  days  from  receipt  of  notice,  and  to 
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adviso  tlieiii  that  in  the  event  of  their  failure  to  do  so,  their  respective 
entries  would  be  canceled. 

Subsequently,  on  November  9, 1895,  you  were  instructed  to  advise 
said  local  officers  not  to  take  final  action  as  directed  in  said  instruc- 
tions of  July  ISth  (supra),  until  further  ordered. 

In  addition  to  the  efforts  which  I  had  previously  made  under  the  act 
of  March  3, 1803  (27  Stat.,  568),  to  effect  a  settlement  between  the  Otoe 
and  Missouria  Indians  and  the  purchasers  of  their  lands  in  Kansas  and 
Nebraska,  I  again,  on  April  8, 1896,  through  James  G.  Dickson,  Special 
Agent,  submitted  to  the  Indians,  under  said  act,  for  their  consent 
thereto,  a  proposition  for  such  a  rebate  and  adjustment  of  their  differ- 
ences with  said  purchasers  as  in  my  judgment  the  principles  of  equity 
demanded.  That  proposition  was  rejected  without  reservation  by  the 
Indians,  but  from  a  conference  with  the  Indians  which  occurred  after- 
wards, I  was  authorized  by  them  to  allow  a  rebate  of  ten  years  interest 
to  those  of  said  purchasers  who  would,  within  ninety  days  after  notice, 
pay  the  residue  of  the  i)urchase  money  and  interest  remaining  unpaid 
after  the  deduction  of  said  ten  years  interest. 

The  apparent  delay  in  submitting  the  above  proposition  has  been 
occasioned,  i)rincipally,  because  of  the  fact  that  the  jurisdiction  or 
1)0 wer  of  the  Department  to  enforce  the  collection  of  the  deferred  pay- 
ments remaining  unpaid  by  tlie  purchasers  of  said  lands,  has  been 
challenged,  and  a  careful  investigation  of  the  question  i)resented  was 
deemed  advisable  before  proceeding  further  in  the  matter. 

It  has  been  held  by  the  Department,  in  the  case  of  Fleming  v.  Bowe, 
on  review  (13  L.  D.,  78),  that  the  status  of  an  entry  of  Otoe  and  Mis- 
souria lands  under  the  acts  of  August  15,  1876  (19  Stat.,  208);  March 
3, 1S79  (20  Stat.,  471);  and  March  3,  1881  (21  Stat.,  380),  was  that  of 
a  pre-emi)tion  entry. 

The  status  of  an  entry  of  Osage  Indian  lands  under  the  act  of  May 
21, 1880  (21  Stilt.,  14'5),  has  also  been  held  to  be  that  of  a  pre-emption 
entry.     See  Fleming  v.  Bowe  {nupra). 

In  the  case  of  the  United  States  v,  Johnson  (15  L.  D.  442) — an  Osage 
entry — the  purchasers  were  called  i)re-emptors,  and  it  was  held  that 
*' until  all  the  preliminary  acts  required  by  law  have  been  performed 
by  the  pre-emptor  he  has  acquired  no  right  as  against  the  government,^ 
citing  Frisbie  v.  Whitney  (9  Wall.,  189);  The  Yosemite  Valley  case 
(15  Wall.,  77).  In  the  case  of  Uessong  v.  Burgan  (9  L.  D,,  353)  it  was 
held  that  **the  settler  under  the  Osage  act  can  have  no  vested  right 
until  he  has  made  proof  and  paid  or  tendered  the  required  purchase 
money,"  and  in  the  case  of  Fleming  v.  Bowe  (supra)  it  was  declared 
that  no  good  reason  could  be  perceived  ''why  the  entries  of  the  Otoe 
and  Missouria  lands  should  be  placed  in  any  different  category  than 
the  Osage  entries."  That  declaration  had  special  reference,  however, 
to  the  api)lication  of  section  7  of  the  confirmatory  act  of  March  3, 1891 
(26  Stat.  1095). 
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In  the  case  of  William  It.  Sisemore  (18  L.  I>.,  44,)  it  ia  held: 

When  a  claimant  for  Osag®  Is""^  under  the  act  of  May  28,  1880,  submits  proof  of 
his  qnali6ration8  to  outer,  shows  due  complianro  with  law,  and  makes  his  first  pay- 
ment for  th*)  land,  his  ri^ht  thereto  is  a  vested  interest,  suhject  only  to  the  lien  of 
tho  government  for  the  unpaid  purchase  money ;  and  the  receipt  then  issued  is  a 
"  linal  receipt." 

And  it  is  insisted  that  the  principle  there  enunciated  must  l)e  applied 
to  the  purchasers  of  these  Otoe  and  Missouria  lands. 

The  decision  in  Sisemore  case  is  based  on  the  proposition  that  the 
Osage  act  provides  that  after  the  lirst  payment  the  land  shall  be  sub- 
ject to  taxation  under  tho  laws  of  Kansas  and  for  the  further  reason 
that  said  act  specifically  provides  how  the  forfeiture  provideil  therein, 
on  failure  to  jiay  the  deferred  payments,  may  be  enforced  and  said 
deferred  payments  collected.  Hut  the  Otoe  and  Missouria  act  (21 
Stat.,  380)  coutiiins  no  such  provisions.  It  provides  (section  3)  that  if 
the  settler  fails  to  make  the  first  cash  ])ayment  he  forfeits  all  his  right 
to  the  lands  which  he  has  a[>i)]ied  to  purchase,  but  it  provides  no  for- 
feiture in  case  of  default  in  the  deferred  payments,  nor  does  it  make 
any  provision  as  to  how  those  payments  may  be  colle(^ted  in  case  of 
default.  It  will  be  seen  then  that  the  provisions  of  the  Osage  act  which 
led  the  Department  to  make  the  holding  cited  in  the  Sisemore  case, 
are  entirely  wanting  in  the  Otoe  and  Missouria  act,  and  that  a  pur- 
chaser under  the  latter  act  can  not  be  held  to  have  "  performed  all  the 
X)reliminary  acts  required  by  law,''  or  to  have  "  paid  or  tendered  the 
required  purchase  money,  or  to  Ijave  acquired  any  right  as  against 
the  government,"  until  the  last  deferred  payment  has  been  made. 

The  question  then  presents  itself:  Has  the  Department  any  power  to 
cancel  an  Otoe  and  Missouria  entry  for  failure  to  make  the  deferred 
paymenti  The  right  which  the  settler  forfeits  by  failure  to  make  the 
first  cash  payment  is  the  right  to  purchase,  acquired  by  his  settlement 
and  application.  The  practice  has  been  that  when  proof  of  settlement 
was  duly  made  within  ninety  days  from  date  of  application  to  purchase, 
and  cash  payment  being  made,  the  entry  was  allowed.  As  the  cash 
payment  is  a  condition  i)recedent  to  entry,  it  follows  that  failure  to 
make  said  payment  would  furnish  no  grounds  for  the  cancellation  of  an 
entry  not  in  existence,  but  tho  right  to  purchase  would  be  gone  and  the 
tract  be  subject  to  purchase  by  a  subsequent  settler. 

The  right  of  the  Department  to  cancel  an  entry  any  time  before  patent, 
where  failure  to  comply  with  the  law,  or  bad  faith  on  the  part  of  the 
entryman  is  shown,  has  been  decided  so  often  by  the  Department  and 
the  courts  that  it  is  elemental,  and  a  reference  to  authority  in  support 
thereof  will  hardly  be  required. 

By  the  act  of  March  3, 1 SS5  (23  Stat.,  371),  Congress  granted  an  exten- 
sion of  time  to  said  purchasers,  expressly  stating  in  the  last  proviso, 

hilt  the  time  for  the  payment  of  the  whole  of  said  purchase  money  shall  not  he 
extended  more  than  two  years  from  the  time  the  said  purchase  money  hecame  due 
according  to  the  original  terms  of  sale  under  said  act. 
1814— VOL  23 10 
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The  question  at  once  presents  itself:  Why  did  Congress  grant  an 
extension  of  time  for  the  payment  of  said  deferred  payments  if  the 
rights  of  the  purchasers  were  in  nowise  jeopardized  by  the  failure  to 
make  said  payment,  or  that  forfeiture  on  acconnt  of  said  default  woold 
not  follow! 

By  act  of  August  2, 188G  (24  Stat.,  214),  Congress  granted  a  second 
extension  of  time  to  said  purchasers  in  which  to  make  said  deferred 
payments.  Without  quoting  in  full  the  provisions  of  the  act  last  above 
mentioned,  attention  is  called  to  the  last  two  provisos  thereof,  which 
are  as  follows : 

Provided,  That  all  other  provisions  in  the  acts  above  mentioned,  except  as  changed 
and  modified  by  this  act  shall  remain  in  full  force:  Provided  further,  That  no  for- 
feiture shall  be  deemed  to  have  accrued  solely  because  of  a  default  in  payment  of 
principal  or  interest  becoming  dne  April  thirtieth,  eighteen  hundred  and  eighty-six, 
if  the  interest  due  npon  said  date  shall  be  paid  within  sixty  days  after  the  passage 
of  this  act. 

It  will  be  observed  that  the  first  of  the  two  provisos  above  quoted 
refers  specifically  to  the  two  acts  mentioned  in  the  body  of  the  act  of 
August  2, 1886  {8upra)y  namely,  the  Otoe  and  the  Omaha  acts.  It  may 
be  conceded  for  the  sake  of  argument  that  the  payment  of  interest 
referred  to  in  the  last  proviso,  referred  to  the  purchasers  of  Omaha 
lands,  but  inasmuch  as  the  first  proviso  quoted  referred  to  the  two  acts 
it  must  be  admitted,  by  every  rule  of  statutory  construction,  that  the 
last  proviso  referred  also  to  said  acts,  and  the  logical  inference  is,  that 
Congress  intended  that  any  other  default  in  payment  provided  for  in 
either  of  said  act,  would  render  the  party  in  default  liable  to  a  forfeiture 
of  his  entry.  This  is  so  clear  to  my  mind  that  I  do  not  deem  a  further 
discussion  of  it  necessary.  It  is  incredible  to  believe  that  Congress 
intended  that  by  making  a  first  payment  the  purchasers  of  these  Otoe 
lands  should  thereafter  be  granted  absolute  immunity  from  any  liability 
because  of  default  in  the  deferred  payments,  or  that  it  intended  that 
the  Secretary  of  the  Interior  should  be  compelled  to  bring  them  into 
court  to  enforce  the  collection  of  said  deferred  payments.  To  so  hold 
would  be  to  hold  that,  in  this  instance,  Congress  had  departed  from  the 
policy  pursued  by  it  in  every  other  instance  where  it  provided  for  the 
sale  of  Indian  lands  for  their  benefit. 

But  it  might  be  further  stated  that  the  right  of  the  Secretary  of  the 
Interior,  under  the  supervisory  power  conferred  on  him  by  law,  to  can- 
cel entries  independent  of  or  for  other  reasons  than  those  specifically 
mentioned  in  particular  statutes,  upon  a  proper  showing,  has  been 
decided  by  the  supreme  court  of  the  United  States.  See  Hessong  v. 
Burgan  (9  L.  D.,  353,  at  359);  Lee  v.  Johnson  (116  U.  S.,  48);  Buena 
Vista  County  v.  Railroad  Co.  (112  U.  S.,  165). 

I  am  fully  persuaded,  therefore,  of  the  power  of  the  Secretary  of  the 
Interior  to  cancel  the  entries  of  these  purchasers  of  Otoe  and  Missouria 
lands  who  are  in  default  in  the  deferred  payments. 

It  has  been  going  on  twelve  years  since  default  of  these  deferred 
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payments  commenced,  including  foar  years  of  extension  granted  by 
Congress,  and  during  that  time  the  two  acts  extending  time  of  payment 
and  the  act  of  March  3,  1893,  are  the  only  legislation  of  a  remedial 
character  that  has  been  passed  by  Congress.  And  duriug  all  that  time 
the  settlers  have  been  in  possession  of  these  lauds  and  have  received 
the  benefits  of  the  rents  and  profits  thereof  without  any  accounting. 
Surely  they  can  not  complain  of  a  want  of  considerate  treatment,  but 
the  Indians  have  certainly  a  right  to  complain  of  the  delay  on  the  part 
of  the  government  in  collecting  their  money.  It  is  earnestly  hoped 
that  the  very  liberal  proposition  authorized  by  the  Indians,  which  prac- 
tically concedes  all  the  settlers  have  asked,  will  be  accepted  by  them 
and  the  settlement  of  this  vexed  question  accomplished. 

You  are  therefore  hereby  instructed  to  direct  the  local  officers  at 
Lincoln  to  notify  those  purchasers  of  said  lands  who  are  in  arrears  on 
the  deferred  payments  therefor,  that  all  those  who  within  ninety  days 
from  notice  make  settlement  in  full,  a  rebate  of  ten  years  interest  on 
the  amount  of  principal  and  interest  due  at  the  date  of  settlement,  will 
be  allowed  them ;  and  to  also  notify  them  that  on  their  failure  to  settle 
as  proposed,  within  the  time  prescribed,  their  entries  will  be  canceled. 


Benesh  v.  Kalashbk. 

Motion  for  review  of  departmental  decision  of  May  13, 1896, 22  L.  D., 
530,  denied  by  Secretary  Smith,  July  23, 189(>. 


STATK    SKLECmON -ADVERSE    SETTLEMEXT   RIGHT. 

Kent  v.  State  of  Idaho. 

The  preferred  right  of  selection  conferred  upon  the  State  by  the  act  of  March  3, 
1893,  is  not  operative  as  against  bona  fide  settlement  rights  existing  at  the  time 
the  plat  of  survey  is  filed  in  the  local  office. 

Secretary  Smith  to  the  CommiHsioner  of  the  General  Land  Office^  July 

J23,  1896.  (W.  P.  M.) 

On  June  30, 1894,  the  State  of  Idaho  selected,  among  other  lands,  the 
W.  i  of  the  NW.  i  and  the  WW.  i  of  the  SW.  J  of  section  9,  and 
the  SB.  J  of  the  !I^E.  J  of  section  8,  township  39  N.,  range  2  E.,  within 
the  land  district  of  Lewiston,  under  the  grant  for  the  support  and 
maintenance  of  the  insane  asylum,  conferred  by  section  11  of  the  act  of 
July  3, 1890,  entitled  "An  act  to  provide  for  the  admission  of  the  State 
of  Idaho  into  the  Union,''  (26  Stat.  215).  By  the  act  of  March  3, 1893 
(27  Stat.  672-592),  the  State  was  given  a  preference  right  over  any 
person  or  corporation  to  select  such  lands  for  a  period  of  sixty  days 
after  they  have  been  surveyed  and  declared  to  be  subject  to  entry,  such 
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right  not  to  accrue  against  bona  fide  homestead  and  pre-emption  set- 
tlers at  the  date  of  filing  of  the  plat  of  survey  in  the  local  office.  The 
plat  of  townsliip  39,  suproy  was  received  at  the  local  office  on  May  4, 
1894,  and  was  officially  filed  so  that  the  lands  became  subject  to  entry 
on  July  2, 1894. 

On  July  16, 1894,  Mace  E.  Kent  applied  to  make  homestead  entry  of 
the  above  described  tracts,  alleging  settlement  in  April,  1894,  but  his 
application  was  rejected  for  conflict  with  the  State's  selection.  On 
appeal  to  your  office  a  hearing  was  ordered,  and  duly  held,  and  the 
State  has  now  appeale<l  from  the  decision  of  your  office,  affirming  that 
of  the  register  and  receiver,  holding  its  selection  for  cancellation. 

The  testimony  shows  that  Kent  settled  on  the  land  in  the  latter  part 
of  April,  1894,  and  took  up  his  residence  thereon  in  the  following 
month,  so  that  he  is  protected  by  the  proviso  of  the  act  of  March  3, 
1893,  supra. 

The  decision  of  your  office  is,  therefore,  affirmed. 


CULLOM  V,   HELMEB  ET  AL. 


Motion  for  review  of  departmental  decision  of  March  27, 1896,  22 
L.  D.,  392,  denied  by  Secretary  Smith,  July  23, 1896. 


SWAMP    GRANT— CHARACTER   OF   I.AXI>— APPROVED    LIST. 

Drewicke  V,  State  op  Minnesota. 

Whon  the  field  notes  of  survey  show  that  land  is  swamp  in  character,  and  it  is 
listed  as  snch^  by  the  State,  and  the  list  approved,  it  will  require  positive  evi- 
dence, by  witnesses  thoroughly  cognizant  of  the  condition  of  the  land,  at  or  near 
the  date  of  the  grant,  to  justify  revocation  of  the  approval. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  July 

23,  1896.  (G.  O.  R.) 

On  July  14,  1894,  Lorenz  Drewicke  made  homestead  entry  No.  12,698 
for  the  SE.  \  of  Sec.  7,  T.  120  N.,  R.  41  W.,  Marshall,  Minnesota,  "sub- 
ject  to  the  swamp  land  claim  of  the  State  of  Minnesota  as  to  NE.  \ 
SE.  i." 

He  submitted  final  proof  April  9, 1895,  jis  per  advertisement,  duly 
made,  and  on  May  14, 1895,  final  certificate  7479  was  duly  issued. 

It  appears  that  on  January  3, 1896,  your  office  directed  a  hearing  to 
determine  the  character  of  the  laud.  At  the  hearing  the  State  and  the 
homestead  entryman  were  notified.  The  State  made  default;  Drewicke 
appeared  and  with  liim  two  witnesses.  After  evidence  was  taken,  the 
register  and  receiver  decided  that  the  land  was  ''never  swamp  or 
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subject  to  selection  or  claim''  by  the  State,  aud  accordingly  recom- 
mended that  the  entry  remain  intact. 

Your  office  letters  of  March  9, 1896,  addressed  to  the  entryman's  res- 
ident attorney  and  to  the  register  and  receiver,  recalled  and  rescinded 
the  letter  ordering  a  hearing.  This  action  was  taken  because  it  was 
discovered'  that  the  tract  was  in  a  list  of  swamp  lands  which  was 
approved  by  the  Secretary  of  the  Interior  on  February  3, 1872. 

The  tract  was  omitted  from  the  patent  that  subsequently  issued  to 
the  State  on  the  approved  list  (June  23, 1874),  for  the  reason  that  it 
was  in  certain  railroad  limits.  The  company  afterwards  relinquished 
its  claim  to  the  land,  and  the  same  would  have  been  patented  to  the 
State  under  the  order  of  approval  but  for  the  conflict  with  Mr.  Dre- 
wicke's  entry. 

Your  office  letter  ('*K")  of  May  25, 1896,  transmits  a  petition  from 
the  entryman's  attorney,  asking  for  the  revocation  of  departmental 
approval  of  February  3, 1873,  as  to  the  tract  in  question. 

The  petition,  which  is  sworn  to,  alleges  from  information  and  belief 
that  the  land  was  not  at  date  of  grant,  and  is  not  now,  of  the  character 
contemplated  in  the  swamp  land  act.  The  petition  is  supported  by 
three  affidavits,  stating,  substantially,  that  affiants  are  now  and  have 
been  "for  many  years  last  past,"  acquainted  with  the  tract  in  question; 
that  the  same  is  "dry,  sandy  soil,  and  fit  for  cultivation  without  artifi- 
cial drainage,  and  wholly  free  from  periodical  overflow"  at  all  seasons; 
that  the  greater  part  of  the  same  has  been  broken  and  cultivated  to 
crop;  that  the  same  at  date  of  grant  (March  12,  I860,)  was  dry,  &c.; 
that  the  approval  of  the  land  to  the  State  was  the  result  of  fraud  or 
mistake. 

The  Attorney-General  of  the  State  of  Minnesota  insists  that  the 
showing  made  by  petitioner  is  insufficient  to  justify  setting  aside  the 
approval  of  the  land  to  the  State,  and  asks  that  patent  issue  upon  said 
approval. 

An  examination  of  the  plat  and  field  notes  of  your  office  shows  that 
the  greater  part  of  the  tract  in  question  is  "  level  marshj^ 

At  the  hearing,  the  order  for  which  was  set  aside  by  your  office,  the 
entryman  (Drewicke)  testified  that  he  had  known  the  land  two  years. 
The  following  question  was  asked  him:  "What  is  the  nature  of  this 
land  with  regard  to  swamp;  is  it  wetf  A.  Before  I  went  there  it  was 
a  lake;  but  it  is  all  dry.  It  is  level  nice  land.  The  whole  quarter  is  fit 
for  cultivation." 

Charley  E^thmarek,  aged  forty  years,  testified  that  he  lives  two 
miles  from  the  land,  and  has  been  well  acquainted  with  it  for  eight 
years;  that  he  does  not  '^  think  "  that  the  land  was  ever  in  a  swampy 
condition  in  past  twenty-five  years. 

John  Hanky,  aged  sixty-five  years,  swears  that  he  has  known  the 
land  for  seventeen  years;  that  there  has  been  water  in  wet  seasons; 
but  no  water  on  land  ibr  ten  years.    Does  not  know  whether  it  has 
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been  Bwainpy  in  last  twenty-five  years;  but  it  ha«  not  been  swampy 
since  he  knew  it. 

The  three  affiants,  whose  affidavits  accompany  the  motion,  failed  to 
state  how  long  they  have  known  the  land. 

The  State  of  Minnesota  obtained  its  grant  of  swamp  lands  by  the  act 
of  March  12, 1860  (12  Stat.,  3). 

The  provisions  of  the  act  approved  September  28, 1850  (9  Stat.,  519), 
applicable  to  the  State  of  Arkansas  and  other  States,  were  extended 
to  that  State. 

By  the  act  of  1860  it  was  made  the  duty  of  the  Secretary  of  the  Inte- 
rior to  make  oat  an  accurate  list  and  jjlats  of  the  lands  described  (i.  e., 
'<the  whole  of  those  sw^amp  and  overflowed  lauds  made  unfit  thereby 
for  cultivation''),  and  transmit  the  same  to  the  governor  of  the  State, 
and  at  the  request  of  said  governor  cause  patent  to  be  issued  to  the 
State  therefor. 

The  State  of  Minnesota  elected  to  take  the  field  notes  of  the  survey 
as  a  basis  for  selection,  and,  as  above  seen,  those  field  notes  show  the 
land  to  be  swamp. 

The  approval  of  a  list  of  swamp  land  selections  by  the  Secretary  of 
the  Interior  is  a  judgment  by  the  proper  tribunal  that  the  land  is  of  the 
character  contemplated  iu  the  grant  ^  the  certification  of  the  lists  after 
the  approval  is  only  a  ministerial  act,  and  when  this  is  done,  patent 
issues  on  the  request  of  the  governor.  Before  patent  issues,  however, 
the  Secretary  of  the  Interior  has  jurisdiction  over  the  lands,  and  may, 
upon  proper  showing  of  fraud  or  mistake,  set  aside  an  approval  of 
swamp  land  selections.    State  of  Wisconsin  v.  Wolf,  8  L.  D.,  555. 

But  when  the  field  notes  of  the  public  survey  show  that  the  land  is 
swamp,  and  the  same  is  listed  by  the  State  as  inuring  thereto  under 
the  grant,  and  the  list  has  been  approved,  it  will  require  i)ositive  evi- 
dence by  witnesses  thoroughly  cognizant  of  the  condition  of  the  land, 
at  or  near  the  date  of  the  grant,  to  justify  rescinding  the  order  of 
approval.  The  testimony  must  be  from  x)ersonal  knowledge  and  con- 
tain such  a  description  of  the  land  as  to  leave  no  doubt  that  the  field 
notes  do  not  correctly  describe  the  land  as  of  the  date  when  the  survey 
was  made. 

The  affidavits  accompanying  the  petition  fail  in  this  necessary  respect; 
not  one  of  the  affiants  gives  the  date  when  he  first  knew  the  land.  It 
is  possible  that  the  land  by  cultivation  and  drainage  has  been  reduced 
to  a  fair  state  of  cultivation. 

The  survey  (made  in  18G6)  shows  the  land  to  be  swamp,  and  If  the 
field  notes  correctly  describe  the  land,  the  same  belongs  to  the  State. 

Petitioner  has  failed  to  present  such  facts  as  will  justify  a  second 
hearing  for  the  purpose  of  impeaching  the  correctness  of  the  descrip- 
tion of  the  land  as  given  in  the  field  notes. 

The  petition  is,  therefore,  denied,  and  the  entry  will  be  canceled  as  to 
the  forty  acre  tract  in  question. 
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PUICJS  OF  LANI>-REPAYMENT— ACT  OF  JUXE  8,   1878. 

Clinton  Gubnbe  (On  Review). 

The  Secretary  of  the  Interior,  by  virtue  of  the  discretionary  authority  conferred  by 
the  act  of  June  8,  1872,  having  fixed  the  price  of  the  lands  therein  referred  to 
at  two  dollars  and  fifty  cents  per  acre,  and  such  price  having  been  paid,  it  ^yill 
not  now  be  held,  on  application  for  repayment,  and  the  showing  made  there- 
under, that  the  discretion  of  the  Secretary  was  exercised  under  a  mistaken 
apprehension  as  to  the  true  status  of  said  lands. 

Secretary  Smith  to  the  Oammissioner  of  the  Oeneral  Land  Office^  July 

23^  1896.  (J.  L.  MoO.) 

Connsel  for  Clinton  Gurnee  has  filed  in  his  behalf  a  motion  for  review 
of  the  departmental  decision  of  August  20,  1895  (21  L.  D.,  118),  deny- 
ing his  application  for  repayment  of  moneys  paid  in  excess  of  single 
minimum,  nx)on  five  cash  entries  in  T.  31  S.,  E.  12  E.,  M.  D.  M.,  San 
Francisco  land  district,  California. 

The  lands  in  question  were  originally  located  with  Chippewa  half- 
breed  scrip,  issued  in  supposed  accordance  with  the  seventh  clause  of 
article  2  of  the  treaty  of  September  30,  1854  (10  Stat.,  1110).  The 
supreme  court  of  California  subsequently  decided  that  said  scrip  was 
issued  without  authority  of  law,  and  was  void.  On  June  8,  1872  (17 
Stat.,  340),  Congress  passed  an  act  authorizing  the  purchase  of  said 
lands  by  the  locators  of  said  scrij), 

at  such  price  per  acre  as  the  Secretary  of  the  Interior  shall  deem  equitable  and 
proper,  but  not  at  a  less  price  than  one  doHar  and  twenty-five  cents  per  acre. 

In  pursuance  of  the  above  act,  Clinton  Gurnee,  upon  showing  him- 
self to  be  the  ^^hona  fide  owner"  of  the  lands  located  with  Chippewa 
half  breed  scrip  Nos.  30  B,  163  C,  174  C,  222  C,  and  235  C,  was  allowed 
to  purchase  the  same  for  cash.  He  afterward  applied  for  repayment, 
on  the  ground  that  the  double-minimum  charge  was  made  upon  the  pre- 
sumption that  the  land  wa-s  within  the  granted  limits  of  a  railroad^ 
but  that,  inasmuch  as  such  was  not  the  fact,  $1.25  per  acre  should  be 
refunded. 

Your  office,  however,  by  letter  of  February  23,  1894,  rejected  his 
application,  on  the  ground  that, 

at  the  date  of  said  entries,  the  price  paid  was  the  proper  price  per  acre  without 
regard  to  the  situation  of  the  lands  as  to  railroad  limits. 

Counsel  for  Gurnee  apx>ealed  from  said  office  decision;  but  the  De- 
partment, on  August  29, 1895,  briefly  affirmed  it.  Counsel  for  Gurnee 
has  now  filed  a  motion  for  review,  contending  that  Secretary  Delano 
charged  the  double-minimum  price  only  because  of  his  understanding 
that  the  land  was  within  the  granted  limits  of  a  railroad. 

A  careful  examination  of  the  record  does  not,  in  my  opinion,  show 
clearly  that  Secretary  Delano  was  influenced  in  fixing  the  price  for 
the  lands  here  in  question  solely  by  the  supposition  that  they  were 
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situated  within  railroad  limits.  It  would  seem  that  he  adopted  this  rule 
for  his  guidance  when  fixing  the  jirice  of  the  land  so  sold  in  Minnesota; 
but  he  states  no  reason  when  fixing  the  price  of  these  lands  in  Cali- 
fornia, and  may  have  been  controlled  by  entirely  different  considera- 
tions. Whatever  may  have  be«n  his  reasons,  it  is  sufficient  to  say  that 
he  exercised  the  authority  conferred  upon  him  by  the  act  of  Congress, 
and  fixed  the  price  of  these  lands  at  two  dollars  and  fifty  cents  per 
acre;  and  having  done  this,  and  the  amount  so  fixed  having  been  paid, 
I  doubt  the  propriety,  even  if  the  authority  be  conceded,  to  hold,  at 
this  late  day,  that  he  exercised  his  discretion  under  a  mistake. 
The  motion  for  review  is  accordingly  denied. 


SOLDIERS'  ^VI>DlTIONAL  II0MKSTEAI>-CEKT1KICAT10N  OF  lUGUT. 

Elijah  C.  Putman. 

There  is  no  Btatutory  authority  for  the  certification  of  soldiers'  additional  homestead 
rights,  nor  is  snch  action  necessary  to  the  exercise  of  the  additional  right  of 
entry  either  by  the  soldier  or  his  transferee. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  August 
( W.  A.  L.')  4,  1890.  (G.  C.  R.) 

On  May  19,  1868,  Elijah  C.  Putman  made  homestead  entry,  No.  918, 
for  the  SE.  \  of  the  NW.  \  of  Sec.  1,  T.  5  S.,  li.  27  W.,  Washington, 

Arkansas;  final  certificate  No.  553  (Camden  series)  was  issued  Febru- 
ary 17, 1875.    The  entry  was  patented  August  20, 1874. 

On  May  20, 1878,  J.  Vance  Lewis,  of  this  city,  filed  in  your  office  an 
application  for  the  issuance  of  a  certificate  of  right  to  Putman,  whose 
military  service  was  alleged  to  be  in  Co.  1).,  4th  Arkansas  Cavalry. 

This  application  was  rejected  by  your  office  letter  ("C)  of  July  17, 
1878,  for  the  reason  that  the  War  Department  reported  that  there  was 
no  record  of  the  military  service,  as  alleged. 

On  April  6, 1894,  Messrs.  Smith  and  Shields,  attorneys  of  this  city, 
appUed  for  the  certification  of  Putman's  right  to  make  soldier's  addi- 
tional entry  under  section  2306  of  the  Revised  Statutes. 

Your  office  thereupon  called  upon  the  War  Department,  which,  under 
date  of  April  12,  1894,  verified  Putman's  alleged  military  service  as 
follows: 

Elijah  C.  Putmau  was  enroUed  November  19,  1863,  at  Benton,  Arkansas,  for  one 
year  or  during  the  war,  and  mustered  into  service  as  private  in  Co.  *D'  4th  Keg't 
Ark.  Cav.  (Col.  Fishback's  Cav.),  January  7, 1864,  and  discharged  as  a  private,  March 
28, 1864,  by  reason  of  disbandment  of  regiment. 

On  consideration  of  the  application,  your  office,  on  April  24, 1894, 
treated  the  same  as  a  renewal  of  that  filed  by  Lewis,  May  20, 1878;  that 
the  first  application  was  properly  rejected,  and  no  appeal  was  taken. 
As  an  additional  reason  for  the  rejection  of  the  application,  your  office 
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Leid  that  tlie  practice  of  certifying  to  the  additional  right  was  discon- 
tinued by  the  circuhir  of  February  13,  188,3  (1  L.  I).,  054),  and  for  the 
further  reason  that  the  affidavit  u^ion  which  the  application  is  based 
was  executed  April  !i7, 1878,  and  there  was  then  no  evidence  filed  show- 
ing that  the  soldier  was  then  living,  and  made  the  application  for  his 
own  use  and  benefit. 

A  motion  for  review  was  duly  filed,  accompanied  by  the  affidavits 
filed  by  the  soldier  (forms  40G4  and  4087),  executed  May  IG,  1894,  before 
the  county  clerk  of  Montgomery  county,  Arkansas, 

Your  office,  on  June  14,  1894,  denied  the  motion  on  the  grounds  that 
Putman  acquiesced  in  the  decision  of  your  office  of  July  17,  1878,  by 
not  appeaUng  therefrom,  or  taking  any  steps  to  have  it  set  aside,  that 
decision  having  become  final. 

Your  oftice,  however,  held  that  Putman  was  at  liberty  to  appeiir  in 
]>erson  at  any  district  land  ofiice  and  make  a  soldier's  additional  home- 
stead application,  under  the  regulations  of  the  circular  of  February  13, 
1883. 

From  that  judgment  Putman  appealed  to  this  Department,  when,  on 
December  4, 1895,  the  decision  of  your  ofiice  was  aflirmed,on  the  grounds 
that  Putman  had  taken  no  steps  within  a  reasonable  time  after  the 
action  of  your  ofiice  of  January  25, 1883,  returning  his  application  to 
his  attorneys.    As  a  further  ground,  it  was  held  that, 

Aa  he  has  becu  silent  for  so  many  years,  it  must  be  considered  tbat  ho  has  aban- 
doned his  claim.  The  re-iiling  of  his  application,  April  6, 1894,  comes  by  far  too  late 
to  entitle  him  to  an  adjudication  of  his  case  under  the  regulations  existing  prior  to 
February  13, 1883. 

A  motion  for  review  of  that  decision  was  denied  May  14,  1896, 
because  the  same  was  not  filed  within  thirty  days  after  notice  of  the 
decision. 

Tour  office  letter  (^*  C  ")  of  June  12, 1896,  transmits  a  communication 
tiled  therein  June  4, 1896,  by  W.  E.  Moses,  of  Denver,  Colorado.  This 
petition  is  styled,  "  Petition  for  review  or  modification,"  and  calls  atten- 
tion to  the  decision  by  the  supreme  court  of  the  United  States,  dated 
May  18, 1896,  in  the  case  of  Webster  v.  Luther  et  al. 

It  sufficiently  appears  that  Putman  served  for  more  than  ninety  days 
in  the  army  of  the  United  States  during  the  war  of  the  rebellion;  also 
that  he  is  the  identical  person  who,  on  May  19, 1868,  made  homestead 
entry  of  the  SE.  J  of  the  NW.  i  of  Sec.  1,  T.  5  S.,  R.  27  W.,  Camden, 
Arkansas,  which  tract  was  afterwards  patented  to  him  under  that 
entry.  He  is,  therefore,  entitled  to  the  benefits  conferred  by  section 
2306  of  the  Revised  Statutes.  It  is  true  that  his  application  was 
rejected  because  the  War  Department  reported  that  there  was  no 
record  of  the  alleged  military  service.  It  was  subseriuently  discovered, 
however,  that  he  was  in  fact  a  soldier  for  the  time  prescribed  in  the 
statute  to  entitle  him  to  the  additional  right. 

It  is  unnecessary  to  discuss  the  question  as  to  whether  he,  or  the 
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War  Departiueut,  was  in  error  wLen  he  first  applied.  The  fact  that 
your  office  or  this  Department  may  have  erroneously  denied  to  him  a 
certificate  entitling  him  to  the  additional  homestead  right,  does  not 
preclude  him  from  obtaining  the  rights  which  the  statute  plainly 
prescribes. 
The  circular  of  February  13, 1883,  supraj  directed  that: 

The  practice  which  has  hitherto  prevailed  of  certifying  the  additional  right  as 
iuformatiou  from  the  reconls  of  this  office,  and  permitting  the  entry  to  be  made  by 
an  agent  or  attorney,  is  hereby  discontinued. 

The  circular  required  the  party  desiring  to  make  the  additional  entry 
to  present  himself  at  the  local  land  office  and  make  his  application  as 
in  an  original  entry;  to  establish  his  identity  as  a  soldier;  to  give  the 
facts  resi)ecting  his  prior  entry;  and  that  he  had  not  previously  exer- 
cised his  additional  right,  by  entry,  application,  or  by  sale,  transfer,  or 
power  of  attorney. 

Since  the  passage  of  the  act  (June  8,  1872, 17  Stat.,  333),  giving  to 
honorably  discharged  soldiers  the  additional  homestead  right,  the 
Department  has  refused  to  recognize  or  sanction  as  a  principle  the 
assignability  of  this  right. 

It  was  held  in  the  case  of  John  M.  Walker  (on  review),  10  L.  I).,  354, 
that  the  right  of  entry  provided  in  the  statute  "  is  strictly  a  personal 
right '';  that  it  is  not  in  itself  a  right  of  property,  "but  merely  a  right 
to  acquire  property  in  a  certain  way  and  upon  a  given  state  of  facts, 
which,  without  the  right  thus  given,  could  not  be  so  acquired";  the 
argument  being  that  since  the  right  unexercised  can  not  be  transferred 
to  another  by  will,  it  could  not  be  transferred  to  another  by  the  soldier 
in  his  lifetime. 

These  regulations  were  made  for  the  avowed  purpose  of  protecting 
the  government  against  fraudulent  entries,  it  being  made  to  appear  that 
a  large  number  of  soldiers'  additional  entries  had  been  made  ui>ou 
forged  applications  and  by  genuine  applications  by  ]iarties  not  entitled 
thereto;  and  that  the  right  to  make  such  entries  had  been  the  subject 
of  sale  and  transfer,  effected  by  means  of  two  powers  of  attorney — one 
to  make  the  entry  and  the  other  to  sell  the  land  when  entered. 

If,  as  hitherto  held  by  the  Department,  section  2306  of  the  Revised 
Statutes  gave  to  the  soldier  "  merely  a  right  to  acquire  property  in  a 
certain  way, "  and  that  the  right  of  entry  therein  prescribed  '*  is  not  iu 
itself  a  right  of  property,"  the  instructions  of  February  13, 1883  {8wpra)y 
are  logical  and  clearly  right. 

In  the  case  of  Webster  r.  Luther  et  al,  {8upra)^  the  supreme  court 
of  the  United  States  takes  an  entirely  different  view  of  the  purposes  of 
Congress  in  the  enactment  of  the  law^  in  question. 

In  that  case  the  i)laintiff,  Webster,  read  in  evidence  a  quitclaim  deed 
to  the  land  from  Mary  A.  Robertson,  widow  of  James  A.  Robertson, 
dated  October  7,  1890,  acknowledged  October  17, 1890,  and  recorded 
October  22, 1890;  also  application  of  Mary  A.  Robertson,  dated  April 
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7, 1887,  together  with  the  receipt  of  the  local  land  office,  showing  the 
payment  of  the  fees  and  commissions  prescribed  by  law  to  enter  the 
lands  in  dispute  under  section  2306  of  the  Revised  Statutes,  granting 
additional  lands  to  soldiers  and  sailors  who  served  in  the  war  of  the 
rebellion.  The  receipt  of  the  land  office,  dated  April  7,  1887,  showing 
payment  in  full  of  the  balance  required  by  law  for  the  entry  of  lands 
under  section  2291  of  the  Bevised  Statutes. 

A  patent  from  the  United  States  to  Mary  A.  Robertson  for  these 
lands  issued  September  21,  1888,  recorded  February  11, 1889,  in  the 
office  of  the  register  of  deeds,  in  St.  Louis  county,  Minnesota,  and  recit- 
ing that  the  claim  of  the  patentee  to  the  lands  had  been  established,  etc. 

The  defeiuiants  read  in  evidence  a  power  of  attorney,  dated  April 
28, 1880,  and  duly  recorded  April  8,  1887,  from  Mary  A.  Robertson  to 
James  A.  Boggs.  This  instrument  authorized  and  empowered  Boggs, 
as  attorney  for  his  principal,  ^^to  sell,  upon  such  terms  as  to  him  shall 
seem  meet,"  any  lands  which  the  principal  then  owned,  either  in  law 
or  equity,  and  obtained  by  her  as  ''an  additional  homestead"  under  the 
provisions  of  section  2306  of  the  Revised  Statutes;  to  sell  any  such  lands 
as  she  might  thereafter  acquire  under  said  acts ;  to  receive  the  purchase 
money  or  other  consideration  therefor,  and  to  deliver  in  the  name  of  the 
principal  such  deeds  or  other  assurance  in  the  law  therefor  as  to  the 
agent  seemed  meet  and  necessary.  It  contained  these  additional 
clauses: 

And  my  said  attorney  is  hereby  authorized  to  sell  said  lands^  or  mj'*  interest  therein, 
and  to  make  any  contract  in  relation  thereto  which  I  might  make  if  present,  and  to 
receive  for  his  own  nse  and  benefit  any  moneys  or  other  property  the  proceeds  of  the 
sale  of  said  lands,  or  any  interest  therein,  or  arising  from  any  contract  in  relation 
thereto,  or  received  or  recovered  for  any  injury  thereto,  and  I  hereby  release  to  my 
said  attorney  all  claims  to  any  of  the  proceeds  of  any  such  sale,  lease,  contract  or 
damages.  And  I  further  authorize  my  said  attorney  to  appoint  a  substitute  or  sub- 
siitatee  to  perform  any  of  the  foregoing  powers,  hereby  ratifying  and  confirming 
all  thajf  my  said  attorney  or  his  substitute  may  lawfully  do  or  cause  to  be  done  by 
virtue  of  these  presents. 

The  admission  of  this  power  of  attorney  in  evidence  was  objected  to, 
and  the  objection  overruled  by  the  court  below. 

The  defendants  next  read  in  evidence:  1.  Two  warranty  deeds,  each 
for  an  undivided  one-half  of  these  lands,  from  Mary  A.  Eobertson, 
by  James  A.  Boggs,  her  attorney  in  fact,  one  to  the  defendant  Louis 
Eonchleau  and  the  other  to  the  defendant,  Milo  J.  Luther,  each  dated 
April  7,  1887,  and  recorded  April  15,  1887.  2.  A  warranty  deed 
executed  subsequently  to  the  above  deeds,  by  Louis  Bouchleau  to  the 
defendant  Luther,  for  an  undivided  one-fourth  of  the  lands. 

It  will  be  noticed  that  Boggs,  the  attorney  for  Mrs.  Eobertson,  con- 
veyed the  land  under  his  power  of  attorney  on  the  same  day  that  Mrs. 
Bobertson  made  application  for  the  land  in  her  own  right,  namely, 
Apra  7, 1887. 
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The  court  below  adjudged  the  title  to  the  land  to  be  iu  the  defendants, 
freed  from  any  claim  of  the  plain  tiff,  thus  holding  that  Mrs.  Robertson, 
by  her  power  of  attorney  (above  set  out),  execute<l  April  28, 1880,  con- 
veyed her  interest  in  the  land,  the  right  to  which  she  might  have 
obtained  but  for  said  power  of  attorney. 

On  appeal,  the  supreme  court,  on  May  18,  1896,  affirmed  that  judg- 
ment, and  in  doing  so  concurred  in  the  views  expressed  by  the  supreme 
court  of  Minnesota  by  Chief  Justice  GilfiUan  in  that  case. 

Among  other  things,  the  supreme  court  of  Minnesota  said: 

To  secure  Bottlers  or  require  resideuce  or  caltivation  was  no  part  of  the  end  in 
view  in  giving  the  additional  right  nndor  the  section  as  aniende<l  in  1872.  No  resi- 
dence on  or  cultivation  of  the  land  as  a  condition  of  securing  the  additional  right 
was  intended.  It  ^^'vA  a  mere  gratuity.  There  was  no  other  purpose  hut  to  give  it 
us  :v  sort  of  compensation  for  the  person's  failure  to  get  the  full  quota  of  one  hun- 
dreil  and  sixty  acres  hy  his  firHt  homestead  entry.  There  is  no  reason  to  suppose  it 
was  intended  to  hamper  the  gift  with  conditions  that  would  lessen  its  value,  noc 
that  it  was  iutende<l  to  he  made  in  any  but  the  most  advantageous  form  to  the  donee. 
After  the  right  was  conferred  it  was  immaterial  to  the  government  whether  the 
original  donee  should  continue  to  hold  it,  or  should  transfer  it  to  another.  Or, 
rather,  as  policy  requires  the  peopling  of  the  vacant  public  lands,  and  as  it  could 
not  be  expected  or  desired  that  the  homesteader  should  abandon  his  first  entry  to 
settle  upon  the  additional  land,  it  would  be  more  for  the  interest  of  the  goyernment 
that  he  should  be  able  to  assign  his  additional  right,  so  that  it  might  come  to  be 
held  by  some  one  who  would  settle  upon  the  lands. 

The  supreme  cx)urt  also  cited  with  approval  the  doctrine  laid  down 
in  the  case  of  Barnes  v,  Poirier,  27  U.  S.  App,,  500  (Circuit  Court  of 
Appeals  for  8th  Circuit),  holding  that  the  right  given  by  section  2306 
of  the  Revised  Statutes  to  the  soldier  was  assignable  before  entry, 
there  being  no  restriction  as  in  the  homestead  act.  In  that  case  the 
lower  court  had  made  this  statement,  which  tlie  supreme  court  consid- 
ers *^  well  said": 

The  beneficiary  was  lefb  free  to  select  this  additional  land  from  any  portion  of  the 
vast  public  domain  described  in  the  act,  and  free  to  apply  it  to  any  beneficial  use 
that  he  chose.  It  was  an  unfettered  gift  in  the  nature  of  compensation  for  past  serv-* 
ices.  It  vested  a  property  right  in  the  donee.  The  presumption  is  that  Congress 
intended  to  make  this  right  as  valuable  as  possible.  Its  real  value  was  measured  by 
the  price  that  could  be  obtained  by  its  sale.  The  prohibition  of  its  sale  or  disposi- 
tion would  have  made  it  nearly,  if  not  quite,  valueless  to  a  beneficiary  who  bad 
already  established  his  home  on  the  public  domain.  Any  restriction  upon  its  aliena- 
tion must  decrease  its  value.  We  are  unable  to  find  anything  in  the  acts  of  Congress 
or  in  the  dictates  of  an  enlightened  public  policy  that  requires  the  imposition  of  any 
such  restraint.  On  the  other  hand,  the  general  rule  of  law  which  discourages  all 
restraints  upon  alienation,  the  marked  contrast  between  the  purpose  and  the  provi- 
sions of  the  grant  of  the  right  to  the  original  homestead,  and  the  purposes  and  pro- 
visions of  the  grant  of  the  right  to  the  additional  land,  and  the  history  of  the  legis- 
lation which  is  codified  in  the  existing  homestead  law,  leave  us  without  doubt  that 
the  assignment  before  entry  of  the  right  to  this  additional  land  granted  by  section 
2306  of  the  Revised  Statutes  contravenes  no  public  policy  of  the  nation,  violates  no 
statute,  and  is  valid  as  against  the  assignor,  his  heirs  and  assigns. 
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Finally,  the  supreme  court  says: 

Mnch  stress  is  placed  by  the  plaintiff  in  error  npon  the  practice  of  the  land  depart- 
ment daring  a  certain  period,  based  upon  the  idea  that  the  right  of  entry  given  by 
the  statnte  of  additional  lauds  was  entirely  personal,  and  not  assignable  or  trans- 
ferable We  cannot  give  to  this  practice  in  the  land  oflfice  the  effect  claimed  for  it 
by  the  plaintiff  in  error.  The  practical  construction  given  to  an  act  of  Congress, 
fairly  sasceptiblo  of*different  constructions,  by  one  of  the  executive  departments  of 
the  government,  is  always  entitled  to  the  highest  respect,  and  in  doubtful  cases 
should  be  followed  by  the  courts,  especially  when  important  interests  have  grown 
np  under  the  practice  adopted.  Bate  Refrigerating  Co.  r.  Salzberger,  157  U.  S.  1, 
34 ;  United  States  r.  Healey,  160  U.  S.,  136, 141.  But  this  court  has  often  said  that  it 
will  not  permit  the  practice  of  an  executive  department  to  defeat  the  obvious  pur- 
pose of  a  statute.  In  the  present  case  it  is  our  duty  to  adjudge  that  the  right  given 
by  the  statute  in  question  to  enter  **  additional"  lands  was  assignable  and  transfer- 
able; consequently  the  instrument  of  writing  given  by  Mary  J.  Robertson  to  Boggs 
was  not  forbidden  by  any  act  of  Congress. 

It  results  that  the  judgment  below  must  be  and  is  af&rmod. 

It  IS  thus  seen  that  the  assignment  of  the  soldier's  additional  right 
conferred  by  section  2306  of  the  Eevised  Statutes  is  not  only  held  to  be 
legal,  but  the  practice  is  commended,  the  real  value  of  the  right  being 
measured  "by  the  price  that  could  be  obtained  by  its  sale." 

While  this  right  is  subject  to  sale  and  transfer,  there  is  yet  no  law 
which  provides  that  the  data  in  your  oflfice  and  the  War  Department 
shall  be  employed  in  the  certification  of  that  right  to  those  entitled  to 
make  additional  entiles.  The  certification  of  the  right  would  doubtless 
in  many  cases  simplify  and  facilitate  the  sale  of  the  right,  by  furnish- 
ing in  a  tangible  form  the  evidence  upon  which  the  additional  entries 
could  be  perfected.  These  certificates  would  amount  to  so  much  scrip, 
which  in  the  hands  of  purchasers  thereof,  could  be  employed  in  the 
entry  of  the  public  lands. 

More  than  thirty  years  have  passed  since  the  war  of  the  rebellion 
terminated;  thousands  of  ex-Union  soldiers  settled  in  the  western 
states  and  entered  public  lands;  many  of  them  entered  less  than  one 
hundred  and  sixty  acres,  and  have  had  the  benefit  of  the  soldier's 
additional  right;  doubtless  thousands  more  are  still  entitled  thereto. 
In  the  administration  of  the  law  relating  to  this  right  numerous  frauds 
have  been  discovered;  entries  have  been  allowed  upon  forged  applica- 
tions, and  other  glaring  irregularities  have  been  detected ;  the  soldier, 
for  whose  benefit  the  act  was  passed,  was  usually  the  victim  of  the 
fraud.  All  this  was  made  possible  by  the  practice  of  certifying  the . 
right,  which  for  a  time  obtained  in  your  office.  The  lapse  of  time  since 
the  war  would  render  the  perpetration  of  the  fraud  still  easier  of 
accomplishment  were  the  practice  of  issuing  the  certificates  now 
resumed. 

The  soldier  may  obtain  this  right  for  himself  or  sell  it  to  another;  it 
is  not  necessary  to  the  exercise  of  either  privilege  that  the  right  be 
certified;  no  statute  requires  it,  and  good  administration  forbids  it. 

The  petition  is  denied. 
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OuBNUTT  V.  Jones. 

Motion  for  rehearing  denied  by  Secretary  Smith,  August  4, 1896;  see 
departmental  decision  of  July  6,  1895,  21  L.  D.,  40. 


HOMESTEAD  CONTEST-DEATH  OF  ENTRYMAN-WIDO'W. 

Keithly  V.  Richardson. 

ResidoDce  is  not  reqnired  on  the  part  of  a  widow  for  the  maintenance  of  her  rights 
under  an  uncompleted  homestead  entry  of  her  deceased  hnshand,  if  she  culti- 
vates and  improves  the  land,  but  her  failure  to  thus  comply  with  the  law  calls 
for  cancellation  of  the  entry. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office^  August 
(W.  A.  L.)  4, 1896.  (W.  M.  W.) 

The  case  of  Benjamin  F.  Keithly  v.  Mary  Bithardson  has  been  con- 
sidered on  appeal  of  the  former  from  your  office  decision  of  March  18, 
1895,  involving  lots  1  and  2,  and  the  B.J  NW.J,  Sec.  18,  T.  16  K,  R. 
2  W.,  Guthrie,  Oklahoma,  land  district. 

On  August  23, 1889,  Aurelius  Richardson  made  homestead  entry  for 
said  land. 

On  September  7, 1890,  he  died  leaving  a  widow,  Mary  Richardson. 

On  June  4, 1892,  Benjamin  F.  Keithly  filed  an  affidavit  of  contest 
against  said  entry,  alleging  that  the  entryman's  widow  had  wholly 
failed  to  cultivate  or  improve  the  land  at  all  times  after  the  death  of 
the  entryman. 

On  July  12, 1893,  the  contestant  filed  an  affidavit  in  the  local  office 
making  an  additional  charge,  alleging  that  Mary  Richardson  on  the 
19th  of  December,  1888,  made  an  entry  in  her  own  name,  for  certain 
lands  at  Ironton,  Missouri,  and  sold  the  same  in  June,  1892,  for  a  valu- 
able consideration. 

A  hearing  was  ordered  and  had  before  the  register  and  receiver  at 
which  both  parties  appeared  by  attorneys. 

On  September  29, 1894,  the  local  officers  found  from  the  evidence — 

That  Rince  the  death  of  said  Aurelius  Richardson,  September  7,  1890,  that  said 
Mary  Richardson,  the  wife  of  said  Aurelius  Richardson,  has  wholly  abandoned  and 
failed  to  cultivate  said  tract  of  laud  as  required  by  law. 

Richardson  appealed. 

On  March  16, 1895,  your  office  reversed  the  judgment  of  the  register 
and  receiver  and  held  the  entry  intact. 

Keithly  appealed. 

The  evidence  shows,  without  conflict,  that  Mrs.  Richardson  is  the 
widow  of  Aurelius  Richardson,  the  deceased  entrjrman ;  that  they  were 
not  living  together  as  husband  and  wife  at  the  date  the  entry  was 
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made,  and  continued  to  live  apart  up  to  the  death  of  the  husband, 
September  7,  1800.  Keithly  is  a  son-in-law  of  the  deceased  entryman, 
who  was  advanced  in  vears  and  in  feeble  health. 

Sometime  before  the  death  of  the  entryman,  at  his  request,  Keithly 
moved  his  family  into  the  entryman's  house  on  the  land  in  question  and 
has  continued  to  reside  upon  and  cultivate  the  land  ever  since.  Your 
office  found  that — 

So  far  aA  the  record  shows,  the  defeiidaiit  did  not  in  any  manner  assert  her  rights 
to  the  land  prior  to  the  initiation  of  this  contest. 

Under  date  of  June  27,  1892,  Mary  Richardson  executed  a  x>ower  of 
attorney  in  the  State  of  Missouri  to  one  Thomas  P.  Bryan,  authorizing 
him  to  prosecute  in  her  ]iame  and  stead,  before  the  land  department  of 

the  United  States,  to  final  completion  and  full  possession  of  any  rights  and  claim  to 
homestead  entry  made  by  my  husband  in  Oklahoma. 

There  is  no  evidence  tending  to  show  that  either  Mrs.  Richardson  or 
her  attorney  in  fact,  or  any  one  else  for  her,  or  by  her  request,  ever 
attempted  to  take  possession  of,  or  make  any  improvements  on,  the  land 
included  in  her  deceased  husband's  entry.  There  is  no  evidence  show- 
ing that  Keithly  misled  Mrs.  Richardson  by  any  statement  or  repre- 
sentation concerning  her  rights  to  the  land  in  question. 

Your  ofQce  further  found — 

That  the  cnltivation  and  improvement  of  the  land  by  the  plaintiff  imired  to  the 
benefit  of  the  defendant.  It  is  not  shown  that  there  was  an  express  contract  of  ten- 
ancy between  him  and  the  entryman,  but  after  the  latter's  death  he  continned  to 
reside  upon  the  land  and  to  cnltivate  and  improve  the  same,  notwithstanding  the 
fact  that  he  knew  th«^  entryman  left  a  widow  npon  whom  the  law  cast  the  descent 
of  his  rights  under  the  entry.  He  is,  therefore,  estopped  from  charging  her  with 
fiailure  to  cultivate  and  improve  the  land. 

In  the  appeal  the  judgment  of  your  office  is  alleged  to  be  erroneous 
in  law  on  the  facts  found. 

Section  2291  of  the  Revised  Statutes  is  as  follows  : 

No  certificate,  however,  shall  be  given,  or  patent  issued  therefor,  nntil  the  e^cpi- 
ration  of  five  years  from  the  date  of  such  entry  ;  and  if  at  the  expiration  of  such 
time,  or  at  any  time  within  two  yearn  thereafter,  the  person  making  such  entry;  or 
if  he  be  dead,  his  widow;  or  in  case  of  her  death,  his  heirs  or  devisee;  or  in  case  of 
a  widow  making  such  entry,  her  heirs  or  devisee,  in  case  of  her  death,  proves  by  two 
credible  witnesses  that  he,  she  or  they  have  resided  upon  or  cultivated  the  same  for 
the  term  of  five  years  immediately  succeeding  the  time  of  filing  the  affidavit,  and 
makes  affidavit  that  no  part  of  such  land  has  been  alienated,  except  as  provided  in 
section  twenty-two  hundred  and  eighty-eight,  and  that  he,  she,  or  they,  will  bear 
true  allegiance  to  the  government  of  the  United  States ;  then,  in  such  case,  he,  she 
or  they,  if  at  that  time  citizens  of  the  United  States,  shall  be  entitled  to  a  patent, 
as  in  other  cases  provided  by  law. 

The  rights  of  Mrs.  Richardson  to  the  land  in  question,  must  be  deter- 
mined by  this  section.  Her  husband  made  entry  of  the  land  and  before 
making  proof  died  ;  the  marriage  relation  between  them  existed  at  the 
date  of  his  death  and  by  the  plain  terms  of  the  statute  the  right 
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make  proof  under  his  entry  and  receive  a  patent  for  the  land  vested  in 
her  to  the  exclusion  of  all  others. 

This  right  vested,  notwithstanding  the  fact  that  she  and  her  husband 
were  not  actually  living  together  as  man  and  wife  when  he  died.  The 
right  is  given  unconditionally,  but  in  order  to  preserve  it  she  is  required 
to  either  reside  upon  the  land,  or  cultivate  the  same,  for  the  same 
length  of  time  her  husband  would  have  been  required  to  reside  on  and 
cultivate  it.  She  takes  it  burdened  with  the  same  conditions  and  pre- 
recpiisitcs  that  would  have  rested  on  her  husband  in  order  to  hold  it 
with  the  bare  exception  that  she  may  either  reside  on  the  land,  or  she 
may  reside  elsewhere,  provided  she  cultivates  and  improves  it  for  the 
time  named.  A  failure  to  comply  with  the  requirements  of  the  statute 
on  the  part  of  a  widow  of  a  deceased  entryman,  must  be  followed  by 
the  same  results  as  would  follow  from  the  failure  of  the  entryman  to 
comply  with  the  law.  In  other  words,  the  law  vests  the  exclusive  right 
in  a  widow  of  a  deceased  homestead  entryman  subject  to  contest  for 
failure  on  her  part  to  comply  with  its  requirements. 

In  this  case  there  is  a  clear  failure  shown  on  the  part  of  Mrs. 
Richardson  to  comply  with  the  requirements  of  the  law.  In  cases  of 
this  character  the  contestant  stands  precisely  on  the  same  footing  as  in 
other  homestead  entry  cases,  and  under  the  act  of  May  14, 1880,  must 
be  accorded  the  full  rights  of  contestants. 

The  application  of  the  doctrine  of  estoppel  to  this  case  by  your  office 
was  clearly  erroneous. 

Keithlv's  residence  on  the  land  could  not  affect  Mrs.  Richardson's 
right  in  any  way.  She  was  neither  a  party  or  privy  to  it  and  therefore 
such  settlement  could  not  avail  her.    Deery  v,  Craig  (5  Wallace,  795). 

In  general  the  doctrine  of  equitable  estoppel  applies  only  when 
there  has  been  some  intentional  deception  in  the  conduct  or  declara- 
tions of  the  person  alleged  to  be  estopped,  or  such  gross  negligence  on 
his  part  as  amounts  to  constructive  fraud  by  which  another  is  misled 
to  his  injury.     Brant  v.  Virginia  Coal  and  Iron  Co.  (93  U.  S.,  326). 

Your  office  decision  appealed  from  is  accordingly  reversed. 

By  your  office  letter  of  October  18,  1895,  there  was  transmitted  the 
application  of  one  Mary  Bryan  to  contest  the  entry  of  the  deceased 
entryman,  Richardson,  filed  in  the  local  office  on  the  10th  of  May,  1893, 
which  was  rejected  by  the  register  and  receiver  and  an  appeal  taken 
to  your  office  from  their  decision.  No  action  appears  to  have  been 
taken  by  your  office  on  said  appeal  and  therefore  no  question  arises 
for  the  Department  to  pass  upon  in  connection  therewith. 

As  the  entry  of  Aurelius  Richardson  will  be  canceled  under  the 
foregoing  decision,  tliis  contest  will  follow  the  course  pursued  in  respect 
to  second  contests  when  the  first  one  is  successful. 

The  papers  in  this  second  contest  and  all  other  papers  in  the  case 
are  herewith  returned. 
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RAILROAD  GRANT— WITHDRAWALr-HOMESTEAD  EN^TIY. 

Union  Pacific  R.  B.  Co.  (On  Review). 

No  rights  are  acq  aired  as  against  a  railroad  grant  by  a  homestead  entry  of  lands 

theretofore  withdrawn  for  the  benefit  of  such  grant. 
The  departmental  decision  of  March  7, 1896,  22  L.  D.,  291,  recalled  and  vacated. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Augmst 
( W.  A.  L.)  4,  1896.  (W.  M.  W.) 

Ck)an8el  for  the  Union  Pacific  Railroad  Company  have  filed  a  motion 
for  a  review  of  tlie  departmental  decision  of  the  7th  day  of  March,  1896, 
denying  the  application  of  said  railroad  company  for  a  patent  to  the 
N.  i  of  the  NW.  J,  Sec.  25,  T.  7  S.,  R.  7  E.,  Topeka,  Kansas,  land  district 
(i-eported  in  22  L.  D.,  291). 

Soon  after  the  departmental  decision  was  made  some  doubts  arose  as 
to  the  correctness  thereof,  and  sua  sponte  some  stex)s  were  taken  with  a 
view  of  reconsidering  the  case. 

The  groands  of  the  motion  are  as  follows : 

1.  That  by  the  granting  act  of  1862  and  1864,  to  the  Central  Branch,  Union  P&cifio 
Co.,  it  is  provided  that,  upon  filing  a  map  of  general  route,  all  lands  within  twenty- 
five  miles  of  the  line  of  general  route  shall  be  withdrawn  from  settlement  and  entry. 

2.  That  the  map  of  general  route  of  the  Central  Branch,  Union  Paoific  Co.,  from 
6t.  Joseph  to  the  Republican  River,  was  filed  June  27, 1863,  and  lauds  withdrawn 
thereunder  July  9,  1863.  A  second  map  of  probable  route  was  filed  March  16, 1867, 
and  lands  withdrawn  thereunder  March  27,  1867. 

3.  The  land  in  controversy  is  included  within  the  termini  of  both  of  these  maps, 
and  falls  under  the  operation  of  both  withdrawals. 

4.  The  entry  of  Frederick  Abramsou,  H.  E.  No.  2626,  and  which  was,  in  said  deci- 
sion, held  to  except  the  said  lands  from  the  operation  of  the  grant  to  the  company, 
was  made  May  28,  1868,  long  subsequent  to  the  withdrawals  above  referred  to. 

5.  That  said  subsequent  entry  of  Abramson  was  without  any  authority  of  law,  and, 
therefore,  cannot  operate  as  against  the  grant. 

6.  That  said  decision  is  contrary  to  law. 

In  resxK)use  to  a  letter  of  inquiry,  respecting  this  case,  from  the 
Department,  your  oflBce,  under  date  of  May  19, 1896,  stated  that: 

The  records  of  this  office  show  that  the  tract  in  question  was  included  in  the  limits 
of  the  withdrawal  ordered  by  office  letter  of  July  9, 1863,  for  the  benefit  of  the  Cen- 
tral Branch,  Union  Pacific  Railroad  Company,  along  the  line  of  the  proposed  route 
of  the  company's  road ;  but  when  the  road  of  the  company  was  definitely  located 
the  land  was  situated  in  the  limits  of  the  grant  as  extended  by  the  act  of  July  2, 1864, 
and  not  within  the  ten  mile  limits  thereof  under  the  act  of  1862,  under  which  the 
withdrawal  was  ordered. 

This  land  falls  within  the  overlapping  limits  of  the  grants  to  the 
Union  Pacific  Company  and  the  Kansas  Pacific  Railway  Company,  and 
both  were  made  by  the  same  acts  of  Congress,  to  wit:  July  1,  1862 
(12  Stat.,  489),  and  the  amendatory  act  of  July  2, 1864  (13  Stat,  356). 
The  line  of  the  Kansas  Pacific  road  was  definitely  located  January  11, 
1866,  and  the  line  of  this  road  was  definitely  located  May  29, 1868. 
1814— VOL  23 11 
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The  Union  Pacific  lioad  is  the  saccessor  to  both  lines,  and  by  reason 
thereof  the  real  party  iu  interest,  and  no  reason  is  apparent  why  a  pat- 
ent should  not  issne  to  it,  if  in  law  the  land  was  included  in  the  grant 
and  passed  to  either  or  both  of  the  roads  as  a  whole  or  as  moieties  to 
each  of  them. 

The  land  in  question  was  included  within  the  withdrawal  of  July  9, 
1863,  and  within  the  limits  of  the  grant  as  extended  by  the  act  of  July 
2,  1864.  This  withdrawal  remained  in  force  until  the  definite  location 
of  the  respective  roads,  when  the  land  in  question  passed  under  the 
grant  to  them,  for  at  the  time  Frederick  Abramson  made  his  homestead 
entry.  May  28, 1868,  the  land  covered  by  his  entry  was  included  in  said 
withdrawal.  His  entry  was  allowed  without  authority  of  law,  as  the 
land  was  not  subject  to  entry  by  reason  of  being  withdrawn  for  the 
benefit  of  the  railroad  companies  under  their  grants. 

It  is  a  well  established  doctrine  in  this  Department  as  well  as  the 
courts,  that  no  rights,  either  legal  or  equitable,  as  against  a  rail- 
road grant  are  acquired  by  settlement  upon  lands  withdrawn  by 
executive  order  for  the  benefit  of  such  grant.  Caldwell  v.  Missouri, 
Kansas  and  Texas  B'y  et  aLj  8  L.  D.,  570;  Shire  et  al,  r.  Chicago,  St. 
Paul,  Minneapolis  and  Omaha  K'y  Co.,  10  L.  D.,  85;  Ard  v.  Missouri, 
Kansas,  and  Texas  £'y  Co.,  14  L.  D.,  369;  Woolcott  v.  Des  Moines  Co., 
72  TJ.  8.,  681;  Woolsey  r.  Chapman,  101  U.  S.,  755;  and  United  States 
V.  Des  Moines  Navigation  and  Eailway  Co.,  142  U.  S.,  510. 

The  case  of  Kansas  Pacific  Railway  Company  v,  Dunmeyer  (113 
U.  S.,  629),  cited  in  your  office  decision  is  not  in  conflict  with  the  fore- 
going authorities. 

By  the  third  section  of  the  act  of  1862,  supra^  there  was  excepted 
from  the  grant  all  lands  which  at  the  time  the  definite  location  of  the 
road  is  fixed  had  been  sold,  reserved,  or  otherwise  disposed  of,  and  to 
which  a  pre-emption  or  homestead  claim  had  attached.  Abramson's 
homestead  entry  was  made  after  the  land  was  reserved  for  the  pur- 
poses of  the  grant  and  while  such  reservation  was  in  full  force,  and 
was  therefore  void  and  could  not  serve  to  except  the  land  from  the 
operation  of  the  grant. 

It  follows  that  the  departmental  decision  heretofore  rendered  in  this 
case  was  erroneous.  It  is  accordingly  recalled  and  set  aside,  and  your 
office  decision  appealed  from  is  reversed. 


CONPIRMATION- SECTION  7,  ACT  OF  MARCH  8,  1891. 

Oastello  t?.  Bonnie. 

The  cancellation  of  an  entry  without  notice  to  the  entryman  is  void  for  the  want  of 
jurisdiction^  and  an  entry  so  canceled  at  tbe  passage  of  the  act  of  March  3, 1891, 
is  in  law  an  existing  entry,  and  confirmed  hy  section  7,  of  said  act,  if  otherwise 
within  the  provisions  of  said  act. 
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Secretary  iSmitk  (o  ike  Commissioner  of  the  General  Land  Office^  August 
(W.  A.  L.)  4,  1896.  (J.  L.  McO.) 

Your  office,  by  letter  of  April  29,  1896,  transmitted  the  pa])ers  in  the 
case  of  Patrick  Castello  v,  William  Bonnie,  and  the  Boston  Safe  Deposit 
and  Trust  Company,  transferee,  involving  Bonnie's  pre-emption  cash 
entry  for  the  8E.  J  of  the  NE.  J  of  Sec.  30,  and  the  S.  J  of  the  NW.  J, 
and  the  NE.  i  of  the  SW.  J,  of  Sec.  29,  T.  59  N.,  R.  17  W.,  Duluth  land 
district,  Minnesota. 

The  entry  in  question  was  canceled  upon  the  report  of  a  special  agent, 
without  notice  to  the  entryman.  After  such  cancellation,  Gastello  was 
allowed  to  make  homestead  entry  of  the  land.  On  October  23, 1891, 
your  office  reinstated  Bonnie's  entry — deciding  further  that  as  two 
entries  of  the  same  land  at  the  same  time  were  not  permissible,  and  as 
Bonnie's  entry  had  been  reinstated  because  of  having  been  canceled 
illegally,  Gastello's  entry  must  be  canceled. 

On  June  16, 1891,  the  Boston  Safe  Deposit  and  Trust  Company  filed 
an  application  to  intervene,  and  asked  for  the  confirmation  of  Bonnie's 
entry  under  section  7  of  the  act  of  March  3,  1891,  alleging  that,  after 
the  issuance  of  the  receiver's  receipt  (March  21,  1885),  and  prior  to 
March  1, 1888,  it  became  a  bona  fide  incumbrancer  of  said  land  for  a 
valuable  consideration.  Your  office,  on  June  17,  1891,  granted  the 
application;  and  on  October  23,  1891,  your  office  held  that  the  case 
came  within  the  provisions  of  said  act.  From  said  decision  Castello 
api)ealed  to  the  Department,  which,  on  October  11, 1892  (15  L.  D.,  354), 
held  that  the  cancellation  of  Bonnie's  entry  was  an  error,  and  its  rein- 
statement was  proper;  nevertheless  Gastello's  entry  ought  not  to  have 
been  canceled  without  notice  to  him,  and  an  opportunity  being  afforded 
him  to  be  heard  in  its  defense;  and  inasmuch  as  no  such  opportunity 
had  been  afforded  him,  he  should  be  allowed  sixty  days  after  notice  of 
the  decision  to  show  cause  why  his  entry  should  not  be  canceled.  You 
were  further  directed  that  if,  in  your  judgment,  sufficient  cause  be 
shown,  you  should  re-adjudicate  the  case  accordingly;  if  he  failed  to 
make  such  showing,  the  decision  of  your  office  holding  that  the  case 
came  within  the  provisions  of  said  section  7  should  be  affirmed,  and 
the  entry  confirmed. 

Tour  office  issued  a  rule  as  above  directed  upon  Castello,  who  there- 
upon filed  an  affidavit  alleging  that  Bonnie's  entry  was  not  made  in 
good  faith,  but  in  the  interest  of  the  0.  N.  Nelson  Lumber  Company, 
and  that  said  company  was  not  therefore  a  bona  fide  purchaser;  also 
that  the  Boston  Safe  Deposit  and  Trust  Company  was  not  a  bona  fide 
incumbrancer,  and  he  asked  for  a  hearing  at  which  to  prove  such  to  be 
the  facts.  This  application  your  office  denied,  on  February  10, 1893. 
Castello  appealed  to  the  Department,  which,  on  August  7,  1894, 
directed  that  the  case 

be  remanded  to  the  local  oflScers  for  a  hearinj!^  upon  tbe  allegation  that  Bonnie's 
entry  was  made  in  the  interest  of  the  C.  N.  Nelson  Lumber  Company,  and  upon  any 


164  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

other  charge  that  may  be  theu  presanted  tending  to  show  that  Bonnie's  entry  warn 
properly  canceled. 

A  motion  for  review  of  the  above  departmental  decision  was  filed, 
but  denied  on  April  12, 1895  (20  L.  D.,  311). 

Yonr  office  decision  of  April  29, 1896  (aupra)^  in  adjudicating  the  case 
upon  the  basis  of  the  testimony  taken  at  the  hearing  ordered  in  accord- 
ance with  the  departmental  directions  above  referred  to,  tbund  as  a  fact 
"that  Bonnie  had  never  complied  with  the  law  in  any  respect.  The 
facts  stated  in  his  final  proof  must  have  been  untrue,  and  his  entry, 
therefore,  fraudulent  and  invalid;''  and  adds  that, 

inaHmuch  a»«  Bonnie's  entry  ha.s  not  been  reinstated,  and  no  reason  appearing  why  it 
should  be,  it  would  be  nseless,  as  well  as  a  disregard  of  said  departmental  ruling,  to 
further  consider  the  case.     Said  entry  will  therefore  remain  canceled. 

The  above  conclusion  was  correct,  in  view  of  tlie  departmental  rulings 
then  subsisting.  Recently,  however — to-wit,  on  February  17,  1896— 
the  Department  has  decided  the  case  of  Drew  v.  Oomisky  (22  L.  D.,  174), 
which  is  in  all  essential  respects  similar  to  the  one  under  consideration. 
In  that  case  the  departmental  decision  of  Gastello  r.  Bonnie,  on  review 
(20  L.  D.,  311, 8uj)ra)j  was  discussed.  The  statement  in  said  last  named 
decision  that — 

Such  cancellation,  without  giving  such  notice  (that  is,  cancellation  on  report  of  a 
government  agent,  without  giving  the  entryman  his  day  in  court),  was  improper, 
and  to  all  intents  aud  purposes,  ho  far  as  the  transferee  is  concerned,  it  may  be 
considered  as  an  existing  entry, 

was  quoted,  and  reaffirmed  as  being  correct  doctrine.  The  further 
statement  in  said  decision  that — 

The  reinstatement  of  the  entry  on  the  record  would  give  the  transferee  only  snoh 
right  as  he  would  have  had  in  case  notice  had  been  given, 

was  quoted,  but  declared  to  be  erroneous.  It  was  further  decided 
regarding  Bonnie^s  entry  that,  ^^  inasmuch  as  it  had  already  been  held 
therein  that  so  far  as  the  transferee  is  concerned,  it  may  be  considered 
an  existing  entry,"  and  that,  if  existing,  it  was  protected  under  the 
law,  and  should  be  confirmed.  Finally  said  departmental  decision  in 
Gastello  v.  Bonnie  was  explicitly  overruled,  in  so  far  as  it  conflicted 
with  the  ruling  in  said  case  of  Drew  v,  Oomisky. 

The  case  now  under  consideration  was  thus  explicitly  decided  in 
advance.  The  entry  was  an  existing  entry  at  the  date  of  the  passage 
of  the  act  of  March  3, 1891,  and  was  of  a  character  to  be  confirmed 
thereunder. 

Your  office  decision  of  February  25, 1896,  to  the  effect  that  Bonniei's 
entry  should  remain  canceled,  is  therefore  reversed.  Your  office 
decision  of  October  23, 1891,  holding  that  the  case  comes  within  the 
provisions  of  said  act,  is  hereby  affirmed,  and  the  entry  will  pass  to 
patent  accordingly. 
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PATENT-JURISWK TION—C CONFLICTING  ENTRIES. 

Fields  r.  Kenedy. 

The  inadvertent  issuance  of  a  patent  on  an  entry  that  is  in  partial  conflict  with  a 
prior  entry  deprives  the  Department  of  farther  Jurisdiction  over  the  tract  in  con- 
troversy; and  a  final  certificate  therefor,*  suhseqnently  issued  on  the  earlier 
entry,  must  he  canceled,  though  the  original  entry  on  which  such  certificate 
rests  may  he  permitted  to  remain  of  record. 

Secretary  Smith  to  tJie  Commiifsioner  of  the  General  Land  Office^  August 
(W.  A.  L.)  4,  1896,  (C.  W.  P.) 

Ou  February  16, 1880,  Nelson  Fields  made  homestead  entry  5391,  of 
the  W.  i  of  the  W.  ^  of  section  24,  township  8  S.,  range  14  E.,  St. 
Helena  meridian,  New  Orleans  land  district,  Louisiana. 

On  May  18, 1880,  Samuel  Kenedy  made  homestead  entry  5486  of  the 
S.  i  of  the  SW.  i  of  Sec.  13,  the  NW.  J  of  the  NW.  J  of  Sec.  24,  and 
the  SE.  ^  of  the  SE.  ^  of  Sec.  14,  of  the  same  township  and  range,  on 
which  final  proof  was  made  and  final  certificate  2015  issued  July  5, 
1887,  patent  issuing  thereon  June  25,  1890. 

On  August  3, 1891,  Nelson  Fields  made  final  proof  on  his  homestead 
entry,  and  final  certificate  issued  thereon  August  7,  1893. 

On  February  20, 1894,  your  office  notified  Fields  that  his  entry  was 
held  for  cancellation  as  to  the  NW.  J  of  the  NW.  J  of  Sec.  24,  for  the 
reason  that  it  conflicts  to  that  extent  with  Kenedy's  patent. 

Nelson  Fields  appeals  to  the  Department. 

The  record  shows  that  Kenedy  made  his  entry  of  the  land  in  ques- 
tion more  than  three  months  subsequent  to  Fields'  entry  which  segre- 
gated the  land,  and  Kenedy's  entry  was  improperly  allowed.  But 
patent  having  issued  to  Kenedy,  the  Department  cannot  now  deter- 
mine the  conflicting  claims  of  the  parties  respecting  the  land.  If  the 
patent  issued  to  Kenedy  is  invalid,  and  Fields  has  been  injured  by  the 
action  of  the  Land  Department,  the  courts  are  the  proper  tribunals  to 
adjudicate  the  matter. 

But  it  appearing  that  Fields'  final  proof  was  made  and  final  certifi- 
cate issued  thereon  subsequent  to  the  issuance  of  patent  to  Kenedy, 
the  final  certificate  issued  to  Fields  should  be  canceled,  but  his  entry 
will  be  allowed  to  remain  pf  record. 

Your  office  decision  is  modified  accordingly. 


Dawson  et  al.  v.  HiaaiNS. 

Motion  for  review  of  departmental  decision  of  May  13, 1896, 22  L.  D., 
544,  denied  by  Secretary  Smith,  August  4, 1896. 
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DONATION  CL.AIM-HEIRS-FINAL.  PUOOF- AD  VERSE  CJUUM. 

Stone  et  al.  v,  Connell'b  Heibs. 

On  the  death  of  a  qualified  donation  claimant  who  has  complied  with  all  the 
requirenientn  of  the  law  in  the  initiation  of  his  claim,  and  Bub»e<inent  mainte- 
nance thereof,  up  to  the  date  of  his  death,  the  heirs  of  such  claimant  become 
qualified  grantees  irrespective  of  any  qnestion  as  to  their  citizenship. 

Under  section  8,  act  of  September  27,  1850,  proof  of  compliance  with  law  up  to  the 
date  of  the  donee's  death  is  all  that  is  required  in  the  matter  of  final  proof  on 
the  part  of  the  heirs,  and  it  is  not  material  in  such  case  by  whom  said  proof  is 
submitted. 

A  plea  ot  equitable  estoppel  set  up  by  intervening  adverse  claimants,  as  against  the 
rights  of  heirs  under  a  donation  claim,  on  account  of  their  alleged  failure  to 
assert  their  rights  iu  due  season,  and  thereafter  prosecute  their  claims  with  dil- 
igence, cannot  bo  considered  by  the  Department,  if  it  finds  that  under  the  dona- 
tion law  said  heirs  are  entitled  to  a  patent;  and  especially  is  the  Department 
limited  to  such  course,  in  view  of  the  fact  that  said  law  prescribes  no  limit  of 
time  within  which  final  proof  may  be  made  by  the  claimant  or  his  heirs  at  law. 

The  provisions  of  the  act  of  Juiy  26,  1894,  are  not  applicable  to  a  donation  claim 
]>ending  before  the  Land  Department  at  the  passage  of  said  act,  and  in  which 
final  proof  had  been  submitted  prior  thereto. 

Secretary  Smith  to  the  CommtHsioner  of  the  General  Ijond  Office^  August 
(W.  A.  L. )  4, 1890.  (A.  B.  P. ) 

The  laud  involved  in  this  case  consists  of  parts  of  sections  25  and  26, 
T.  20  N.,  R.  5  B.,  Olympia  land  district,  Washington,  known  as  the 
Michael  Connell  donation  claim,  and  contains  three  hundred  and 
twenty  acres. 

It  is  shown  by  the  record  that  on  December  12, 1853,  Michael  Con- 
nell filed  with  the  proper  officer  his  notification.  No,  518,  claiming  the 
land  in  question  under  the  donation  act  of  September  27, 1850  (9  Stat., 
496).  By  that  act,  after  providing,  among  other  things,  for  the 
appointment  of  a  surveyor-general  for  the  Territory  of  Oregon,  then 
embracing  this  land,  it  was  (section  4)  declared: 

That  there  shall  be,  and  hereby  is,  granted  to  every  white  settler  or  occupant  of 
the  pu])lic  lands,  ....  above  the  age  of  eighteen  years,  being  a  citizen  of  the 
United  States,  or  having  made  a  declaration  according  to  law,  of  his  intention  to 

become  a  citizen, now  residing  in  said  Territory,  or  who  shall  become  a 

resident  thereof  on  or  before  the  first  day  of  December,  eighteen  hundred  and  fifty, 
and  who  shall  have  resided  upon  and  cultivated  the  same  for  four  consecutive  years, 
and  shall  otherwise  conform  to  the  provisions  of  this  act,  the  quantity  of  one  half 
section,  or  three  hundred  and  twenty  acres  of  land,  if  a  single  man,  and  if  a  mar- 
ried man,  or  if  he  sliall  become  married  within  one  year  from  the  first  day  of  Decem- 
ber, eighteen  hundred  and  fifty,  the  quantity  of  one  section,  or  six  hundred  and 
forty  acres,  one  half  to  himself  and  the  other  half  to  his  wife,  to  be  held  by  her  in 
her  own  right. 

It  was  further  provided  (sections  6  and  7)  that  the  settler,  within  cer- 
tain prescribed  periods,  respectively,  should  notify  the  surveyor-general 
^f  the  tract  claimed  under  the  act,  and  submit  proof  of  the  fact  and 
time  of  commencement  of  his  settlement  and  cultivation ;  and  also,  that 
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he  should  prove,  in  the  mauner  prescribed,  "at  any  time  after  the 
expiration  of  four  years  from  the  date  of  such  settlement,"  the  con- 
tiiiaed  residence  and  cultivation  required  by  the  act :  whereupon  certLl- 
cate  for  the  laud  should  issue  from  the  proper  officers,  which,  if  found 
free  from  objection,  would  entitle  him  to  a  patent. 
By  section  8  of  the  act  it  was  further  provided : 

That  upon  tho  death  of  any  settler  before  the  expiration  of  the  foar  years'  eon- 
tinuecl  possession  roriuirecl  by  this  act,  all  the  rights  of  the  deceased  under  this  act 
shall  descend  to  the  heirs  at  law  of  such  settler,  including  tho  widow,  where  one  is 
leffc,  iu  equal  parts;  and  proof  of  compliance  with  tho  conditions  of  this  act  up  to 
the  time  of  tho  death  of  such  settler  shall  be  sufficient  to  entitle  them  to  the  patent. 

Conuell  api>ears  to  have  been  a  qualified  settler  under  the  act.  He 
was  a  single  man  over  eighteen  years  of  age,  had  declared  his  intention 
to  become  a  citizen  of  the  United  States,  and  had  become  a  resident  of 
the  Territory  of  Oregon  prior  to  December  1,  1850.  He  met  all  the 
requirements  of  the  act  as  to  settlement  and  notice,  and  proof  thereof, 
and  as  to  residence  and  cultivation  from  the  date  of  his  settlement, 
August  15, 1853,  until  the  date  of  his  death,  which  occurred  within  the 
boundaries  of  his  claim,  about  the  last  of  October,  1855,  at  the  hands 
of  hostile  Indians.  Having  thus  occupied  the  land  continuously  for 
over  two  years  prior  to  bis  death,  he  was  qualified  to  purchase  under 
the  amendatory  act  of  February  14, 1853  (10  Stat.,  158),  if  he  had  sought 
to  do  so.  True,  he  failed  to  file  his  notification  within  the  time  pre- 
scribed by  the  sixth  section  of  said  amendatory  act,  but  no  adverse 
rights  having  intervened,  tho  claim  was  protected  from  forfeiture  by 
the  subsequent  act  of  June  25, 1804  (13  Stat,  184). 

It  is  thus  shown  that  Connell  had  all  the  qualifications  necessary  to 
enable  him  to  take  and  hold  under  the  act,  and  that  he  fully  complied 
with  all  its  provisions  while  he  lived;  but  he  died,  still  unmarried, 
before  completing  the  four  years  of  residence  and  cultivation  required 
to  i)erfect  title  in  him.  It  is  further  shown  that  he  left  surviving  him 
his  father  Patrick  Connell,  then  a  resident  of  Ireland,  and  also  several 
brothers  and  sisters,  among  whom  was  a  sister  Margaret,  now  Marga- 
ret Bose,  a  party  to  these  proceedings,  who  appears  to  be  a  citizen  of 
the  United  States  living  in  the  State  of  Colorado.  Under  the  laws 
of  the  Territory  at  the  time  of  ConnelPs  death  his  father  became  his 
sole  heir  at  law. 

At  that  time  and  for  many  years  subsequently  thereto,  it  was  con- 
sidered and  held  by  the  local  Territorial  courts,  that  the  heirs  at  law  of 
a  claimant  under  said  donation  act,  who  died  before  completing  the  four 
years' residence  and  cultivation  required,  took  by  descent  from  the  claim- 
ant; and  as  a  consequence  thereof,  many  attempts  were  made  to  devise 
such  uncompleted  claims  by  will,  and  not  infrequently  the  probate  courts 
assumed  jurisdiction  and  undertook  to  dispose  of  such  claims  in  the 
winding  up  of  the  estates  of  deceased  settlers. 

This  case  appears  to  be  one  of  the  latter  class.     On  December  11, 


168  DECISIONS   RELATING  TO  THE  PUBLIO    LANDS. 

1855,  one  James  £.  Williamson,  claiming  to  be  a  creditor,  qualified  as 
administrator  of  the  deceased  claimant  In  his  application  for  letters 
of  administration  he  refers  to  the  father  of  the  decedent  residing  in 
Ireland,  as  his  only  known  heir.  On  December  12, 1857,  there  appears 
to  have  been  filed  before  the  register  of  the  local  office  two  affidavits, 
conforming  in  all  respects  to  the  final  proof  required  by  the  said  dona- 
tion act,  and  showing  compliance  with  its  conditions  by  the  claimant 
Council  up  to  the  time  of  bis  death.  Another  and  similar  affidavit 
was  filed  October  IG,  1873.  It  does  not  appear  certainly  by  whom 
these  affidavits  were  filed,  though  presumably  they  were  filed  by 
Williamson,  the  administrator,  on  behalf  of  the  said  father,  and  heir 
at  law.  Considerable  correspondence  appears  to  have  been  carried  on 
prior  thereto  between  Williamson  and  Patrick  Connell  relative  to  the 
property,  and  in  one  of  the  latter's  letters,  dated  November  15, 1856, 
he  says  to  Williamson :  <<  I  am  entirely  in  your  hands  and  shall  be 
guided  by  you  in  any  manner  you  will  suggest." 

The  personal  property  having  proved  insufficient  for  the  payment  of 
the  debts  against  the  estate,  proceedings  were  instituted  in  the  local 
probate  court  for  the  sale  of  the  land  in  question  as  a  part  of  the  dece- 
dent's estate,  liable  for  his  debts.    Said  proceedings  resulted  in  the 

■ 

sale  of  the  land  in  the  year  1866,  to  one  John  Swan,  at  the  price  of 
$550.  The  sale  was  confirmed  by  the  court  and  the  land  conveyed  to 
Sfran,  and  as  there  remained  in  the  hands  of  the  administrator,  after 
the  payment  of  debts,  a  balance  of  $231.18,  he  was  ordered  by  the 
court  to  pay  the  same  over  to  Patrick  Connell  of  Ireland,  '^who  has 
identified  himself  as  the  father  of  said  Michael  Connell  dec'd,  and  legal 
hefr  to  the  said  estate."  This  balance  was  never  paid  over  as  directed, 
but  was  deposited  by  the  administrator,  under  a  special  statute,  in  the 
local  county  treasury,  for  the  benefit  of  Michael  Connell's  heirs,  where, 
presumably,  it  still  remains.  Certain  it  is  that  Patrick  Connell,  who 
has  been  dead  many  for  years,  never  received  it. 

It  further  appears  that  about  the  year  1869  Swan  died,  leaving  the 
land  by  will  to  his  brother  James  Swan,  who  in  1871  conveyeil  the  same 
to  James  G.  Williams.  In  1878  Williams  conveyed  the  land,  together 
with  an  adjoining  claim,  to  William  M.  White,  one  of  the  appellants 
here,  for  the  price  of  $2500,  whereof  the  sum  of  $100  was  paid  in  ca^ah 
and  the  balance  secured  by  mortgage  given  by  White  on  the  two  tracts 
of  land. 

Such  was  the  condition  of  affairs  in  January  1880,  when  in  the  case 
of  Hall  V.  Russell  (101  U.  S,,  503)  the  supreme  court  held  in  effect  that 
a  claimant  under  the  said  donation  act,  prior  to  the  completion  of  his 
foar  years'  residence  and  cultivation,  and  the  performance  of  other  pre- 
scribed  conditions,  obtained  no  title  to  the  land  such  as  could  be  devised 
by  will  or  inherited  by  his  heirs  at  law;  and  that  in  case  of  the  death 
of  the  claimant  before  the  performance  of  the  required  conditions,  his 
heirs,  under  section  8  of  the  act,  took  title,  not  by  inheritance  ftom 
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tlie  deceased  claimant,  but  as  grantees  under  tlie  act,  directly  from 
the  United  States. 

In  view  of  this  decision  it  is  clear  that  the  proceedings  in  the  pro- 
bate court  relative  to  the  claim  in  question  were  and  are  absolutely 
null  and  void,  and  that  no  title  to  the  land  passed  by  the  sale  and  con- 
veyance made  under  the  orders  of  that  court.  Indeed  this  seems  to  be 
practically  conceded  by  all  the  parties. 

It  appears,  however,  that  afker  Hall  v,  Bussell  was  decided  the  land 
was  sold  under  the  mortgage  given  by  White,  and  subsequently  passed 
through  several  hands,  until  the  year  1886,  when  it  was  purchased  by 
the  appellant  Stone,  together  with  the  said  adjoining  claim,  at  the 
price  of  $6000.    Stone  is  still  iu  possession. 

After  the  decision  in  Hall  v,  Bussell  was  rendered  it  was  generally 
considered  that  the  proceedings  in  the  probate  court  were  null  and 
void,  and  the  result  was  that  attempts  were  made  by  various  parties  to 
obtain  title  to  the  lands  from  the  government. 

On  March  5,  188t,  Charles  P.  Whittlesey  and  Warren  B.  Hooker 
filed  homestead  applications,  respectively,  for  the  east  half  and  the 
west  half  of  the  tract,  and  sought  to  contest  the  donation  claim,  on  the 
alleged  ground  that  the  deceased  claimant  left  no  heirs  at  law,  or  if  he 
did,  that  they  had  wholly  abandoned  all  claim  to  the  land.  They 
aaked  that  a  hearing  be  had,  the  notification  of  Connell  canceled,  and 
the  lands  opened  to  their  homestead  applications.  The  applications 
were  rejected  by  your  office,  but  upon  appeal  to  this  Department  that 
action  was  reversed  October  28, 1884  (3  L.  D.,  469),  and  a  hearing  was 
ordered  for  the  purpose  of  determining  the  exact  status  of  the  land. 
Two  days  later,  however,  the  order  was  suspended  and  the  suspension 
was  not  removed  until  December  26, 1888.  In  the  meantime  the  fol- 
lowing proceedings  took  place: 

On  January  21, 1885,  White  applied  to  enter  part  of  the  land  as  a 
homestead,  and  to  purchase  part  under  the  act  of  June  15, 1880.  His 
application  was  rejected  and  he  appealed.  On  December  1, 1886,  Stone 
applied  for  patent  certificate  for  the  entire  claim  as  successor  to  the 
rights  of  the  claimant  Connell,  by  virtue  of  the  administrator's  sale 
and  the  said  several  mean  conveyances;  but  your  office  rejected  his 
application  and. he  appealed.  On  January  5, 1888,  James  Beardsley 
and  Millard  Kirtley  applied  to  file  pre-emption  declaratory  statements, 
respecjtively,  for  the  east  half  and  west  half  of  the  tract.  Your  office 
rejected  their  applications  and  they  appealed. 

Such  was  the  confused  condition  of  things  when  on  December  6, 1888, 
this  Department,  on  the  appeal  by  Stone,  without  determining  the 
rights  of  any  party  to  the  record,  revoked  the  order  of  suspension  and 
directed  that  the  hearing  be  proceeded  with.  The  other  appeals  were 
thereupon  severally  dismissed  without  prejudice  to  any  rights  asserted, 
and  all  the  parties  were  remanded  to  the  hearing  as  the  proper  place 
to  present  their  claims,  the  same  to  be  finally  determined  upon  the 
record  there  made  up. 
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The  hearing  wan  finally  had  March  25,  1891,  niK)ii  notice  to  all  the 
parties  to  the  record,  hut  no  notice  was  given  by  publication,  or  other- 
wise, to  the  *nieira  at  law"  of  the  deceased  donation  claimant.  The 
parties  notified  all  appeared.  White  and  Stone  submitted  evidence, 
relative  chiefly  to  the  improvements  made  on  the  land  by  them,  respec- 
tively, which  appear  to  be  extensive  and  valuable.  A  copy  of  the 
record  of  the  proceedings  in  the  probate  court  was  also  filed. 

Upon  the  record  thus  made  up  the  local  officers  on  January  11, 1892, 
recommended  that  the  Gonnell  notification  be  canceled,  the  lands  sub- 
divided, and  the  respective  homestead  applications  of  Whittlesey  and 
Hooker  allowed.    White  and  Stone  appealed. 

Up  to  this  tijne  there  had  been  no  appearance  on  behalf  of  the  heirs 
of  the  deceased  claimant.  On  February  23, 1893,  however,  Margaret 
Bose,  by  her  counsel,  filed  in  the  local  office  an  application  on  behalf  of 
herself  and  other  heirs  of  Michael  Gonnell,  deceased,  asking  that  patent 
certificate  issue  for  the  land  to  the  "heirs  at  law"  of  said  decedent. 
The  application  is  supported  by  affidavits  showing  that  Patrick  Gonnell, 
the  father,  died  long  since,  and  that  the  only  remaining  heirs  of  said 
deceased  claimant  are  the  said  Margaret  Bose,  a  citizen  of  the  United 
States  living  in  Golor<ado,  and  Thomas  Gonnell,  Gatharine  Heffernun 
and  Sr.  M.  De  Pazzi,  all  residents  of  Ireland.  The  local  officers  rejected 
this  application  because  not  made  within  a  reasonable  time  after  the 
death  of  the  donation  claimant,  and  for  the  further  reason  that  the  land 
had  passed  to  other  parties  under  their  decision  upon  the  record  of  the 
said  hearing. 

Margaret  Bose  appealed.  On  June  14, 1894,  your  office  proceeded  to 
consider  her  appeal,  together  with  the  several  appeals  of  White  and 
Stone,  and  reversed  the  rulings  below,  dismissed  the  applications  of 
Whittlesey,  Hooker,  White,  Stone,  Beardsley  and  Kirtley,  and  directed 
that  final  certificate  be  issue<l  for  the  land  to  the  heirs  at  law  of  Michael 
Gonnell,  deceased,  upon  payment  of  the  legal  fees.  From  this  decision 
Whittlesey,  Stone  and  White  have  severally  apx>ealed. 

The  first  question  X)resented  by  the  record  is  whether,  after  the  death 
of  the  claimant  Michael  Gonnell,  the  land  in  question  passed  to  his 
"heirs  at  law"  under  section  8  of  said  donation  act.  If  this  question 
be  answered  in  the  affimative  it  will  be  unnecessary  to  consider  any 
matters  relative  to  the  respective  rights  of  the  several  api)ellants,  as 
between  themselves. 

The  uncontroverted  facts  on  this  subject  are,  (1)  that  Gonnell  was  a 
qualified  settler  under  the  act;  (2)  that  he  filed  his  notification  in  writ- 
ing, properly  describing  the  land,  and  supplied  the  proof  required  of 
the  fact  and  time  of  commencement  of  his  settlement  and  cultivation; 
(3)  that  he  resided  upon  and  cultivated  the  land  continuously  from  the 
date  of  his  settlement  to  the  date  of  his  death;  (4)  that  he  died  unmar- 
ried before  the  expiration  of  the  four  years'  continued  possession  re« 
quired;  and  (5)  that  he  left  surviving  him  his  father  Patrick  Gonnell; 
a  resident  of  Ireland,  as  his  sole  heir  at  law. 
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Under  a  similar  state  of  facts  it  was  held  by  the  supreme  court  iu 
Hail  V.  Kussell  {supra)  that  upou  the  death  of  the  claimaut  his  heirs 
became  qualified  grantees;  but  whether  they  took  immediately  upon  his 
death,  or  after  proof  of  his  compliance  with  the  provisioos  of  the  act 
while  in  life,  was  a  question  suggested  by  the  court,  but  not  decided, 
because  not  necessary  in  that  case. 

In  view  of  the  two  affidavits  of  December  12, 1857,  and  the  one  of 
October  16, 1873,  as  already  shown,  it  is  not  deemed  necessary  to  pass 
upon  that  question  in  this  case.  These  affidavits,  in  form  and  sub- 
stance, appear  to  be  in  strict  accord  with  the  character  of  final  proof 
required  by  the  act,  and  when  taken  in  connection  with  the  notification 
and  original  first  proofs  filed  by  the  claimaut,  to  which  they  were 
attached,  they  contain  substantially  all  that  is  required  to  be  shown  by 
said  section  8  of  the  donation  act.  They  also  speak  of  the  land  in 
question  as  "land  claimed  as  a  donation  by  Michael  Oonnell's  heirs." 
It  is  very  evident  that  they  were  obtained  and  filed  by  some  one  on 
behalf  of  the  heirs  of  the  deceased  claimant,  and  it  matters  not  by 
whom,  though  I  think  it  is  fair  to  presume,  in  view  of  the  corresi)ond- 
ence  between  Patrick  Connell  and  the  administrator  Williamson,  as 
shown,  that  they  were  filed  by  the  latter  for  the  benefit  of  the  former — 
he  being  the  sole  heir. 

Objection  is  made  to  these  affidavits  being  treated  or  considered  as 
the  final  proof  required  by  said  section  8,  because  not  shown  to  have 
been  presented  by  the  heir  himself,  or  by  some  one  thereunto  specially 
authorized  by  him.  This  objection  I  think  wholly  untenable.  Said 
section  merely  requires  proof  of  compliance  with  the  conditions  of  the 
act  up  to  the  time  of  the  settler's  death,  and  does  not  specify  by  whom 
such  proof  shall  be  furnished.  The  fact  is  that  the  proof  wasfurnishedj 
and  thereby  the  requirements  of  the  statute  were  fully  met. 

It  is  further  objected  that  the  i)roof8  submitted  could  not  inure  to 
the  benefit  of  Patrick  Gonnell  because  he  was  an  alien,  and  for  that 
reason  patent  could  not  issue  to  him  under  the  act. 

It  will  be  observed  that  there  is  no  question  of  inheritance  involved. 
The  heirs  took  not  by  inheritance  but  as  grantees  under  the  act.  As 
was  said  in  Hall  v.  Russell  {supra)-.  *^ Their  title  to  the  land  was  to 
come,  not  from  their  deceased  ancestors,  but  from  the  United  States.'' 

No  attempt  by  the  settler  to  dispose  of  the  land  before  perfecting  his 
title,  could  in  any  way  afi'ect  the  heirs.  Their  rights  were  fixed  by  the 
statutes  and  are  not  to  be  restricted,  as  to  qualification  to  take  or 
otherwise,  to  narrower  limits  than  are  therein  prescribed.  There  is  no 
provision  requiring  them  to  make  proof  of  citizenship  before  becoming 
qualified  grantees.  As  was  further  said,  in  substance,  in  Hall  r,  Kussell, 
the  heirs  became  qualified  grantees  under  the  act  upon  the  death  of  the 
claimant  before  completing  title  in  himself.  The  fact  that  the  party 
for  whose  benefit  the  final  proofs  in  this  case  were  submitted,  was  not 
a  eitizen  of  the  United  States,  is  therefore  not  material.    Being  the 
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sole  heir  at  law  of  tUe  deceased  claiinaut,  be  was,  a«  such,  a  qualified 
grantee  under  the  act. 

Again,  it  is  objected,  and  with  considerable  earnestness,  that  iu 
view  of  the  gresit  lapse  of  time,  and  because  of  the  alleged  conduct  of 
Patrick  (^onnell  and  those  now  claiming  through  him,  in  remaining 
quiet  and  failing  to  assert  their  rights  at  an  earlier  date,  and  of  their 
consequent  apparent  acquiescence  in  the  legality  of  the  probate  court 
proceedings,  they  are  estopped  from  asserting  any  claim  to  the  land. 

With  the  question  thus  raised,  however,  this  Department  has  nothing 
to  do.  Its  duty  is  discharged  when  patent  has  been  issued  to  the 
parties  entitled  under  the  statute.  The  courts  are  the  proper  tribunals 
in  which  to  settle  all  questions  of  equitable  rights,  acquired  independ- 
ently of  the  statute,  either  before  or  after  the  issue  of  patent  The 
plea  of  estoppel  necessarily  implies,  the  fact  of  the  existence  of  title 
antagonistic  to  the  pleader,  and  is  predicated  upon  the  theory  that 
because  of  certain  alleged  conduct  inconsistent  therewith,  the  party 
holding  the  title  is  precluded  from  asserting  it  as  against  certain 
acquired  rights  of  tbe  pleader,  based  upon  such  conduct.  It  presents, 
therefore,  no  question  which  this  Department  can  determine.  All  such 
questions  must  l>e  left  to  the  courts.  The  government  can  issue  its 
patent  only  to  those  in  a  ])osition  to  call  for  the  legal  title.  Moreover, 
the  said  donation  act  prescribes  no  limit  of  time  within  which  final 
proof  shall  be  made,  either  by  the  original  claimant  or  by  his  ^< heirs 
at  law."  ( Veatch  r.  Park,  10  L,  D.,  490.)  As  we  have  seen,  however, 
the  final  proof  in  this  case  was  submitted  about  two  years  after  the 
settler's  death. 

It  is  further  contended  by  counsel  for  appellant  Stone,  that  his  claim 
as  successor  to  the  rights  of  the  original  purchaser  at  the  sale  made 
under  the  probate  court  proceedings  should  be  recognized,  and  that  in 
view  thereof  patent  should  issue  to  him  under  provisions  of  the  act  of 
July  20, 1894  (28  Stat.,  122). 

By  the  first  section  of  that  act  it  is  provided  that  in  all  cases  arising 
under  the  said  donation  act  of  1850,  where  claimants 

have  made  proof  of  Bi*ttlemenfc  on  tracts  of  land  ....  and  given  notice,  as  reqnired 
by  ]aw,  that  they  claimed  rucIi  lands  as  donations,  bnt  have  failed  to  execute  and 
file  in  the  proper  land  offices  proof  of  their  continued  residence  on  and  cnltivatlon 
of  the  land  ho  settled  upon  and  claimed,  so  as  to  entitle  them'  to  patents  therefor, 
such  claimants,  their  heirs,  devises  and  grantees  shall  have,  and  they  are  hereby 
given,  nntil  the  first  day  of  January,  eighteen  hundred  and  ninety-six,  the  right  to 
make  and  file  final  proofs  and  fully  establish  their  rights  to  donations  of  lands  under 
the  aforesaid  act  of  Congress,  and  no  longer. 

By  the  second  proviso  of  said  section  it  is  further  declared: 

That  where  any  such  donation  claims  or  any  part  thereof  are  claimed  by  descent, 
devise,  judicial  sale,  grunt,  or  conveyance,  in  good  faith,  under  the  original  claim- 
ant, and  are,  at  the  date  of  this  act  and  for  twenty  years  prior  thereto  have  been, 
in  the  quiet  adverse  possession  of  such  heir,  devisee,  grantee,  or  purchaser,  or  those 
under  whom  they  claim,  such  heirs,  devisees,  grantees,  or  purchasers,  upon  making 
proof  of  their  claims  and  adverse  possession  as  aforesaid  shaU  be  entitled  to  patents 
for  the  land  so  claimed  and  occupied  by  them. 
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This  case,  however,  does  not  appear  to  come  within  the  parview  of 
that  act.  True,  the  proof  of  settlement  was  made  and  the  notice  of  the 
claim  given  as  required  by  law,  but  there  was  not  tlie  failure  contem- 
plated by  the  act,  to  execute  and  file  in  the  proper  land  office,  proof  of 
continued  residence  on  and  cultivation  of  the  laud. 

The  proof  here  referred  to  was  furnished  in  this  case,  as  we  have 
seen.  Moreover,  it  is  further  i)rovided  in  the  second  section  of  said  act 
that: 

This  act  shaU  not  be  construed  to  afi'ect  any  case  now  pending  before  the  Land 
Department  in  which  final  proof  has  been  furnished. 

This  case  was  pending  before  the  Land  Department  when  said  act 
was  passed,  and  the  final  proof  referred  to  was  furnished  by  the  affi- 
davits of  December  12,  1867,  and  October  16,  1873.  It  is  clear  that 
the  act  does  not  ap])ly,  and  the  claim  of  Stone  can  not  be  passed  to 
patent  under  it. 

My  conclusion  therefore  is  that  upon  the  death  of  the  claimant 
Michael  Connell,  his  father  and  sole  heir  at  law,  Patrick  Connell, 
became  qualified  to  take  the  land  as  grantee  under  the  eighth  section 
of  said  donation  act,  and  that  upon  the  proof  required  by  said  section 
being  furnished,  as  was  done,  the  equitable  title  to  the  land  vested  in 
him,  and  he  became  at  once  entitled  to  a  patent  conveying  the  legal 
title. 

The  applications  of  the  appellants  White,  Stone  and  Whittlesey,  are 
therefore  rejected,  the  decision  appealed  from  is  affirmed,  and  you  are 
directed  to  issue  patent  for  the  land  to  ^Hhe  heirs  at  law  of  Michael 
Connell,  deceased,"  upon  payment  of  the  proper  fees. 


MINING  CliAIM— AGRICUI^TURAX.  CLAIM— AI>VEI18E  PROCEEBINGS. 

Powell  v.  Ferguson. 

The  adverse  proceedings  provided  for  in  section  2325  R.  S.,  contemplate  only  suits 
between  adverse  mineral  claimants,  and  does  not  have  in  view  adjudications 
respecting  the  character  of  land  as  between  agricultural  and  mineral  claimants. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office j  August 

4,  1896.  (P.  J.  0.) 

A  motion  for  review  of  departmental  decision  of  May  13, 1896,  wherein 
was  formally  affirmed  the  concurring  decisions  below,  has  been  filed  by 
counsel  for  W.  E,  Powell. 

The  first  assignment,  or,  rather,  suggestion  of  error  is  that 

a  very  able  brief  and  argument  prepared  by  local  counsel  for  mineral  claimant  was 
on  file  in  the  local  land  office  (filed  July  25,  1SQ6),  which  was  inadvertently  held 
instead  of  being  transmitted  before  said  case  was  reached  for  examination  and  deci- 
sion by  your  honor,  which  brief,  had  it  been  considered,  we  are  confident  would  have 
reached  a  deciBion  favorable  to  the  mineral  claimant. 
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The  brief  is  enclosed. 

The  other  alleged  errors  do  not  raise  any  question  that  was  not  here- 
tofore considered. 

The  brief  referred  to  seems  to  have  been  filed  in  the  local  office  in 
time  and  should  have  been  forwarded,  but  was,  in  some  unexplained 
way,  detained  there. 

There  is  but  one  point  suggested  by  this  brief  that  it  is  now  necessary 
to  discuss,  the  others  having  been  given  proper  consideration.  To  a 
proper  understanding  of  the  point  of  law  raised  it  is  necessary  to  say 
that  in  August,  1887,  Powell  filed  an  application  for  patent  under  the 
placer  mining  law  for  a  large  tract  of  land,  including  the  NW.  J  of  Sec. 
33,  T.  1  K.,  E.  1  E.,  M.  D.  M.,  San  Francisco,  California,  land  district, 
being  the  land  in  controversy.  Entry  was  not  made  under  this  appli- 
cation, probably  for  the  reiison  that  a  number  of  protests  were  filed 
against  it.  There  is  not  found  in  the  files,  however,  any  protest 
involving,  directly,  the  land  in  controversy.  Without  going  into  all 
the  details  it  is  sufficient  to  state  that  Andrew  C.  Ferguson  was,  as 
against  the  Western  Pacific  Railroad  Company,  within  which  grant  the 
land  is  located,  by  your  office  decision  of  August  6, 1892,  which  became 
final,  adjudged  to  have  the  sui>erior  right  to  the  land.  His  homestead 
entry  was  allowed  and  final  certificate  issued  on  final  proof  which 
showed  settlement  in  1885.  A  hearing  was  ordered  on  the  protest  of 
Powell,  to  determine  the  character  of  land,  with  the  result  of  concurring 
decisions  all  along  that  it  was  not  valuable  for  mineral. 

It  is  contended  by  counsel  that,  inasmuch  as  Ferguson  did  not  file 
his  adverse  claim^  as  required  by  section  2325  K.  S.,  that  he  is  forever 
barred  from  questioning  the  character  of  the  land. 

This  position  is  wholly  untenable.  The  statute  referred  to  only  con- 
templates adverse  suits  as  between  rival  mineral  claimants  to  the  land, 
and  does  not  have  in  view  a  settlement  of  the  character  of  the  land  as 
between  agricultural  and  mineral  claimants.  The  Department  having 
jurisdiction  over  all  public  lands  until  patent  issues,  may  at  any  time, 
either  on  its  own  motion  or  on  an  application  made  by  others,  order  a 
hearing  for  the  purpose  of  determining  its  character,  and  there  is  no 
other  tribunal  provided  by  law  for  that  purpose,  whose  judgment 
would  necessarily  be  binding  on  the  Department.  (Alice  Placer  Mine, 
4  L.  D.,  314.) 

The  authorities  cited  by  counsel  in  support  of  his  position  are  not  in 
print.  In  each  of  them  the  rights  between  rival  mineral  claimants  was 
the  question  involved. 

It  may  be  well  to  say  that  the  claim  of  counsel,  that  the  mineral 
character  of  the  land  at  the  date  of  the  mineral  application  was  not 
shown  by  the  testimony,  is  erroneous.  The  evidence  went  back  to 
1885,  the  date  of  Ferguson's  settlement,  and  included  the  intervening 
time. 

The  motion  is  therefore  overruled. 
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jxjrisdicxion-notice-tr^vnsferee— confillmation. 

Francis  H.  Fluent. 

The  canceiiatiou  of  an  entry  witbout  notice  to  a  transferee,  whose  interest  appears 
of  record,  while  irregular,  is  not  void  for  want  of  jurisdirtion,  if  the  entryman 
was  daly  notified  of  the  adverse  proceeding;  and  an  entry  thus  canceled  prior 
to  the  passage  of  the  act  of  March  3, 1891,  is  not  confirmed  by  section  7  thereof, 
as  the  provisions  of  said  section  are  only  applicable  to  entries  subsisting  at  the 
passage  of  the  act* 

The  case  of  Fleming  v.  Bowe,  13  L.  1>.,  78,  overruled. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  August 
( W.  A.  L.)  4,  1896.  (A.  B.  P.) 

This  is  a  petition  for  certiorari  filed  by  William  P.  Winn,  transferee, 
in  the  matter  of  pre-emption  entry  made  January  15, 1884,  by  Francis 
H.  Fluent,  for  the  E.  J  of  the  SW.  J  and  the  W.  J  of  the  SE.  \  of  Sec. 
10,  T.  154  N.,  R,  64  W.,  Devil's  Lake  (Oreelburg  series),  North  Dakota, 

The  petition  sets  forth  that  after  making  his  entiy,  to  wit,  on  May  9, 
1885,  Fluent  transferred  the  land  to  one  W.  S.  Graham,  who,  on  July 
13, 1885,  transferred  to  Nellie  Jenkins;  that  Nellie  Jenkins  subsequently 
intermarried  with  one  E.  D.  Graham,  and,  on  April  17,  1880,  said  E.  D. 
Graham  and  wife  transferred  the  land  to  the  petitioner  William  P. 
Winn. 

On  July  17, 1886,  Fluent's  entry  was  held  for  cancellation  by  your 
office  upon  the  report  of  Special  Agent  Rowe,  charging  that  the  entry- 
man  had  not  complied  with  the  law  in  the  matters  of  residence  and 
improvements.  The  report  disclosed  the  fact  of  the  transfer  to  W.  S. 
Graham. 

Fluent  was  notified  of  the  action  taken,  by  registered  letter  mailed 
to  his  last  known  address.  This  letter  was  returned  uncalled  for,  and 
no  notice  was  given  to  any  of  the  transferees.  On  February  17, 1888, 
the  entry  was  finally  canceled,  but  no  notice  thereof  was  given  to  any 
of  the  parties  interested.  On  March  2,  1889,  one  John  Yanderlinder 
made  timber  culture  entry  for  the  land. 

It  being  subsequently  discovered  that  Fluent's  entry  had  been  can- 
celed without  notice  to  the  transferees,  your  office,  on  January  8,  1895, 
directed  that  Yanderlinder  be  notified  of  the  irregularity  and  allowed 
sixty  days  within  which  to  show  cause  why  the  order  of  cancellation 
should  not  be  set  aside,  his  entry  canceled,  and  that  of  Fluent  rein- 
stated. Yanderlinder  responded  by  filing  his  corroborated  affidavit,  to 
the  efiect  that  his  entry  had  been  made  in  good  faith  and  that  all  legal 
requirements  had  been  complied  with. 

On  May  15, 1895,  Winn  filed  a  motion  for  review  of  the  proceedings 
of  your  office,  especially  the  action  canceling  Fluent's  entry  (practically 
a  motion  for  reiustatement  of  the  entry),  setting  forth  that  he  is  a  pur- 
ehsu^er  of  the  land  in  good  faith,  without  knowledge  of  any  fjwjts  justi- 
fying the  cancellation  or  of  any  adverse  proceedings  against  the  entry; 
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aud  that  neither  he  nor  any  of  the  intermediate  transferees  had  ever 
been  notified  of  such  proceedings  or  of  the  result  thereof,  for  which 
reasons  it  was  urged  that  the  judgment  of  cancellation  was  without 
jurisdiction  of  the  parties  in  interest  and  therefore  null  and  void. 
Acconii^anyiug  this  motion  was  an  application  by  Winn  that  the  entry 
be  x)assed  to  patent  under  the  confirmatory  provisions  of  section  7  of 
the  act  of  March  3, 1891  (26  Stat.,  1095). 

Under  date  of  June  8, 1895,  your  ofiice  held,  in  eilect,  that  the  entry 
could  not  be  reinstated  on  the  gronnd  of  want  of  notice  to  the  transferee; 
that  while  the  order  of  cancellation  without  such  notice  was  irregular, 
yet  as  jurisdiction  had  been  obtained  by  notice  to  the  entryman,  given 
in  the  regular  way,  the  order  was  not  a  nullity  but  eflFectively  operated 
to  cancel  the  entry.  The  motion  and  application  was  therefore  both 
denied,  but  in  view  of  the  stated  irregularity  Winn  was  allowed  sixty 
days  to  apply  for  a  hearing,  at  which  the  government  would  be  required 
to  sustain  the  special  agent's  reiK)rt  by  competent  proof  or  in  default 
thereof  the  entry  would  be  reinstated. 

A  motion  for  review  of  said  decision  was  filed  but  denied,  and  sub- 
sequently, upon  the  application  of  Winn,  a  hearing  was  ordered  for  the 
purpose  above  stated. 

On  March  26,  1896,  Winn  filed  a  motion  for  the  recall  of  the  order 
for  a  hearing,  and  asked  that  the  entry  be  reinstated  and  passed  to 
patent  under  said  section  7  of  the  act  of  March  3, 1891,  in  view  of  the 
recent  ruling  of  the  Department  in  the  case  of  Drew  v.  Gomisky  (22 
L.  D.,  174).  This  motion  was  denied  May  8,  1896.  Winn  filed  an 
appeal  which  your  ofiice  declined  to  entertain.  Hence  his  present 
petition. 

Said  act  of  March  3, 1891  (section  7),  provides  that: 

All  entries  made  under  the  pre-emption,  homestead,  desert-land,  or  timber-cultnre 
laws,  in  which  final  x>roof  aud  payment  may  have  been  made  and  certificate  issued, 
aud  to  which  there  are  no  adverse  claims  originating  prior  to  final  entry  and  which 
have  been  sold  or  incumbered  prior  to  the  first  day  of  March,  eighteen  hundred  and 
eighty- eight,  aud  after  final  entry,  to  bona  fide  purchaseri^,  or  incumbrancers,  for  a 
valuable  consideration,  shall,  unless  upon  an  investigation  by  a  government  agent 
fraud  on  the  part  of  the  purchaser  has  been  found,  be  confirmed  and  patented  upon 
presentation  of  satisfactory  proof  to  the  land  department  of  such  sale  or  incum- 
brauce. 

This  act  can  apply  only  to  entries  in  existence  at  its  date,  and  the 
first  question  presented,  therefore,  is  whether  Fluent's  entry  was  an 
existing  entry  at  that  date.  This  gives  rise  to  the  farther  and  control- 
ling question:  Did  your  office  have  jurisdiction  to  make  the  order  can- 
celing his  entry! 

If  by  notice  to  the  entryman  alone  such  jurisdiction  was  obtained, 
the  order,  however  irregular,  was  not  a  nullity  but  was  an  effective 
exercise  of  the  authority  possessed  by  the  land  department  in  such 
matters.  If,  on  the  other  hand,  to  obtain  jurisdiction,  notice  to  the 
transferees  or  any  of  them  was  necessary,  then  the  order  was  without 
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jarisdiction  and  consequently  null  and  void,  as  no  such  notice  was 
given.  In  the  latter  event  only  could  it  be  held  that  there  was  a  sab- 
sisting  entry  of  the  land  at  the  date  of  the  x>a8sage  of  said  act  such  as 
comes  within  its  confirmatory  provisions. 

The  Drew-Comisky  case,  relied  upon  by  petitioner,  was  a  case  where 
the  entry  was  canceled  without  notice  to  the  entryman.  Here  it 
appears  that  legal  notice,  und^  the  rules  of  practice,  was  given  to 
the  entryman.    The  cases,  therefore,  are  not  parallel. 

In  Ux  parte  John  C.  Featherspil  (4  L.  D.,  570),  a  case  involving  the 
question  of  notice  of  proceedings  against  an  entry,  it  was  held  that 
notiGe  to  the  entryman  <<was  sufficient  in  law  to  bind  him  and  those 
claiming  under  him,  whether  mortgagees  or  vendees,  if  such  notice 
was  properly  given.'^ 

And  in  that  case  it  was  further  said : 

In  determining  ibis  case  the  fact  that  there  is  a  mortgagee  now  interested  in 
nudntaining  the  validity  of  the  entry  brings  no  new  element  into  the  consideration 
thereof,  inasmuch  as  he  can  have  no  better  right  than  the  entryman  would  have  if 
present,  and  with  whose  rights  the  government  deals  only,  regardless  of  any  sale, 
assignment  or  lien  made  by  him  to  third  parties,  recognizing,  however,  the  right  of 
said  third  parties,  where  their  interests  have  been  acqnired  snbseqnent  to  the  issue 
of  final  certificate,  to  appear  and  protect  the  same  by  showing  proper  compliance 
with  the  requirements  of  the  law  on  the  part  of  the  entryman. 

It  thus  appears  that  while  the  land  department  obtains  jurisdiction 
by  notice  to  the  entryman  alone,  and  deals  only  with  his  rights,  the 
transferee  is  allowed  to  intervene  to  protect  the  entiy  if  he  can,  as  a 
matter  of  gmce  rather  than  because  of  any  legal  right  in  him  to 
demand  that  he  shall  be  notified  of  the  proceedings  against  the  entry. 

In  giving  effect  to  this  doctrine  this  Department  has  frequently  held 
in  cases  wherein  entries  have  been  attacked,  that  notice  should  be 
given  to  the  transferee  whenever  the  fact  of  transfer  is  disclosed  by  the 
record,  or  the  transferee  has  in  the  proper  manner  made  himself  known. 
United  States  v.  Oopeland  et  al.  (5  L.  D.,  170)5  Manitoba  Mortgage 
and  Investment  Company  (10  L,  D.,  566);  United  States  v.  Newman 
et  aU  (15  L.  D.,  224),  and  other  similar  cases.  In  all  such  cases  the 
notice  required  was  for  the  purpose  of  enabling  the  transferee  to  inter- 
vene and  protect  the  entry  by  showing  compliance  with  the  law  by  the 
entryman,  and  for  that  purpose  only.  None  of  the  cases  is  predicated 
upon  the  theory  that  notice  to  the  transferee  is  necessary  as  the  basis 
of  departmental  jurisdiction  to  deal  with  the  entry,  and  I  know  of  no 
ruling  or  regulation  establishing  such  a  doctrine. 

The  case  of  Ex  parte  H,  B.  Ketcham  (18  L.  D.,  93),  cited  and  relied 
upon  by  the  petitioner,  differs  from  this  in  that  the  entry  in  that  case 
had  never  been  actually  canceled,  and  it  was  therefore  an  existing  entry 
at  the  date  of  the  act  in  question. 

In  the  case  at  bar  the  entry  was  actually  canceled  upon  legal  notice 
to  the  entryman,  and  however  irregular  or  erroneous  such  cancellation 
may  have  been  in  other  respects,  it  was  an  act  done  strictly  within 
1814--VOL  23 12 
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the  jurisdictiou  of  the  land  department  and  therefore  operated  as 
eflFectively  to  cancel  the  entry  as  though  regularly  and  properly  done 
in  all  respects. 

There  was  therefore,  at  the  date  of  the  passage  of  said  act  of  March 
3y  1891,  no  subsisting  entry  of  the  land  such  as  came  within  the  ox>eration 
of  that  act.  For  this  reason,  taking  as  true  all  that  is  alleged  in  the 
petition  for  certiorari,  no  sufficient  grounds  are  shown  for  the  granting 
of  the  writ,  and  the  same  is  therefore  denied.  The  hearing  ordered*  by 
your  office  is  the  petitioner's  remedy. 

The  case  of  Fleming  t.  Bowe  (13  L.  D.,  78)  appears  to  be  in  conflict 
with  the  views  herein  expressed,  and  to  that  extent  the  same  is  over- 
ruled. 


SWAMP  LANnS-CANCELEn  LIST  OF  SELECTIONS. 

State  of  Oregon. 

The  true  effect  and  meaning  of  the  departmental  decision  of  December  19,  1893,  in 
the  case  of  Morrow  et  al,  r.  State  of  Oregon  ct  aL,  17  L.  1).,  571,  Wiws  to  cancel 
swamp  lists  30  and  31,  and  to  reject  and  annul  all  claims  of  the  State,  and  its 
alleged  assignees,  to  any  and  all  of  the  tracts  therein  described,  for  the  reason 
that  said  lands  were,  at  the  date  of  the  grant,  dovered  by  an  apparently  perma- 
nent body  of  water. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  August 
(W.  A.  L.)  4, 189(S.  (J.  L.) 

On  December  13, 1894,  your  office  transmitted  to  me  for  approval  a 
list,  No.  39,  of  swamp  and  overflowed  lands,  aggregating  794.02  acres, 
alleged  to  have  been  selected  by  the  State  of  Oregon  under  the  swamp 
land  act  of  March  12,  1860  (12  Stat.,  3).  The  tracts  or  subdivisions 
embraced  therein  are  situated  in  Lakeview  land  district,  Oregon,  and 
are  described  as  follows: 

LotsNos.  1  and  2,  of  section  27,  T.  39  S.,  R.  24  E «7.40 

The  SW.  i  of  the  NE.  i,  the  W.  i  of  the  SE.  i,  and  the  SW.  i  of  th«  SE.  i  of 

Sec.  27,  T.  39  S.,  R.  24  E 280.00 

The  SE.  i  of  Sec.  28,  T.  39  8.,  R.  24  E 160.00 

LotsNos.  land2of  Sec.29,T.39S.,R.24E 54.91 

Lots  Nos.  1, 2, 3,  and  4  of  Sec.  33.  T.  39  S.,  R.  24  E 44.90 

LotsNas.  1,2,  and  3  of  Sec.  34,  T.  39  S.,  R.  24  E 66.81 

The  N.  i  of  the  SW.  i  and  the  SW.  i  of  the  S  W.  i  of  Sec.  10,  T.  33  S.,  R.  26  E . .  120. 00 

Aggregate 794.02 

All  of  said  tracts  were  included  in  the  lists  30  and  31  heretofore  dis- 
l)osed  of  by  this  Department. 

On  December  19, 1894,  by  recjuest  of  your  office,  this  Department 
returned  said  list  for  revision. 

On  January  11,  1895,  the  attorneys  for  Jesse  Morrow,  Alexander 
Oameron,  Robert  Beaty,  S.  E.  Sloan,  Charles  Tonningsen,  Nes  P.  Ton- 
ningsen  and  Walter  Poindexter,  respectively,  tiled  written  protests 
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against  the  approval  of  said  list^  No.  39,  alleging  their  several  interests 
under  the  land  laws  of  the  United  States,  in  the  lands  described  in  said 
list. 

The  State  of  Oregon  and  her  alleged  assignees  were  duly  notified  of 
said  protests,  and  the  questions  involved  were  ai*gued  by  counsel  on 
both  sides. 

On  October  4,  1895,  by  letter  addressed  to  the  register  and  receiver, 
your  office  dismissed  the  protests  of  Nes  P.  Tonningsen,  Gharles  Ton- 
ningsen,  S.  E.  Sloan,  Eobert  Beaty,  and  Alexander  Cameron;  and 
directed  hearings  to  be  had  in  the  case  of  Jesse  Morrow  to  determine 
the  character  of  lots  1,  2,  3,  and  4,  of  section  33,  and  in  the  case  of 
Walter  Poiudexter  to  determine  the  character  of  the  SB.  J  of  section 
28,  of  T.  39  S.,  B.  24  E. 

From  said  decision  Morrow,  Sloan,  Beaty,  Cameron,  Poindexter, 
N.  P.  Tonningsen  and  Charles  Tonningsen  have  appealed  to  this 
Department. 

On  October  21,  1896,  the  attorneys  for  li.  F.  McConnaughy  et  aLj 
grantees  of  the  State  of  Oregon,  filed  a  petition  under  rules  of  practice 
83  and  84  for  an  order  directing  the  Commissioner  to  certify  the  pro- 
ceedings and  to  suspend  action,  until  the  Secretary  shall  pass  upon 
your  letter  "K''  of  January  5, 1895,  referred  to  in  your  office  decision 
aforesaid.  Said  letter  "K"  of  January  5,  1895,  is  the  letter  in  which 
you  transmitted  to  the  register  and  receiver  the  departmental  decision 
of  December  19, 1893,  in  the  case  of  Morrow  ct  aL  v.  State  of  Oregon 
€t  aL,  rei)orted  in  17  L.  D.,  571  j  and  in  which  you  indicated  your  con- 
struction of  said  decision,  and  instructed  the  local  officers  how  to  carry 
into  effect  and  execute  the  same. 

I  have  determined  to  consider  said  appeals  and  said  application  for 
certiorarij  together. 

The  true  efiect  and  meaning  of  the  decision  of  December  19, 1893,  in 
the  case  of  Morrow  et  aL  v.  State  of  Oregon  et  aL,  above  referred  to, 
was  to  cancel  lists  30  and  31,  and  to  reject  and  annul  all  claims  of  the 
State  of  Oregon  and  its  alleged  assignees  to  any  and  all  of  the  tracts  of 
land  therein  described.  On  page  574  of  Volume  17,  Land  Decisions, 
yon  will  find  the  following  words: 

A  careful  review  of  the  testimoDy  in  this  case  shows  beyond  all  question  that  the 
lands  involved  in  this  controversy  were  once  covered  by  a  largo  body  of  water, 
known  as  Lake  Warner;  and  that,  at  the  date  of  the  grant  and  of  the  survey,  all 
the  lands  embraced  in  lists  30  and  31  were  covered  by  this  lake — which,  according 
to  the  testimony  of  some  of  the  witnesses,  was  too  deep  to  be  forded ;  and  that 
between  1874  and  1877  the  water  began  to  recede,  so  that  now  almost  the  entire 
tract  which  was  formerly  the  bed  of  the  lake  is  comparatively  dry ;  and  that  the 
reeession  was  quite  rapid  during  the  last  two  years  prior  to  March  30,  1889. 

The  ruling  of  the  Department  is,  that  the  lands  covered  by  an  apparently  perma- 
nent body  of  water  at  the  date  of  the  swamp  grant  are  not  of  the  character  con- 
templated by  the  grant.  (State  of  California,  14  L.  D.,  253.)  If  this  ruling  be 
adhered  to  in  this  case,  and  I  see  no  reason  to  depart  from  it,  the  lands  embraced  in 
said  list  are  clearly  not  of  the  character  contemplated  by  the  grant,  and  the  State 
has  no  claim  to  them  as  swamp  and  overflowed  lands. 
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These  words  embrace  not  only  'Hhe  areas  disclosed  by  the  surveysof 
Neale,-'  (as  you  describe  them),  but  also  all  of  the  adjacent  subdi- 
visions, whether  whole  or  fractional,  described  in  said  lists  30  and  31; 
and  especially  the  N.  J  of  the  SW.  J  and  the  SW.  J.  of  the  S W.  I  of  Sec. 
10,  T.  33  S.,  B.  2G  E.,  Willamette  meridian,  which  were  not  touched  by 
Neale's  surveys,  and  which  were  first  surveyed  by  James  L.  liuuisey  in 
June  1883,  as  shown  by  the  map  on  file  in  your  office.  It  was  error  for 
your  office  to  assume  that  said  decision  was  limited  to  ^^  the  areas  dis- 
closed by  the  surveys  of  Neale." 

Tlicrefore  the  list  Ko.  39,  embracing  7i)4.02  acres  of  land  in  twenty- 
five  subdivisions,  compiled  by  your  office  division  "  K"  from  the  rejected 
lists  30  and  31  aforesaid,  and  submitted  for  my  approval,  is  hereby 
rejected  and  canceled.  The  lands  embraced  in  said  lists  30,  31  and  39 
were  not  on  March  12,  1860,  swamp  and  overflowed  lands  made  unfit 
thereby  for  cultivation,  and  the  State  of  Oregon  has  no  right,  title, 
interest  or  estate  therein. 

Your  office  decision  of  October  4, 1895,  is  hereby  reversed.  And  you 
will  modify  the  instructions  contained  in  your  letter  "  K  "  of  January 
5, 1895,  in  occordance  with  the  views  herein  expressed. 


Hamilton  r.  Gbbekhoot  st  al. 

Motion  for  review  of  departmental  decision  of  March  26, 1896,  22 
L.  D.,  360,  denied  by  Secretary  Smith,  August  4, 1896. 


RAJJL.llOAl>    LAND8-SETTL.EMENT-SECTION    6,  ACT  OF  MAllCH  3,  188T. 

Hunt  v.  Maxwell, 

A  settler  who  Hiicc«s8fully  contests  the  adverse  claim  of  a  railroad  compaay  by  shov- 
ing that  the  laud  was  in  fact  excepted  from  the  grant,  does  not  thereby  acquire 
a  right  of  entry  as  against  the  privilege  of  a  prior  bona  fide  purchaser  from  the 
company,  who  is  in  open  possession  of  the  land,  to  perfect  title  under  section  5, 
act  of  March  3,  1887. 

Secretary  Stnith  to  the  Commissioner  of  the  General  Land  Office,  Augitst 
(W.  A.  L.)  i,  1896.  (G.  0.  R.) 

This  case  involves  the  W.  i  of  the  KB.  |  aud  the  E.  J  of  the  NW.  J 
of  Sec.  9,  T.  14  N.,  R.  6  B.,  Marysville  land  district,  California. 

The  land  is  within  the  limits  of  the  grant  to  the  Central  Pacific 
Railroad  Company  under  the  acts  of  Congress  approved  July  1, 1862 
(12  Stat.,  489),  and  July  2,  1864  (13  Stat.,  356),  the  right  of  which 
attache<l  to  its  granted  lands  in  this  district  at  the  date  of  the  latter 
granting  act,  the  road  having  been  definitely  located  March  26, 1864. 
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For  tLe  pnrjwses  of  this  decision  it  is  important  to  give  a  liistory  of 
the  litigation  over  this  land. 

It  appears  that  the  withdrawal  for  the  benefit  of  the  grant  became 
effective  in  said  land  district  October  3, 1864,  and  that  the  township 
plat  was  iiled  September  18, 1868. 

On  December  17,  1868,  one  William  G.  Pettigrew  filed  his  declara- 
tory statement  for  the  land,  alleging  settlement  thereon  November  1, 
1857,  and  on  May  7, 1884,  one  Ezra  B.  Wright  filed  his  dexjlaratory 
statement  therefor,  alleging  settlement  thereon  November,  1867. 

These  claims  were  never  perfected. 

On  March  19, 1894,  one  Felix  G.  Hendrix  filed  declaratory  statement 
for  the  land,  and  after  due  publication  he  submitted  pre-emption  final 
proof,  which  proof  was  contested  by  the  Central  Pacific  Eailroad  Gom- 
I>any.  The  register  and  receiver  decided  in  favor  of  the  company,  and 
your  office  on  February  3,  1887,  affirmed  that  action. 

Maxwell's  connection  with  the  land  began  in  1891,  when,  on  October 
20th  of  that  year,  the  local  officers  transmitted  to  your  office  a  prima 
facie  showing,  made  by  him,  to  the  effect  that  the  land  was  excepted 
from  the  grant.  Thereupon,  your  office  ordered  a  hearing;  upon  this 
hearing  the  register  and  receiver  again  decided  in  favor  of  the  com- 
pany. On  appeal,  your  office,  on  August  18, 1892,  reversed  that  action, 
thus  holding  the  land  excex)ted  from  the  grant. 

On  appeal,  the  Department,  on  April  16, 1894  (18  L.  D.,  454),  affirmed 
that  action,  and  in  doing  so  held  that  the  land  was  excepted  trom  the 
grant  by  reason  of  Pettigrew's  claim  of  settlement  and  residence  prior 
to  the  definite  location  of  the  road. 

On  September  28, 1894,  Maxwell  made  homestead  entry  of  the  land. 
After  dne  publication  of  notice,  he  submitted  final  proof  before  the 
register  and  receiver  on  November  10, 1894.  The  final  proof  shows 
that  he  and  his  family  settled  on  the  land  October  22, 1888,  and  there- 
after maintained  their  residence  thereon;  that  he  has  plowed  and 
fenced  about  a  quarter  of  an  acre  and  raised  thereon  *^  garden  crops." 
In  an  affidavit  accompanying  the  final  proof,  he  states  as  a  reason  for 
not  making  more  extensive  improvements  and  cultivation  that  he  was 
deterred  from  doing  so  by  one  Francis  Hunt  and  his  employes;  that 
said  Hunt  owned  the  laud  on  all  sides  of  the  land  in  question,  and 
claimed  to  own  the  land  embraced  in  his  homestead  entry;  that  Hunt 
had  him  arrested  for  going  through  the  gate  on  to  the  land,  and  also 
had  his  wife  arrested  for  driving  his  sheep  away  from  the  house,  and 
at  another  time  Hunt  had  both  himself  and  wife  arrested  for  trying  to 
prevent  Hunt's  employes  from  plowing  the  land. 

On  September  3, 1894,  Anna  Hunt,  assignee  of  Francis  Hunt  (de- 
ceased), applied  to  purchase  the  land;  she  alleged  that  she  was  the 
widow  of  Francis  Hunt,  who  died  March  25,  1894,  the  surviving  heirs 
being  herself  and  eight  minor  children;  that  she  had  been  appointed 
administratrix  of  said  Hunt's  estate  (copy  of  letters  of  administration 
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annexed);  that  on  May  2, 1893,  deceased  conveyed  to  her  by  deed  all 
his  estate,  personal  and  real;  that  in  the  year  1881  the  said  Hunt  began 
to  use  and  occapy  the  land  in  question,  and  in  1882  cultivated  and  raised 
grain  on  ten  acres  thereof;  in  1883,  he  enclosed  the  land  with  other 
lands  belonging  to  hiro,  and  the  same  was  in  his  ix)ssession  until  his 
death  in  March,  1894,  and  since  that  date  the  land  was  in  her  posses- 
sion ;  recites  the  fact  of  the  land  being  within  the  limits  of  the  railroad 
company's  grant;  also  the  decision  of  your  office  of  February  3, 1887, 
awarding  the  land  to  the  company ;  that  relying  on  that  decision  the  said 
Hunt  purchased  one  hundred  and  twenty  acres  of  the  land  (described) 
from  the  railroad  company,  on  May  26, 1890,  for  the  sum  of  $600,  and 
at  that  time  paid  $120,  balance  payable  May  26, 1895,  with  added  inter- 
est at  seven  per  cent;  that  said  Hunt  purchased  the  remaining  forty 
acre  tract  (described)  on  November  12, 1890,  for  the  sum  of  $200,  paid 
in  hand  $40,  and  agreed  to  pay  the  balance  with  interest  on  November 
12, 1895;  that  Maxwell  began  his  contest  against  the  company  October 
20, 1891,  long  after  Hunt  was  in  possession  of  the  land  and  after  Hunt 
had  purchased  the  same  from  the  company.  Exhibits  purporting  to  be 
copies  of  the  contract  of  sale  by  the  company,  and  copy  of  deed  from 
her  husband,  accompanied  her  application  to  purchase,  and  the  right 
of  purchase  was  claimed  under  the  5th  section  of  the  act  of  March  3, 
1887  (24  Stat.,  556).  The  statements  made  in  her  application  were 
corroborated. 

The  register  and  receiver  denied  Mrs.  Hunt's  application  to  pur- 
chase, and  held  Maxwell's  final  proof  to  await  the  final  disposition  of 
the  case. 

On  appeal,  your  office,  by  decision  dated  May  21, 1895,  affirmed  the 
action  of  the  register  and  receiver,  and  in  doing  so  held,  as  a  reason 
therefor, 

that  an  original  pnTchaser,  after  the  passage  of  the  iict  (March  «S,  1887),  in  oases 
where  the  purchase  was  not  otherwise  shown  to  be  bona  fide,  is  not  prote<}ted 
thereby. 

A  further  appeal  brings  the  case  here. 

The  5th  section  of  the  act  of  March  3, 1887  (supra)^  under  which  Mrs. 
Hunt  claims  the  right  of  purchase,  reads  as  follows: 

That  where  any  said  company  shall  have  sold  to  citizens  of  the  United  States,  or 
to  persons  who  have  declared  their  intention  to  become  such  citizens,  as  a  part  of 
its  grant,  lands  not  conveyed  to  or  for  the  nse  of  such  company,  said  lands  being 
the  numbered  sections  prescribed  in  the  grant,  and  being  coterminous  with  the  con- 
structed parts  of  said  road,  and  where  the  lands  so  sold  are  for  any  reason  exoept-ed 
from  the  operation  of  the  grant  to  said  company,  it  shall  be  lawful  for  tho  bona  fide 
purchaser  thereof  from  said  company  to  make  payment  to  the  United  States  for  said 
lands  at  the  ordinary  government  price  for  like  lauds,  and  thereupon  patents  shall 
issue  therefor  to  the  said  bona  fide  purchaser,  his  heirs  or  assigns :  Providedf  That  all 
lands  shall  be  excepted  from  the  provisions  of  this  section  which  at  the  date  of  such 
sales  were  in  the  bona  fide  occupation  of  adverse  claimants  under  the  pre-emption 
or  homestead  laws  of  the  United  States,  and  whose  claims  and  occupation  have  not 
since  been  voluntarily  abandoned,  as  to  which  excepted  lauds  tho  said  pre-emption 
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and  homosteacl  claimants  shall  be  permitted  to  perfect  their  proofs  and  entries  and 
nsceive  patents  therefor:  Provided  furitierf  That  this  section  shall  not  apply  to  lands 
settled  upon  subsequent  to  the  first  day  of  December,  eighteen  hundred  and  eighty- 
two,  by  persons  claiming  to  enter  the  same  under  the  settlement  laws  of  the  United 
States,  as  to  which  lands  the  parties  claiming  the  same  shall  bo  entitled  to  prove  up 
and  enter  as  in  other  like  cases. 

The  fact  tbat  Hunt  purchased  the  land  from  the  railroad  company 
subsequent  to  the  date  of  the  passage  of  the  act  of  March  3, 1887,  does 
not,  as  held  by  your  office,  preclude  him  or  his  heirs  or  assigns  from  the 
benefits  of  sjiid  act.  Sethman  r.  Clise,  17  L.  D.,  307;  Stephan  et  ah  v. 
Morris,  21  L,  D.,  557, 

The  land  was,  1:  Of  the  numbered  sections  prescribed  in  the  grant; 
2:  It  is  coterminous  with  constructed  parts  of  said  road;  3:  It  was 
excepted  from  the  operation  of  the  grant. 

The  applicant  to  purchase  makes  a  prima  facie  showing  that  the  land 
was  sold  by  the  company  to  her  immediate  grantor;  that  the  sale  was 
made  in  good  faith,  and  that  at  date  of  the  sale  the  land  was  not  in  the 
bona  fide  occupancy  of  an  adverse  claimant  under  any  of  the  land  laws. 

From  this  showing  it  also  appears  that  the  company  sold  the  land  to 
Hunt,  who  was  in  possession  of  the  same  at  the  date  of  Maxwell's 
alleged  settlement  on  the  laud ;  that  the  latter  was  cognizant  of  Hunt's 
claim  and  possession  when  he  made  settlement  and  brought  his  contest 
against  the  company.  Maxwell's  settlement,  therefore,  although  made 
after  December  1, 1882,  would  not,  even  under  the  second  proviso  to  the 
5th  section  of  the  act  of  1887  {supra)  defeat  Hunt's  right  of  purchase. 
Chicago,  St.  Paul,  Minneapolis  and  Omaha  Eailway  Company,  11  L.  D., 
607 ;  Holton  v.  Butledge,  20  L.  D.,  227. 

The  act  of  May  14, 1880  (21  Stat.,  140),  gives  thirty  days  preference 
right  of  entry  to  a  successful  contestant,  and  Maxwell  by  his  contest 
defeated  the  right  of  the  company  to  the  land,  and  under  ordinary 
circumstances  would  be  allowed  the  preference  right.  But  if  Hunt 
purchased  the  land  in  good  faith  from  the  comx^any,  and  was  in  pos- 
session of  the  land  under  that  purchase  prior  to  Maxwell's  settlement, 
and  all  other  conditions  referred  to  in  said  section  5  were  in  Hunt's 
&vor,  the  preference  right  would  not  be  awarded  to  Maxwell,  for  in 
such  case  he  would  be  charged  with  notice  and  information  of  the  open 
XH>ssession  of  the  land  by  the  purchaser  from  the  company.  Austin  v. 
Luey,  21  L.  D.,  607. 

A  sufficient  prima  facie  showing  having  been  made  of  Hunt's  right 
of  purchase  under  the  act  of  1887  [sxipra)^  the  case  will  be  returned 
for  a  hearing,  when  evidence  of  Hunt's  purchase,  its  good  faith,  etc., 
will  be  taken,  and  the  case  adjudicated  in  conformity  with  the  princi- 
ples hereinabove  given. 

The  decision  appealed  from  is  accordingly  modified. 
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S^'AMP  I^VNDS-IXDEM^'ITY  -WAIVER. 

Jefferson  County,  Illinois. 

A  claim  for  swamp  iuilomnity  mast  be  rejected  where  it  appears  that  the  tracts  of 
land  employed  ns  a  basis  therefor  are  included  within  a  prior  waiver  of  all 
claims  thereto  executed  by  a  duly  authorized  agent  of  the  county. 

Seeretury  Smith  to  the  Comminsioner  of  the  General  Land  Office^  Au^Ufit 

4y  1896.  (G.  C.  R.) 

Your  office  decision  (**K")  of  June  26,  1895,  holds  for  rejection  the 
claim  of  the  county  of  Jefferson,  State  of  Illinois,  for  swanip  land 
indemnity  under  the  acts  of  March  2, 1855,  and  March  3, 1857. 

Tlie  tracts  of  land  employed  as  a  basis  for  the  claim  are  in  namber 
three  hundred  and  seventeen,  and  fully  described  in  the  decision 
appealed  from. 

The  reason  given  for  rejecting  the  claim  is,  that  Green  P.  Gamer,  the 
duly  authorized  agent  of  the  county,  on  December  12,  1891,  waived 
and  abandoned  <^all  right,  title  and  interest  to  the  same  forever,'^  and 
on  the  same  day  duly  acknowledged  the  waiver  to  be  *^his  free  act  and 
deed." 

Mr.  Garner,  the  agent  of  the  county,  has  appealed  from  your  said  office 
decision,  and  while  he  admits  that  he  signed  the  waiver,  he  insists  in 
avoidance  of  the  same  that  the  special  agent  representing  the  govern- 
ment did  not  act  fairly  with  him,  and  refused  to  adjust  the  claim  of  the 
county  as  to  certain  tracts  then  under  consideration,  and  admittedly 
swamp,  unless  Mr.  Gamer  would  waive  the  claim  of  the  county  to  said 
three  hundred  and  seventeen  tracts. 

It  is  rather  strange  that  Mr.  Garner  should  thus  surrender  the  bulk 
of  his  claim  for  the  sake  of  possible  cash  indemnity  to  about  eighty- 
eight  tracts,  lie  appears  to  have  been  acting  for  and  on  behalf  of  the 
county,  whose  agent  he  was.  As  such  agent,  he  had  full  power  to 
waive  the  claim  of  the  county  to  the  tracts  in  question,  in  order  that 
there  might  be  a  complete  adjustment  of  all  the  claims  growing  out  of 
the  swamp  land  act. 

The  waiver  seems  to  have  been  a  complete  abandonment  of  the  claim 
of  the  county  to  cash  indemnity  on  the  tracts  waived,  and  Mr.  Garner's 
reasons  for  asking  that  the  same  be  disregarded  can  not  be  accepted. 
Nor  does  the  fact  that  a  few  of  the  tracts  were  reported  to  your 
office  by  the  United  States  surveyor-general  in  1853  and  1854  as  swamp 
lands  confirm  Mr.  Garner  in  his  right  to  indemnity  therefor.  Before 
cash  indemnity  can  be  allowed,  "due  proof"  would  still  have  to  bo 
made  of  their  actual  swampy  condition  at  date  of  the  grant;  and  Mr. 
Garner  by  his  waiver  acknowledges  in  behalf  of  the  county  that  the 
tracts  were  not  of  the  character  contemplated  in  the  swamp  land  act, 
and  are,  therefore,  not  the  proper  bases  upon  which  to  claim  cash 
indemnity. 

The  decision  appealed  from  is  affirmed. 
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PE:NDIXG   /IPPI^IC'ATIOX-MILITARY  RKSEUVATION. 

Spencer  r.  State  of  Florida. 

The  departmental  deciHiun  of  Juno  22, 1893,  refusing  to  recognize  the  private  land 
claim  of  Jesse  Fish,  and  directing  that  appropriate  action  bo  taken  upon  all 
pending  claims  tp  the  lands  embraced  therein  under  the  public  land  laws,  did 
not  contemplate  final  action  thereon,  until  due  opportunity  had  been  given  for 
the  assertion  of  rights  thereunder. 

It  is  within  the  scope  of  executive  authority  to  reduce  the  area  of  a  military  reser- 
vation, created  by  executive  order,  so  ns  to  exclude  lands  on  which  improvements 
had  been  made  prior  to  the  establishment  of  said  reservation. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  A  ugust 
(W.  A.  L.)  4,  1896.  (A.  B.) 

Tills  is  an  appeal  by  Spencer  from  your  oflSce  decision  of  July  27, 
189i>,  rejecting  bis  application  to  make  homestead  entry  of  lot  9  of  Sec. 
21  and  the  S.  J  of  the  SE.  J  of  Sec.  28,  Tp.  7  S.,  B.  30  E.,  Gainesville, 
Florida. 

The  records  relating  to  this  land  show  that  on  July  28, 1888,  the  State 
of  Florida  filed  an  application  to  locate  the  SE.  ^  and  the  W.  \  of  the 
SW.  J  of  Sec.  28,  with  Palatka  scrip.  This  application  was  rejectexl 
because  the  land  was  claimed  as  a  private  land  grant  from  Spain  made 
prior  to  1763  to  one  Jesse  Fish  (see  case  of  Jesse  Fish,  16  L.  D.,  550). 
From  this  rejection  the  State  appealed. 

On  June  22, 1893,  (16  L.  D.,  650,)  the  Department  declared  the  pri- 
vate land  grant  to  be  barred,  because  not  asserted  within  tbe  period 
specified  by  Congress,  and  directed  your  office  to  take  such  action  upon 
the  applications  pending  as  might  be  right  and  proper.  At  that  time 
there  was  x)ending  the  application,  among  others,  of  George  H.  Spen- 
cer. Spencer  claims  to  have  made  settlement  and  built  a  house  and 
improved  the  lands  in  controversy,  and  to  have  made  an  application 
to  enter  the  same  as  early  as  August,  1888 ;  and  again  on  January  24, 
1890,  and  still  again  on  May  14, 1895. 

Your  office  does  not  appear  to  have  passed  upon  the  claims  of  Spen- 
cer until  July  27, 1895,  on  which  date  you  rejected  his  last  application 
because  the  State  had  been  allowed  to  select  the  SE.J  of  Sec.  28  on 
May  18, 1895,  and  because  lot  9  of  Sec.  27  was  included  in  a  military 
reservation  set  aside  by  the  Executive  on  May  14, 1893. 

Spencer  does  not  appear  to  have  ever  been  given  an  opportunity  to 
assert  his  claims  to  this  land,  and  in  not  affording  him  this  oi)portunity, 
the  directions  of  this  Department,  in  the  Jesse  Fish  case,  supra^  were 
not  carried  out  by  your  office. 

Ton  will  order  a  hearing  in  this  case,  affording  all  parties  an  oppor- 
tunity to  be  heard,  with  a  view  to  determining  who  has  the  prior  right 
to  that  portion  of  the  land  in  controversy  which  lies  without  the  mili- 
tary reservation,  at  the  same  time  getting  tbe  status  of  Mr.  Spencer's 
claim  at  the  date  when  the  military  reservation  was  extended  over  it. 
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as  it  is  cinite  clear  that  if  he  had  iraprovements  which  were  included 
within  the  military  reservation,  at  the  date  when  it  was  made,  that  it 
is  within  the  power  of  the  executive  to  reduce  that  reservation  so  as  to 
exclude  them. 
Your  office  decision  is  thus  modified. 


Rhodes  et  al.  r.  Tbbas. 

Motion  for  review  of  departmental  decision  of  December  28, 1895, 
21  L.  1).,  502,  denied  by  Acting  Secretary  Reynolds,  August  8, 1896. 


nomestkat>  contest— oklahoma  i^axi>s. 

Tipton  v.  Maloney. 

One  who  assistH  another  to  procure  an  entry,  hy  furnishin*;  the  money  for  the  requi- 
site fees,  win  not  be  permitted  io  attack  the  ^ood  faith  of  said  entry  in  his  own 
interest. 

Entry  within  the  territory  during  the  prohibited  period  by  passing  through  the 
country  over  apubUc  highway  does  not  operate  to  disqualify  an  applicant  for 
land  within  the  Sac  and  Fox  country. 

Secretary  Synith  to  the  Comrnigfdoner  of  the  General  JAind  Office^  August 

4,  JS9(i.  (C.  W.  P,) 

On  September  20,  1891,  Landon  P.  Tipton  made  homestead  entry, 
No.  80<M>,  of  lots  3  and  4  and  tlie  S.  J  of  the  NW.  ^  of  section  2,  town- 
ship  17  N.,  range  4  E.,  (xuthrie  land  district,  Oklahoma  Territory. 

On  January  29, 1892,  Tipton  applied  to  enter  the  KE.  J  of  section  11, 
township  17  N.,  range  5  E.,  which  was  rejected  by  the  local  officers. 

From  this  rejection  Tipton  appealed,  and  Thomas  Maloney  having 
made  homestead  entry.  No.  10,531,  on  February  3, 1802,  of  said  land, 
your  office,  on  August  11, 1892,  ordered  a  hearing,  which  was  had  on 
May  16, 1894,  both  parties  appearing  and  submitting  testimony^  and 
on  September  25, 1894,  the  local  officers  considered  the  case,  and  found 
(1)  that  Tipton  had  never  established  a  residence  on  the  land;  (2)  that 
Tipton  entered  into  the  lands  embraced  in  the  act  of  Congress  of  Feb- 
ruary 13,  1891,  subsequent  to  the  passage  of  said  act  and  prior  to 
twelve  o'clock,  noon,  September  22, 1891,  and  is  therefore  disqualified  to 
make  homestead  entry  upon  said  land.  Therefore  they  recommended 
that  Maloney's  homestead  entry.  No.  10,531,  remain  intact. 

Tipton  appealed. 

Your  office  held  as  follows : 

If  (Maloney's)  entry  was  made  at  the  request  of  Tipton  and  for  the  pnrpoBe  of 
protecting  the  laud  for  him,  he  shoiihl  not  he  permitted  to  say  that  Maloney  was 
not  a  bona  fide  entryman,  but  a  mere  dnmiiiy,  who  had  made  an  entry  at  his  (Tip- 
ton's) instance.  He  should  be  estopped  from  so  doing,  so  long  as  Maloney  contends 
that  it  was  uiado  fur  his  own  use  and  benefit. 
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•  I  further  find  from  tUo  evideDce  that  Tipton  entereA  thoSfto  and  Fox  country  on 
July  1, 1891,  daring  the  prohibited  period.  Tipton,  on  being  as^nd  ''When  was  the 
first  time  you  were  on  this  claim?"  replied^  ''The  first  time  I  was  ou  that  land  was 
the  first  days  of  Jnly,  1891,  on  a  trip  through  that  country  into  the  Creek  Nation/' 

For  the  reason  above  assigned ,  together  with  the  fact  that  Tiptou  is  a  disqualified 
homesteader  as  regards  any  land  in  the  Sac  and  Fox  country,  by  reason  of  having 
entered  the  country  after  the  passage  of  the  act  of  February  13, 1891,  and  before 
noon  of  September  22, 1891,  your  said  decision  is  afiimied,  Tipton's  application  for 
the  land  is  dismissed,  and  Maloney's  entry  is  left  intact. 

The  evidence  shows  that  Tiptou  is  entitled  to  a  restoration  of  his  homestead 
right,  and  while  a  restoration  of  right  is  usually  given  upon  the  allowance  of  an 
application  to  enter  a  specified  tract,  I  think  Tipton  is  entitled  to  a  judgment  ou 
the  record  now  submitted,  and  it  is  ordered  that  his  homestead  right  be  restored, 
excepting,  however,  any  land  in  the  Sac  and  Fox  country,  by  reason  of  his  disquali- 
fication in  resx>ect  to  these  lands. 

Tipton  appeals  to  the  Department. 

The  evidence  shows  that  Tipton  relinquished  his  entry  No.  8096, 
made  September  29, 1891,  because  the  land  embraced  therein  was  cov- 
ered by  the  settlement  right  of  one  Tyburn,  a  prior  settler ;  and  Tipton 
received  as  a  consideration  for  his  relinquishment  the  sum  of  $200, 
from  Pyburn,  but  that  this  was  in  payment  for  Tipton's  improvements, 
and  was  also  understood  to  be  a  compromise  of  Pyburn's  contest 
against  Tipton's  entry. 

The  evidence  further  shows  that  Tipton  purchased  the  relinquish- 
ment of  the  land  in  dispute  of  one  Dr.  Goss,  paying  therefor  the  sum 
of  $180;  that  he  also  paid  to  a  contestant  who  filed  a  contest  against 
Goss's  entry  the  sura  of  $35;  that  he  filed  Goss's  relinquishment  and 
after  his  application  was  rejected  induced  Maloney  to  enter  the  said 
land,  paying  Maloney's  fees  for  making  entry,  the  sum  of  $14.  Tip- 
ton's contention  is  that  he  got  Maloney  to  apply  to  enter  the  land  as 
his  friend,  for  the  purpose  of  preventing  any  other  person  from  enter- 
ing the  land.  This  Maloney  denies.  But  it  is  not  shown  that  Maloney 
had  any  understanding  with  Tipton  to  pay  any  money  for  the  privilege 
of  entering  the  land.  Maloney  says  lie  had  hot.  Upon  this  evidence 
your  view  seems  to  be  correct,  that  the  object  of  Tipton  was  to  get 
Maloney  to  enter  the  land  to  protect  the  land  from  entry  by  any  other 
I)erson,  i)ending  his  application  (which  had  been  rejected),  and  his 
application  for  a  restoration  of  his  homestead  right  subsequently  filed; 
that  otherwise  the  transaction  would  be  a  gratuity  from  Tipton  to 
Maloney  of  about  $200,  which  is  altogether  unexplained, 

I  concur  in  your  office  decision  that  Tipton  having  assisted  Maloney 
to  make  his  entry,  furnishing  him  with  the  money  to  pay  the  entry 
fees,  cannot  now  be  permitted  to  question  that  entry.  But  I  do  not 
think  that  Tipton  is  disqualified  to  enter  land  in  the  Sac  and  Fox  coun- 
try by  reason  of  his  having  passed  over  the  public  highway  from  Okla- 
homa to  the  Creek  Nation  in  July,  1891,  during  the  prohibited  period, 
thereby  crossing  the  land  which  he  first  entered  and  relinquished. 

Your  office  decision  is  thus  modified. 
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TuSTiN  r.  Adams. 

Motion   for  review  of  departmental  decision  of 'Marcli  6,  1896,  22 
L.  D.,  266,  denied  by  Acting  Secretary  Reynolds,  Angnst  8, 1896. 


iroivrESTEAn  settl.t:mext-itntrt-i>evtsee. 

liBYANT  r.  BeGLEY. 

LTn4ler  the  act  of  May  li,  1880,  the  riglit  of  a  homestead  settler  relates  back  to  the 
date  of  his  settlement,  and  if  at  the  date  of  his  application  to  enter  ho  has  prior 
thereto  lived  on  the  land  and  complied  with  the  law  for  the  statutory  period, 
his  interest  therein,  in  the  absence  of  any  intervening  adverse  claim,  becomes  at 
once  a  vested  and  devisable  right. 

Acting  Secret  art/  Reynolds  to  the  Commisfnotier  of  the  General  Jjond  Office^ 

August  rS',  189ry.  (O.  J.  G,) 

Charles  W.  Bryant  has  api^ealed  from  yonr  office  decision  of  Febru- 
ary 4, 1896,  denying  a  bearing  ui)on  the  protest  filed  by  bim  against  the 
final  proof  offered  by  .lohn  Begley,  devisee  of  Martin  Crow,  on  lots  3 
and  4,  Sec.  30,  T.  25  S.,  R.  5  W.,  Dodge  City  land  district,  Kansas. 

The  gronnd  for  said  denial  was  that  the  plaintiff,  in  his  affidavit  of 
protest,  failed  to  allege  a  cause  of  a<*.tion. 

The  plaintiff  in  his  affidavit  admits  that  the  deceased  entryraan, 
Martin  Crow,  occupied  the  land  in  question  for  grazing  purposes  and 
improved  the  same  for  a  period  of  eighteen  years  prior  to  his  death. 
But  as  the  entryman  failed  to  make  homestead  entry  until  June  23, 
1892,  two  years  and  three  months  prior  to  his  death,  the  ])laintiff  urges 
that  the  five  years  of  residenee  and  improvements  required  by  law  from 
date  of  entry  were  not  completed,  and  that  the  deceased  entryman's 
devisee  has  not  shown  good  faith  in  the  matter  of  cultivation  since  the 
devisor-s  death.  The  plaintiff  likewise  alleges  that  the  settlement  and 
occupancy  of  the  entryman  prior  to  entry  can  avail  him  nothing  unless 
residence  and  cultivation  are  shown  for  five  years  since  date  of  entry. 

This  point  does  not  seem  to  be  well  taken.  The  third  section  of  the 
act  of  May  14, 1880  (21  Stat.,  140)  provides— 

That  any  settler  who  has  settled,  or  who  shall  hereafter  settle,  on  any  of  the  pnblic 
lands  of  the  United  States,  whether  surveyed  or  unsnrveyed,  with  the  intention  of 
clniniing  the  same  under  the  homestead  laws,  shall  be  allowed  the  same  time  to  file 
\\h\  homestead  application  and  perfect  his  original  entry  in'the  United  States  Land 
Office  as  is  now  allowed  to  settlers  nnder  the  pre-emption  laws  to  pnt  their  claims  of 
record,  and  his  right  shall  relate  back  to  the  date  of  settlement,  the  same  as  if  he 
settled  nnder  the  pre-emption  laws. 

The  proof  submitted  shows  that  the  deceased  entryman  resided  on 
this  land  prior  to  date  of  making  entry,  and  that  he  resided  thereon 
almost  continuously  from  date  of  entry  to  the  time  of  his  death. 
Thus  according  to  protestant's  own  admissions  the  entryman  was  quali- 
fied to  submit  final  proof  at  the  date  he  made  entry,  after  due  publica- 
tion of  notice,  he  liaving  been  a  settler  on  the  land  for  a  period  of 
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eighteen  years.  As  soon  as  he  filed  his  application  to  enter  the  entryman 
had  a  vested  right  to  this  land  which  related  back  to  the  date  of  settle- 
ment. There  is  no  question,  too,  that  under  the  rulings  of  the  Depart- 
ment this  was  a  devisable  right.  It  does  not  appear  why  Martin  Grow 
deferred  perfecting  his  entry  for  so  long  a  time;  but  at  the  same  time 
it  does  not  appear  that  there  was  any  adverse  claimant.  It  is  sufficient 
to  know  that  he  was  qualified  to  submit  proof  at  the  date  of  making 
entry  by  reason  of  his  prior  settlement  and  residence. 

This  being  true  there  would  seem  to  be  no  occasion  for  tlie  Depart- 
ment to  enter  into  an  investigation  of  the  devisee's  good  faith  iu  the 
matter  of  cultivation  since  his  devisor's  death.  The  devisor's  qualifi- 
cations descended  to  the  devisee,  and  it  is  not  incumbent  upon  him  to 
make  a  showing  as  to  cultivation.  Hence  it  was  properly  held  that 
plaintiff  has  failed  to  allege  a  cause  of  action. 

The  plaintiff  attempts  to  raise  the  question  as  to  the  sufficiency  of  the 
wiU  of  entryman  Crow  to  pass  the  full  estate,  for  the  purpose  desig- 
nated therein,  under  section  2288  of  the  Bevised  Statutes,  and  that  the 
said  will  is  void  for  uncertainty.  The  interpretation  of  this  wiU,  either 
as  to  its  definiteness,  or  the  legality  of  the  estate  it  passes,  or  the  pur- 
poses of  the  devise,  is  not  a  matter  coming  properly  within  the  jurisdic- 
tion of  this  Department.  The  wiU  appears  to  have  been  duly  admitted 
to  probate. 

Your  office  decision  is  hereby  affirmed. 


Makemson  V,  Snidee's  Heirs. 

Motion  for  review  of  departmental  decision  of  April  28,  1896,  22 
L.  D.,  511,  denied  by  Acting  Secretary  Reynolds,  August  8, 1896. 


FrNAL  PROOF— REPUBLICATION— I'UE-KMPTION  C:LAIM. 

SiLVA  V.  Gonzales. 

On  the  snbmiBsion  of  pre-emption  final  proof,  under  an  order  of  republication,  the 
proof  as  originaUy  made,  sbould  not  be  accepted  iu  the  presence  of  a  protest 
against  such  action  by  an  adverse  claiiuant. 

In  tbo  case  of  a  pre-emption  filing  made  after  the  repeal  of  the  pre-emption  law  the 
burden  of  proof  rests  with  the  pre-emptor,  as  against  an  adverse  claimant,  to 
show  settlement  prior  to  said  rejMjal  and  residence  as  required  by  law. 

Acting  Secretary  Reynolds  to  tlie  Covimissioner  of  the  General  Land  Office j 

August  8, 1896.  (P.  J.  C.) 

The  land  involved  in  this  controversy  is  tbe  NE.  J  NE.  \  of  Sec.  33, 
and  N.  J  NW.  J  of  Sec.  34,  T.  10  S.,  E.  15  E.,  Roswell,  New  Mexico, 
land  district,  and  the  plat  of  said  towDshJ})  was  filed  in  the  local  office 
March  2, 1801.  On  March  6,  following,  Florencio  Gonzales  filed  declar- 
atory statement  for  the  N.  J  NW.  J  Sec.  27,  NE.  i  NE.  i  Sec.  28,  and 
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the  SW.  i  SW.  4  of  Sec.  22  of  the  same  township  aDil  rang^e,  alleging 
settlement  October  15, 1885.  On  April  27,  following,  Felipe  Silva  made 
homestead  entry  of  the  E.  J  NE.  J  of  Sec.  33,  and  N.  i  NW.  J  Sec.  34 
of  said  township  and  range,  alleging  settlement  October  4, 1887. 

On  May  16, 1891,  Gonzales  filed  his  application  supported  by  a  cor- 
roborated affidavit  for  an  amendment  of  his  filing  to  cover  the  N.  J 
NW.  i  of  Sec.  34,  the  NE.  i  NE.  J  of  33,  and  SW.  J  SW.  i  of  27  of 
said  township,  said  tracts,  except  the  last  named,  being  covered  by 
the  homestead  entry  of  Silva. 

Your  oifice  by  letter  of  October  II,  1891,  directed  the  local  officers  to 
advise  Silva  of  the  application  of  Gonzales  for  amendment  of  his  filing, 
and  to  allow  him  (Silva)  sixty  days  to  show  cause  why  it  should  not  be 
granted.  Silva  subsequently  filed  an  affidavit  corroborated  by  several 
witnesses,  setting  forth  that  he  settled  on  the  land  October  4, 1887 ; 
that  at  that  date  said  tract  was  unoccupied;  that  he  has  resided  upon 
and  cultivated  the  described  land  continuously,  and  that  Gonzales  did 
not  reside  upon  the  said  tract  or  any  part  thereof;  that  he  has  never 
occupied  or  used  any  part  of  said  tract  since  affiant  settled  there, 
except  when  his  fence  was  broken  or  his  possession  invaded  without 
his  consent. 

A  hearing  was  thereupon  ordered  by  your  office  on  this  question. 
As  a  result  thereof,  the  local  officers  filed  dissenting  opinions.  On 
appeal*  by  your  office  letter  of  May  27, 1893,  the  amendment  of  Gon- 
zales was  allowed,  and  it  was  also  ordered  that  ^^the  homestead  entry 
of  Silva  will  be  allowed  to  remain  intact  until  one  of  said  parties  sub- 
mits his  proof." 

After  publication  of  notice,  Gonzales,  on  September  22,  1893,  sub- 
mitted final  proof  before  probate  clerk  of  Lincoln  county,  which  was 
^ejected  by  the  local  officers  January  6, 1894,  "for  failure  to  comply 
with  Section  2274  of  Revised  Statutes." 

From  this  action  Gonzales  appealed,  and  with  the  papers  trans- 
mitted was  a  protest  of  Silva*  against  said  proof,  on  the  ground  that 
the  publication  was  made  in  a  paper  not  of  general  circulation  in  the 
vicinity  of  the  land.  Your  office  by  letter  of  May  7,  1894,  held  that 
the  proof  should  not  have  been  rejected  for  the  reason  assigned  by  the 
local  officers,  because  Silva  had  made  no  application  for  joint  entry. 
The  protest  of  Silva  was  sustained,  and  Gonzales  was  ordered  to  make 
new  publication  in  a  newspaper  nearest  the  land,  *^  when  if  no  protest 
or  objection  is  filed,  you  will,  upon  payment  of  purchase  price,  issue 
final  pai)ers  thereon."  New  publication  was  made,  fixing  the  time  for 
submitting  said  proof  before  the  probate  clerk  of  Lincoln  county 
December  22,  1894,  and  the  same  witnesses  who  testified  to  the  first 
final  proof  are  mentioned  as  witnesses  in  the  second  publication. 

At  the  time  and  place  mentioned  Gonzales  appeared,  and  formally 
tendered  the  final  i)roof  made  under  the  first  publication,  stating  that 
he  "hereby  submits  the  final  proof  heretotbre  made  by  him  in  this  case. 
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and  now  on  file  in  said  Roswell  land  office."  Silva  being  present  for- 
mally objected  to  receiving  the  proof  thus  tendered,  setting  forth  his 
objections  at  length. 

Prior  to  this,  on  February  24, 1894,  Silva  submitted  his  final  proof 
under  his  homestead  entry  before  the  same  officer,  the  testimony  being 
taken  under  objection  by  Gronzales. 

Both  parties  submitted  testimony  on  the  protest  offered  by  each,  on 
the  dates  their  proof  was  offered,  and  Gonzales  offered  himself  and 
both  of  his  final  proof  witnesses  for  cross-examination,  but  Silva 
declined  to  cross-examine  them,  for  the  reason  that 

the  final  x>roof  in  tho  first  itistanco  Laving  been  rejected,  the  testimony  then  given 
is  in  no  wise  a  part  of  this  case.  [Farther,  that]  t^e  contestee  has  not  furnished  a 
copy  of  the  testimony  referred  to  by  him,  and  wo  cannot  therefore  cross-examine 
tho  witnesses  withont  seing  the  original  or  a  certified  copy  thereof.  [Further,] 
that  any  testimony  that  may  have  been  given  iu  the  former  application  for  final 
proof  has  no  bearing  directly  or  indirectly  on  subsequent  hearing  for  final  proof 
that  was  begun  anew. 

Without  taking  any  formal  action  on  the  proof  submitted  by  the 
parties,  the  local  oflicers  forwarded  to  your  office  the  proof  of  Gonzales, 
and  stated  that, 

the  proof  of  Silva  was  held  to  await  decision  in  the  proof  of  Gonzales,  which  had 
been  forwarded  to  your  office  for  your  decision. 

Your  office,  by  letter  of  March  3, 1895,  considered  the  matter  and 
held  that  under  the  evidence  submitted  at  the  several  hearings,  Gon- 
zales had  the  prior  right  to  the  land,  and  awarded  him  the  tract  in 
controversy.  The  question  as  to  the  manner  of  submission  of  final 
proof  by  Gonzales  was  not  considered  by  your  office. 

Silv.i  has  appealed  from  your  said  office  decision,  assigning  two 
grounds  of  error.  The  first  is  to  the  effect  that  the  decision  is  con- 
trary to  the  evidence  as  to  prior  settlement  and  occupancy  of  the  land; 
and  the  second  raises  the  question  as  to  the  regularity  of  the  proof 
submitted  by  Gonzales,  and  it  is  contended  that  the  first  proof  having 
been  rejected  by  your  office  and  a  new  publication  ordered,  new  proof 
should  have  been  submitted 

for  the  reason  that  the  testimony  taken  iii  the  former  could  not  under  any  rule  of 
evidence  be  construed  as  applicable  to  or  a  part  of  the  record  in  the  case  at  bar, 
nnlefls  the  person  offering  such  testimony  should  allege  and  prove,  that  the  wit- 
nesses testifying  nt  the  former  hearing  were  at  this  time  removed  from  the  country, 
or  for  some  other  c(][ually  good  reason  it  was  impossible  to  secure  their  testimony, 
and  that  the  facts  in  their  knowledge  could  not  be  proven  by  other  parties; 

that  the  proceedings  under  the  first  publication  were  void  ah  initio 

for  if  the  first  step  was  taken  in  the  wrong  direction  all  further  progress  in  the 
same  line  only  Increased  tho  difficulty.  Wo  therefore  take  tho  position  that  the 
first  pablication  being  improper  and  not  as  required  by  law  (as  held  by  the  Honor- 
able Commissioner)  that  all  proceedings  toward  submitting  final  proof  that  were 
had  in  pursuance  with  said  illegal  notice  was  necessarily  illegal. 

I  am  impressed  with  the  force  of  Silva's  objection  to  the  reception  of 
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the  filial  proof  submitted  by  €rODzale8  in  1893  under  the  repablicatioii 
made  in  1894.  It  seems  to  have  been  contemplated  by  your  office  order 
requiring  new  publication  that  the  former  proof  submitted  might  be 
received,  '^if  no  protest  or  objection  is  filed."  As  a  matter  of  fact,  how- 
ever, there  was  a  protest  and  objection  filed  to  its  reception,  upon 
grounds  sufficient  in  themselves  to  have  excluded  such  testimony  in  a 
trial  of  a  cause  in  the  courts.  The  further  reason  that  neither  the  proof 
nor  H  copy  thereof  was  presented  before  the  probate  clerk,  where  the 
hearing  was  had,  so  that  counsel  for  Silva  could  inspect  the  same  to 
enable  him  to  make  an  intelligent  examination  of  the  witnesses,  was, 
in  my  judgment,  a  sufficient  reason  for  him  to  refuse  to  cross  examine 
them  upon  the  facts  testified  to  in  the  final  proof.  It  would  seem  also 
that  it  was  necessary  for  Gonzales  td  show  in  said  final  proof  a  com- 
pliance with  the  law  between  the  date  of  the  first  submission  thereof 
and  the  last.  As  the  record  stands  now,  the  proof  submitted  in  1893 
is  presented  under  an  advertisement  made  more  than  a  year  subsequent, 
and  in  the  presence  of  an  adverse  claim  and  objection  to  the  manner  in 
which  the  proof  was  submitted.  It  would  appear  as  if  this  proof  was 
not  sufficient. 

In  view  of  this  conclusion,  it  is  deemed  advisable  to  remand  the  case, 
with  instructions  to  require  Gonzales  to  submit*  final  proof  as  of  the 
date  of  his  second  publication.  Notice  of  this  should  be  served  on 
Silva  that  he  may  appear  and  protest  against  the  same  and  offer  such 
evidence  as  he  may  desire. 

It  may  be  well  to  add  that  all  pre-emption  laws  were  repealed  by 
.section  4  of  the  act  of  March  3, 1891  (26  Stat.,  1095),  witii,  however, 
this  provision : 

Bat  all  bona  fide  claimB  lawfaUy  initiated  before  the  passage  of  this  act  under  any 
of  Haid  provisions  of  law  so  repealed  may  be  perfected  upon  duo  compliance  with 
law,  etc. 

Gonzales'  pre-emption  declaratory  statement,  alleging  settlement  in 
1885,  was  not  filed  until  March  6, 1891,  subsequent  to  the  repeal  above 
mentioned.  The  burden  is  therefore  upon  him  to  prove  settlement 
prior  to  said  repeal  and  as  alleged.  There  is  no  law  in  existence  per- 
mitting pre-emption  filings  on  March  6,  1891,  unless  the  claim  had 
been  lawfully  initiated  prior  to  March  3, 1891,  and  if  a  settlement  on 
the  land  was  sufficient  to  bring  the  present  filing  within  the  terms  of 
the  proviso  of  said  act,  it  must  be  shown  by  a  clear  preix>nderauee 
of  the  evidence  tbat  there  was  a  hofia  fide  settlement,  and  that  resi- 
dence was  maintained  thereunder  as  contemplated  by  law.  This  is 
especially  true  as  applied  to  the  case  at  bar,  because  at  the  time  Silva 
made  homestead  entry  the  records  of  the  local  office  were  clear  as  to 
the  fact  in  controversy ;  his  entry  segregated  the  land,  and  any  one 
attempting  to  impeach  it  by  a  pre-emption  filing  based  solely  upon 
prior  settlement  has  the  omis  cast  upon  him  to  establish  that  fact. 

The  ciise  is  therefore  remanded  for  further  proceedings,  as  indicated 
herein. 
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Peter  Dhalin. 

Motion  for  review  of  departmental  decision  of  April  24j  1S96,  22 
Li,  D.J  496,  denied  by  Acting  Secretary  Keynolds,  August  8,  1806. 


PllIVATK  LAN1>   C:LrVIM— HOMKSTKvVB  ENTUY. 

Confirmees  op  Duran  de  Chavez  Grant  v.  Saaredra. 

By  the  terms  of  Hoction  14,  act  of  March  3,  1891,  a  claim  of  ownership,  asserted 
under  a  Mexican  private  land  grant,  cannot  be  considered  as  against  a  homestead 
entry  on  which  final  certificate  has  issued  prior  to  the  confirmation  of  said  grant. 

Acting  Secretary  Reynolds  to  the  Commissioner  of  the  General  Land  Office^ 

August  8j  1896.  (E.  B.,  Jr.) 

The  contirniees  of  the  Nicholas  Duran  de  Chavez  grant,  a  Mexican 
land  grant,  appeal  from  the  decision  of  your  office  of  September  16, 
1895,  dismissing  their  protest,  filed  August  13, 1895,  against  the  home- 
stead entry  of  Eoman  Saabedra,  Ko.  3042,  made  ^larch  24,  1888,  for 
the  E.  i  of  the  KE.  J  of  section  30,  and  the  SE.  \  of  the  SE.  \  of  sec- 
tion 19,  T.  6  N.,  li.  2  E.,  Santa  Fe,  Kew  Mexico,  land  district,  upon 
which  final  certificate  No.  1987  issued  June  27,  1893. 

Appellants  assert  ownership  of  the  tract  covered  by  Saabedra's 
entry,  under  the  above  named  grant,  which  was  made  in  June,  1739, 
and  within  the  limits  of  which  said  tract  lies,  and  under  a  decree  of 
the  court  of  private  land  claims  rendered  August  22,  1893,  confirming 
the  grant  to  the  heirs  and  legal  representatives  of  the  grantee,  said 
Chavez,  This  claim  of  ownership,  together  with  the  contention  that 
all  the  lands  embraced  within  said  grant  were  reserved  from  govern- 
mental disposal  by  the  eighth  section  of  the  act  of  July  22,  1854  (10 
Stat.,  308),  and  by  withdrawal  in  pursuance  thereof  in  June,  1890,  by 
direction  of  the  Commissioner  of  the  General  Land  Office,  is  the  basis 
of  said  protest.  The  ground  of  your  office  decision  is  that  final  home- 
stead certificate  having  issued  to  Saabedra  prior  to  the  confirmatory 
decree  aforesaid,  his  entry  is  validated  by  the  fourteenth  section  of  the 
act  of  March  3,  1891  (26  Stat.,  854).  The  appeal  insists  that  it  was 
error  to  hold  the  entry  valid  under  said  section,  reasserts  the  conten- 
tion of  the  protest  as  above  stated,  and  urges  that  therefore  the  final 
certificate  issued  to  Saabedra  is  null  and  void. 

Section  fourteen  of  the  act  of  March  3,  1891  {supra)  provides, 
among  other  things: 

That  if  in  any  case  it  shall  appear  that  the  lands  or  any  part  thereof  decreed  to 
any  claimant  under  the  provisions  of  this  act  shall  have  heen  sold  or  granted  by 
the  United  States  to  any  other  ])erson,  such  title  from  the  United  States  to  such 
other  person  shall  remain  valid,  notwithstanding  such  decree. 

The  issuance  of  final  certificate  to  Saabedra  for  said  tract  amounted 
to  a  sale  or  grant  thereof  within  the  meaning  and  intent  of  the 
1814— vol  23 13 
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language  quoted.  Such  certificate  vested  a  right  to  patent,  or  in 
other  words,  an  equitable  title,  in  him  for  all  the  interest  of  the  United 
States  in  the  said  tract  (Simmons  v.  Wagner,  101  U.  S.,  200;  Defiebach 
V.  Hawke,  115  U.  S.,  392;  and  Cornelius  v.  Kessel,  128  U.  S.,  456). 

It  is  unnecessary  under  the  view  the  Department  takes  of  the  effect 
of  said  fourteenth  section,  a^  applied  to  the  facts  of  this  case,  to 
consider  any  claim  of  ownership  under  said  Mexican  grant,  or  the 
reservation  contained  in  the  eighth  section  of  the  act  of  July  22, 1854 
(supra),  and  the  said  withdrawal  thereunder.  Furthermore,  said 
eighth  section  was  expressly  repealed  by  the  fifteenth  section  of  the 
said  act  of  March  3,  1891,  thus  terminating  whatever  jurisdiction  this 
Department  had  thereunder  relative  to  Spanish  and  Mexican  land 
grants.  It  is  not  incumbent  upon  the  Department  to  go  behind  the 
language  above  quoted  from  the  act  last  mentioned  to  inquire  whether 
the  tract  in  question  was  public  land,  or  into  the  title  of  the  United 
States  thereto  at  the  time  Saabedra  miule  his  final  entry.  That  title, 
upon  the  payment  by  him  of  the  lawful  fees,  and  the  issuing  of  the 
receiver's  receipt  and  the  register's  final  certificate  prior  to  the  decree 
of  the  court  of  private  land  claims,  vested  equitably  in  him  and  is 
validated  by  the  express  terms  of  the  act. 

The  question  whether  Saabedra  has  complied  with  the  provisions  of 
the  homestead  law  otherwise  than  as  alleged  in  said  protest  is  not 
before  the  Department.  Subject  to  such  question,  his  final  certificate 
entitles  him  to  patent  for  the  said  tract.  The  decision  of  your  office 
is  affirmed. 


ALASKA-FrVAX.  PROOF. 

George  W.  Grayson. 

The  territory  of  Alaska  la  constituted  a  land  district  by  statute,  and  final  proof  on 

entries  therein  must  be  made  withiu  said  district. 

Acting  Secretary  Reynolds  to  tlie  Gominissioner  of  ilie  General  Land  Office, 

Atignst  12,  1896.  (P.  J.  O.) 

By  the  record  it  is  shown  that  George  W.  Grayson  made  application 
to  enter  a  tract  of  laud,  described  as  survey  No.  53,  on  Wood  Island^  in 
Sitka,  Alaska,  land  district,  containing  4.>8  acres.  Notice  of  publi- 
cation was  published  in  a  paper  nearest  the  land,  the  first  insertion 
being  on  July  22, 1893,  and  ''  the  21st  day  of  December,  1893,  at  10 
o'clock  A.  M.,  is  appointed  for  such  proceedings  before  this  (the  local) 
office."  The  period  of  publication  expired  September  9th.  On  Sep- 
tember 26,  following,  an  affidavit,  dated  and  executed  at  San  Francisco, 
California,  was  forwarded  to  the  local  office,  setting  forth  that  all  of 
the  witnesses  reside  out  of  Alaska  and  at  or  near  San  Francisco,  a 
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distance  of  about  1,784  miles  from  the  land,  <^  and  it  is  apprehended 
that  said  witnesses  may  be  unable  or  will  refuse  to  attend  before  said 
land  office.'^  On  this  affidavit,  the  local  officers,  on  October  13, 1893, 
issued  a  commission 

to  the  United  States  Commissioner  for  the  Northern  district  of  ralifomia,  and  the 
clerk  of  the  United  States  circuit  court  of  appeals  for  the  ninth  circuit,  at  San 
Francisco,  California,  to  take  the  testimony 

of  the  witnesses  named.  The  testimony  of  the  witnesses  was  taken 
before  this  commissioner,  etc.,  Xovember  23, 24  and  25,  and,  it  is  stated, 
**cash  papers  No.  5  issued  December  27,  1893.^' 

On  conslaeration  of  this  matter,  your  office  by  letter  of  April  8, 1895, 
directed  the  local  officers  to — 

require  the  claimant  Grayson  to  re-advertise,  post  and  puhlish  notice  of  his  inten- 
tion to  suhmit  final  proof,  and  to  submit  the  same  at  the  time  and  place  a<lverti.sed, 
and  as  required  by  said  regulations,  and  if  said  final  proof  shall  show  that  he  is 
entitled  to  a  cash  entry,  the  certificate  and  receipt,  which  are  herewith  returned, 
will  be  corrected  so  as  to  describe  the  land  by  metes  and  bounds. 

A  motion  for  review  of  this  decision  was  overruled,  whereupon  the 
claimant  prosecutes  this  appeal,  assigning  errors  as  follows: 

1.  That  such  proof  shows  the  bona  fide  occupation  of  said  tract  for  trading 
purposes. 

2.  That  the  taking  of  final  proof  at  San  Francisco  under  a  commission  issued  by 
the  register  and  receiver  at  Sitka  is  in  pursuance  of  the  x>ractice  of  all  courts  and 
trihunalsy  for  the  taking  of  testimony  of  witnesses  at  a  dLstance. 

3.  That  the  officer  before  whom  such  testimony  was  taken,  and  who  administered 
the  oaths  therefor,  was  and  is  authorized  by  law  ns  clerk  of  the  circuit  court  of 
appeals  to  administer  oaths  in  the  district  of  Alaska. 

4.  That  the  date  mentioned  in  the  published  notice  of  intention  to  make  final 
proof  was  notice  to  all  contestants,  protestants  and  adverse  claimants,  to  appear 
before  said  land  office  at  the  date  advertised;  that  in  the  event  of  any  such  adverse 
claimants  appearing,  of  course  such  person  would  be  entitled  to  cross-examine  the 
witnesses,  whose  testimony  is  returned  with  the  commission ;  that  such  testimony 
taken  without  such  appearance  of  an  adverse  claimant  should  be  received  us  evi- 
dence in  the  case;  that  the  fact  of  no  adverse  claimant  appearing,  renders  it  imma- 
terial what  competent  officer  took  the  same,  so  that  it  was  in  pursuance  of  the  order 
of  the  register  and  receiver  of  the  Land  Office. 

5.  That  it  is  impracticable  for  claimants  at  the  westward  in  Alaska  to  make  a  trip 
of  1500  miles  to  Sitka  land  office  to  submit  their  final  proofs,  especially  as  the  par- 
ties interested  and  the  witnesses  to  be  examined  are  mostly  residents  of  the  City  of 
San  Francisco,  and  make  their  summer  occupations  on  the  coast  of  Alaska,  by  direct 
trips  to  and  from  said  City  of  San  Francisco. 

6.  Tliat  it  appears  from  the  affidavits  filed  with  the  said  proof  that  the  notice  of 
intention  was  posted  on  the  land  long  prior  to  the  date  advertised  for  taking  the 
same  and  remained  so  posted  long  subsequent  to  the  taking  of  said  proof. 

7.  That  the  act  of  March  3,  1891,  allows  the  Hon.  Secretary  to  establish  such 
regulations  with  reference  to  taking  final  proofs  under  said  act  as  he  may  deem 
proper;  that  the  regulations  of  June  3rd,  1891,  can  be  modified,  if  necessary,  by  said 
Secretary,  the  officer  promulgating  the  same,  to  conform  to  the  necessities  of  claimants 
making  proof. 

8.  Tliat  the  readrertisement  and  posting  of  notice  of  intention  would  be  an  oner- 
oas  and  unnecessary  expense,  as  shown  by  the  fact  that  no  opposition  was  made  by 
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any  contestant,  proti^ntaut  or  adverse  claimant  t  j  the  acci^ptance  of  such  proof  on 
behalf  of  claimant  nt  said  land  office,  at  the  date  named  in  the  published  notice  of 
intention,  or  Hiiice  fileil  therein. 

By  section  8,  act  of  May  17, 1884  (23  Stat.,  24),  the  district  of  Alaska 
is  '^created  a  land  district,  and  a  Uuite<l  States  laud  office  for  said  dis- 
trict is  hereby  located  at  Sitka."  There  is  no  law  by  which  final  proof 
on  entries  in  tbat  Territory  may  be  made  outside  of  the  land  district 
thus  created.  The  universal  rule  has  been  that  final  proof  must  be 
made  in  the  land  district  where  the  laud  is  situated,  and  at  the  time 
and  place,  and  before  the  officers,  named  in  the  notice.  This  is  spe- 
cifically contemplated  by  rule  22  (12L.  I).,  591),  of  the  circular  of  *^uon- 
miueral  entries  in  Alaska,"  which  ])rovides  that: 

If  upon  the  day  appointed  for  making  proof  and  payment  for  any  tract  of  land  by 
a  person^  association  or  corporation,  any  other  person  or  the  representative  of  any 
association  or  corporation,  should  appear  and  protest  against  the  allowance  of  the 
entr}',  such  protcstant  should  be  heard  and  permitted  to  cross-examine  the  claimant 
and  his  witnesses,  and  the  complaint  and  the  facts  thus  developed  will  be  duly  con- 
sidered by  the  rx  officio  register  and  snrveyor-general  and  such  action  taken  as  they 
may  deem  proper.  Should  the  protestant  desire  to  carry  his  action  into  a  contest  so 
as  to  introduce  the  testimony  of  witnesses  either  for  the  government  or  in  his  own 
behalf,  ho  should  be  rec^uired  by  said  officers  to  file  a  sworn  and  corroborated  state- 
ment  of  his  grounds  of  action,  and  that  the  contest  is  not  initiated  for  the  purpose 
of  harassing  the  claimant  and  extorting  money  from  liim  under  a  compromise,  but 
in  good  faith  to  prosecute  the  same  to  a  final  determination;  and  this  affidavit 
being  filed,  the  said  officers  will  immediately  ])roceed  to  determine  the  controversy, 
fixing  a  time  and  place  for  the  hearing  of  the  respective  claims  of  the  interested 
parties,  giving  each  the  usual  notice  thereof  and  a  fair  opportunity  to  present  their 
interests,  in  accordance  with  the  jirinciples  of  law  and  equity  applicable  to  the  case, 
as  prescribed  by  the  rules  for  the  conduct  of  such  oases  before  registers  and  receiv- 
ers of  other  local  offices. 

It  is  difficult  to  conceive  how  any  one  claiming  an  adverse  right  to 
the  land  sought  to  be  entered  could  protect  himself  when  the  witnesses 
appeared  at  a  different  time  and  i>lace,  outside  the  land  district  and 
gave  their  evidence.  Such  a  method  would  bo  doing  violence  to  the 
law  and  regulations,  an<l  is  without  authority  or  precedent. 

Tour  office  judgment  is,  therefore,  affirmed. 


TOWN  I^OT— <K'C:ri»AXCY— MITXICIPAL  lUGHTS. 

IIance  et  al.  v.  City  of  Guthrie. 

Occupancy  of  a  town  lot  as  the  tenant  of  another,  at  the  date  of  a  townsite  entry, 

confers  no  right  to  a  deed  upon  such  occupant. 
Occupancy  of  a  town  lot  as  the  basis  of  a  claim  thereto,  to  be  ef!*ective,  must  bo 

maintained  up  to  the  date  of  the  townsite  entry. 
The  municipality  may  become  a  party  to  a  contest  between  applicants  for  a  town 

lot  with  a  view  to  the  assertion  of  its  own  rights  under  section  4,  act  of  May 

14,  1890. 
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Acting  Secretary  lieytwlds  to  the  Commissioner  of  the  General  Land  Office^ 

August  12y  189fL  (E.  B.,  Jr.) 

This  is  a  contest  for  a  deed  to  lot  G,  block  55,  in  the  city  of  Guthrie, 
Oklahoma  Territory,  under  the  provisions  of  the  act  of  May  14,  1890 
(20  Stat.,  109).  Of  the  numerous  parties  heretofore  ('ontesting  for  title 
to  said  lot  all  but  two,  Thomas  D.  Ilance,  and  Andrew  Frink  and 
William  Lowe  (jointly),  have  dropped  out  of  tlie  case  by  default  before 
the  local  townsite  board  or  by  failure  to  appeal  from  adverse  decisions. 
The  city  of  Guthrie  appears  as  a  party  pursuant  to  paragraph  13  of 
departmental  regulations  of  November  30, 1894, 19  L.  D.,  334,  to  protect 
its  interests  in  the  premises  under  the  fourth  section  of  said  act.  The 
case  comes  before  the  Department  on  appeal  by  Hance,  and  Prink  and 
Lowe,  irom  your  office  decision  of  November  7,  1895,  denying  the  for- 
mer a  deed  on  the  ground  of  his  abandonment  of  the  lot,  and  the  latter 
on  the  ground  tliat  they  asserted  no  claim  thereto  prior  to  the  entry  of 
the  townsite  of  Guthrie,  and  holding  that  the  lot  should  be  disposed 
of  according  to  the  provisions  of  section  four  above  mentioned.  This 
decision,  as  to  Frink  and  Lowe,  was  adhered  to  by  your  office  January 
24, 1896,  upon  review  at  the  motion  of  this  party. 

The  record  history  of  the  case  is  fully  set  out  in  these  decisions,  and 
further  recital  here,  in  detail,  is  therefore  unnecessary.  The  evidence 
is  very  voluminous  and  conflicting,  but  therefrom  the  following  perti- 
nent facts  sufficiently  appear: 

The  lot  in  question  forms  part  of  the  land  opened  to  settlement  at 
twelve  o'clock,  noon,  on  April  22,  1889,  under  the  act  of  March  2,  1889 
(25  Stat,  1005),  and  the  President's  proclamation  of  March  23,  1889, 
pursuant  thereto,  and  of  the  townsite  of  Guthrie,  which  was  entered 
August  5, 1890.  The  first  Jictual  occupant  of  the  lot  was  William  C. 
Jones,  then  United  States  marshal  for  the  district  of  Kansas,  which 
included  the  country  opene<l  for  settlement  as  above,  whose  tent  was 
erected  on  the  front  pait  of  the  lot  by  his  dei)uties  prior  to  or  very  soon 
after  the  hour  of  the  opening.  Jones  soon  afterward  erected  a  frame 
building  on  the  site  of  the  tent,  which  he  leased  to  ditt'erent  parties 
nntil  about  October  first,  1889.  May  17,  1889,  Jones  was  awarded  a 
warranty  certificate  for  the  lot  by  the  town  authorities. 

On  October  9,  1889,  Frink  and  Lowe  became  tenants  of  the  Jones 
building  under  a  lease  executed  through  Jones'  agents,  and  contiuned 
to  occupy  the  same  as  such  tenants,  renewing  their  lease  in  March,  1891, 
and  to  pay  rent  therefor,  until  shortly  before  the  second  trial  before  the 
townsite  board  to  determine  the  right  to  i)ossession,  in  November,  1894. 
Frink  and  Lowe  now  contend  that  they  have  claimed  said  lot  in  their 
own  right  since  about  December,  1889,  when  they  first  learned  that  Jones 
was  their  landlord.  This  contention  is  utterly  inconsistent  with  the 
established  facts  in  the  premises.  After  the  entry  of  said  townsite  the 
townsite  board  on  August  23d  gave  notice  for  all  claimants  for  lots  in 
Guthrie  to  present  their  claims  within  thirty  days.    Prior  to  the  first 
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trial  between  claimants  for  this  lot,  January  26, 1891,  seven  persons 
had  Hied  claims  therefor.  Frink  and  Lowe,  although  then  residents  of 
Gnthrie,  and  engaged  in  keeping  a  restaurant  on  Siiid  lot,  made  no 
response  to  this  notice.  Not  until  June  9,  1891,  some  time  after  a 
decision  by  the  local  board,  adverse  to  Jones  and  the  other  claimants 
and  favorable  to  the  city  of  Guthrie,  and  after  appeal  to  your  office,  did 
Frink  and  Lowe  file  au  application  for  a  deed  for  the  lot.  At,  prior 
and  for  a  long  time  subsequent  to  the  townsite  entry  they  were  occupy- 
ing the  i)remises  only  as  the  tenants  of  Jones,  and  had  asserted  no 
claim  hostile  to  him.  Jones  had  been  properly  decided,  both  by  the 
townsite  board  and  your  oflice,  to  have  been  disqualified  as  an  appli- 
cant for  a  deed  to  said  lot  by  reason  of  his  "soonerism."  But  this  fact 
is  immaterial  so  far  as  the  claim  of  Frink  and  Lowe  is  concerned.  They 
entered  upon  the  premises  as  tenants  and  continued  there  as  tenants 
without  claiming  or  asserting  any  other  interest  thei-ein  until  June  9, 
1891.  They  evidently  did  not  intend  to  deny  Jones'  title  when  they 
entered.  The  first  distinct  claim  they  set  up  to  the  lot  was  when  they 
filed  their  application  with  the  townsite  board.  They  were  not  occu- 
pants in  their  own  right  within  the  meaning  of  the  law  at  the  date  of 
the  townsite  entry,  and  this  fact  is  conclusive  against  them  in  their 
present  claim  (Benson  v.  Hunter,  19  L.  D.,  290,  and  Bowie  v.  Graff,  21 
L.  D.,  522). 

Hauce's  occupancy  of  said  lot  commenced  about  2:30  P.  M.  April  22, 
1889,  was  continued,  as  shown  by  the  evidence  and  more  fully  stated 
in  your  office  decision,  by  residence,  until  the  latter  part  of  May,  fol- 
lowing, and  by  improvements  until  about  the  last  of  November,  1889, 
when  the  remnant  of  a  building  he  had  placed  thereon  was  thrown  off 
by  the  agent  of  Jones.  He  was  not  thereafter  in  any  sense  an  occu- 
pant of  the  lot.  He  took  no  legal  steps  to  regain  possession  other 
than  to  bring  his  claim  before  the  townsite  board.  His  contention 
that  he  removed  from  the  lot  in  May,  1889,  because  his  business  as  a 
restaurant  keeper  was  rendered  unprofitable  and  the  health  of  himself 
and  family  jeopardized  by  the  proximity  of  several  privies,  and  that 
he  feared  to  return  to  its  former  place  on  the  lot  the  lumber  that  was 
thrown  off,  or  attempt  to  maintain  any  improvements  thereon,  lest  he 
become  liable  as  trespasser,  and  that  therefore  his  failure  to  retain  any 
possession  of  the  lot  is  excusable,  is  not  sound.  No  force  or  threats 
were  used  to  eject  him  or  to  frighten  him  away.  He  left  of  his  own 
accord,  taking  up  his  residence  shortly  afterward  on  a  claim  near  the 
city  upon  which  he  continued  to  reside  at  the  date  of  the  townsite 
entry.  The  lumber  he  used  to  build  sidewalks  in  front  of  the  Capital 
Hotel,  then  owned  or  leased  by  him  in  the  same  city. 

It  is  in  evidence  that  when  asked  why  he  hauled  his  lumber  away, 
he  stated  that  it  was  of  no  use  to  keep  it  there,  as  ^<  Jones  will  beat  me 
anyway."  He  must  be  regarded  as  having  abandoned  his  possession 
or  right  to  possession  of  said  lot  when  he  acquiesced  in  the  removal  of 
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his  improvements  by  hauling  away  the  last  vestige  thereof  without 
protest  to  Jones  or  his  agent  or  making  any  apparent  effort  to  have  it 
restored,  or  in  any  other  way  to  maintain  an  occupation  of  the  lot. 
Section  four  of  the  act  referred  to  above  is  as  follows  : 

That  aU  lots  not  disposed  of  as  hereinbefore  provided  for  shall  be  sold  under  the 
direction  of  the  Secretary  of  the  Interior  for  the  benefit  of  the  municipal  govern- 
mi'nt  of  an}'  such  town,  or  the  same  or  any  part  thereof  may  be  reserved  for  public 
nso  <as  sites  for  public  buildings,  or  for  the  purpose  of  parks,  if  in  the  judgment  of 
the  Secretary  sucb  reservation  would  bo  for  the  public  interest,  and  the  Secretary 
shaH  execute  proper  conveyances  to  carry  out  the  provisions  of  this  section. 

Your  office  decision  is  affirmed.  Said  lot  will  be  disposed  of  under 
the  provisions  of  the  section  set  forth  above. 


TIMBER  TRESPASS— SETTLEMENT. 

Joseph  Clifford. 

There  is  no  authority  in  the  Department  to  accept  in  settlement  of  a  timber  trespass 

an  amount  less  than  that  found  due  the  government. 

Acting  Secretary  Reynolds  to  the  Commissioner  of  the  General  Land  Office^ 
(J.  I.  P.)  August  13, 1896.  (A.M.) 

.  On  the  16th  ultimo  you  submitted  the  report  of  a  timber  trespass  on 
certain  unsurveyed  non-mineral  public  lands  in  Montana  by  Joseph 
Clifford,  together  with  his  propositions  to  settle  for  the  wood  involved 
in  the  trespass. 

It  appears  that  Clifford  cut  three  hundred  and  thirteen  cords  of  wood 
from  the  lands,  knowing  them  to  be  of  the  above  character,*  that  he 
sold  fifty-five  cords  and  that  two  hundred  and  fifty-eight  cords  remain 
on  the  ground  where  cut. 

The  trespass  was  a  wilful  one  and  under  the  decision  of  the  U,  S. 
supreme  court  in  the  Wooden-ware  case — 106  U.  S.  432 — the  govern- 
ment is  entitled  to  damages  in  settlement  thereof  in  the  sum  of  $644. 
This  total  includes  $192.50  the  amount  received  by  the  trespasser  for 
the  wood  sold  by  him  and  $451,50  the  reported  value  of  the  remainder 
of  the  wood  where  found. 

In  order  to  effect  a  settlement  Clifford  has  submitted,  one  after  the 
other,  three  prox>ositions.  The  latest  and  best  of  these  contains  the 
offer  to  pay  $313  for  the  wood  at  $1  per  cord. 

In  summing  up  the  case  your  letter  states  that  this 

proposition  does  not  cover  the  full  amouut  of  his  liability  for  the  enhanced  value  of 
said  timber  and  under  a  strict  construction  of  the  law,  the  proposition  would  have 
to  be  rejected. 

Doubts  are  also  expressed  in  your  letter  as  to  the  recovery  of  any 
amount  in  case  of  suit  and  that  it  is  not  probable  that  judgment  would 
be  rendered  for  an  amount  in  excess  of  that  offered  and  you  have 
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accordingly  recommended  that  this  last  proposition  be  accepted  in  foil 
of  his  liability. 

I  do  not  agree  with  this  recommendation. 

In  stating  the  case,  and  in  referring  to  one  of  Clifford's  propositions, 
you  used  this  language: 

the  proposition  was  rejected,  in  view  of  the  decision — 5  L.  D.  240 — that  there  is  no 
authority  in  this  Department  for  accepting  in  settlement  for  trespass  an  amoantless 
than  that  dne  the  government. 

The  rating  in  the  decision  cited  is  that  which  governs  in  all  cases  of 
timber  trespass  and  was  properly  applied  by  you  in  rejecting  the  propo- 
sition  then  before  yon.  It  is  eqnally  applicable  to  the  proposition  that 
I  am  asked  to  accept,  for  in  both  propositions  the  offer  is  below  the 
amount  ascertained  to  be  due  the  government 

The  only  course  open  to  this  Department  is  to  submit  the  case  to  the 
Department  of  Justice  for  civil  suit.  With  that  end  in  view  the  orig- 
inal papers  submitted  by  you  are  returned  herewith  that  you  may 
supply  copies  of  them  for  transmission  to  the  Attorney  (General. 


Wood  v.  Beach. 

Motions  for  review  and  rehearing  in  the  case  above  entitled  denied 
by  Acting  Secretary  Reynolds,  August  15, 189C.  See  departmental 
decision  of  March  26, 1896,  22  L.  D.,  382. 


LKAAT5  OF  ABSENCE— EFFECT  OP  APPLICATION. 

Esther  L.  Wilson. 

On  a  proper  showing  a  second  year's  leave  of  absence  may  be  granted  withont 
rt^qiiiring  an  intervening  period  of  personal  presence  on  the  land. 

Where  an  application  for  leave  of  absence  is  wrongfully  denied,  and  afterwards 
allowed  on  appeal,  the  applicant  will  be  protected  as  to  any  absence  during  the 
period  covered  by  the  application. 

Acting  SecreUiry  Rey^wlds  to  the  Commissioner  of  the  General  Land  Office^ 

August  15j  1896.  (J.  L.  McC.) 

Esther  L.  Wilson  has  api)ealed  from  the  decision  of  yoar  office,  dated 
I^ovember  16,  1895,  rejecting  her  application  for  leave  of  absence  for 
one  year  from  October  1,  1894,  from  her  homestead  claim,  to  wit,  the 
SW.  \  of  Sec.  29,  T.  15  N.,  R.  14  W.,  Kingfisher  land  district,  Oklahoma 
Territory. 

Mrs.  Wilson  had  been  absent  from  her  claim  for  one  year,  because  of 
a  failure  of  crops.  Wlien  the  year  of  her  absence  had  nearly  expired 
she  was  taken  sick  with  asthma,  with  which  she  was  confined  to  her 
room  and  her  bed  (in  Lawrence,  Kansas).  She  thereupon  applied  for 
another  year's  leave  of  absence. 


DECISIONS    RELATING    TO    THE    PUBLIC    LANDS.  201 

Your  offi<*e  decision  quotes  the  law  of  March  2,  1889  (25  Stat.,  854), 
providing  for  leave  of  abseuce,  for  certain  reasons  specified,  "for  a 
period  not  exceeding  one  year  at  any  one  time";  and  it  holds  that, 

ID  view  of  the  fact  that  said  party  has  heen  granted  a  leave  of  absence  for  one  year, 
nnder  section  3  of  said  act,  she  cannot  be  granted  an  additional  leave  of  absence  for 
one  year  without  any  period  of  time  intervening. 

The  Department  has  held  that 

when  the  condition  named  in  section  3,  act  of  March  2,  1889,  are  made  to  appear  to 
the  local  office,  leave  of  absence  should  not  be  denied  for  the  reason  alone  that  no 
perio<l  of  personal  presence  on  the  land  has  intervened  between  the  expiration  of  a 
formal  leave  and  the  application  for  a  second  or  subscqaent  leave.  (May  Lockhart, 
syllabus,  22  L,  D.,  706.) 

In  my  opinion,  in  view  of  the  showing  made  by  Mrs.  Wilson  in  the 
case  at  bar,  a  second  year's  leave  of  absence  should  have  been  granted 
without  requiring  her  to  return  to  the  claim.  But  inasmuch  as  nearly 
two  years  have  elapsed  since  the  application  the  case  will  be  treated 
as  though  said  application  had  been  granted,  and  any  absence  on  her 
part  from  the  land  during  the  period  designated  in  said  application 
will  be  protected  under  the  provisions  of  the  law. 

The  decision  of  your  office  is  reversed. 


HOMESTEAD   CONTEST— PRIOMTy   OF   SETTLEMENT. 

Sumner  r.  Uobebts. 

In  ease  of  a  contest  against  an  entry  on  the  ground  of  a  prior  settlement  right,  the 
burden  of  proof  is  upon  the  contestant  to  show  that  his  settlement  antedates 
both  the  entry  and  settlement  of  the  contestee,  and  if  he  fails  to  thus  show  such 
priority  the  entry  must  stand. 

In  a  contest  of  such  character,  donbt  as  to  the  fact  of  priority,  or  a  finding  of  simul- 
taneous settlement,  does  not  justify  an  arbitrary  division  of  the  land  between 
the  parties,  or  an  award  thereof  to  the  highest  bidder. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  August 
(W.  A.  L.)  2i,  1896.  (C.  J.  W.) 

On  September  28, 1893,  Albert  M.  Roberts  made  homestead  entry  of 
the  NE.  J  of  Sec.  22,  T.  25  N.,  R.  1  W.,  Perry,  Oklahoma.  This  land 
is  in  the  Cherokee  Outlet,  and  was  opened  to  settlement  September  16, 
18a3. 

On  October  27, 1893,  William  M.  Sumner  filed  a  contest  against  said 
entry,  alleging  settlement  prior  to  said  entry  and  prior  to  Roberts' 
settlement. 

The  case  was  heard  on  November  30, 1894,  and  the  local  officers  found 
that  both  parties  arrived  on  the  land  on  the  evening  of  the  16th  of 
September,  1893,  and  perfonned  certain  initial  acts  of  settlement  which 
were  followed  by  more  valuable  and  permanent  improvements,  within 
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a  reasonable  time,  and  that  each  had  established  a  residence  on  the 
land.    They  say  that — 

while  there  is  a  conllict  iu  the  testimony  on  this  point,  we  think  there  is  a  prepon- 
derance going  to  establish  the  fact  that  contestant  was  the  lirHt  of  tlie^e  parties  to 
reach  the  land  on  the  day  of  the  opening  and  claim  the  same  as  a  homestead. 

From  this  decision  Roberts  appealed.  On  May  24,  1895,  yoar  office, 
passing  upon  the  case,  said : 

The  testimony  is  coniiicting  as  to  whether  the  pl\intiif  or  defendant  reached  the 
land  first. 

The  plaintiff  introduced  fifteen  witnesses  and  the  defendant  nine  witnesses.  From 
an  examination  of  all  the  evidence  on  the  question  of  piior  settlement,  a  preponder- 
ance shows  that  the  plaintiff  was  the  first  to  reach  the  land  and  make  settlement. 

Sumner  bailt  a  house  and  established  residence  on  the  land,  October 
3, 1893.  Roberts  built  a  house  and  established  residence  on  the  land 
December  IG,  1893.  Both  parties  seem  to  have  manifesto  good  faith. 
Their  respective  rights  clearly  hinge  upon  the  question  of  fact  as  to 
which  arrived  first  upon  the  land  and  staked  it.  In  some  almost  simi- 
lar cases,  the  settlement  of  the  question  of  fact  has  been  evaded  and 
the  practice  resorted  to  of  dividing  the  land  between  the  parties.  The 
Department  has  had  occasion  to  consider  the  soundness  and  propriety 
of  this  policy,  which  seems  to  have  been  adopted  to  some  extent  with- 
out the  careful  consideration  it  should  have  received.  It  is  believed 
that  there  is  no  express  authority  of  law  for  the  Department  of  its  own 
motion  to  cut  up  and  divide  the  lands  which  constitute  a  homestead  as 
applied  for  by  the  parties.  If  the  authority  to  do  so  is  to  be  found  in 
the  supervisory  powers  lodged  in  the  Secretary,  it  should  be  used  only 
in  cases  where  it  manifestly  furthers  justice,  and  denies  no  legal  right 
to  either  of  the  parties. 

In  cases  where  entries  have  been  made  and  contests  thereafter  insti- 
tuted upon  the  ground  of  prior  settlement,  unless  the  contestant  shall 
successfully  carry  the  burden  of  showing  by  proof  that  his  settlement 
antedates  the  entry,  and  the  settlement  of  the  entryman,  the  rule  that 
the  entry  will  stand  will  be  adhered  to.  The  cases  iu  which  this  rule 
would  seem  to  have  been  disregarded  will  no  longer  be  regarded  as 
precedents  to  be  followed.  The  fact  of  prior  settlement  is  lawful 
authority  for  the  cancellation  of  an  entry  of  record,  but  evidence  which 
leaves  the  question  in  doubt  as  to  which  settled  first,  the  <»ntryinan  or 
the  contestant,  and  is  without  some  degree  of  preponderance  in  favor 
of  the  contestant,  will  leave  the  entry  intact.  Even  if  the  evidence 
should  show  that  settlement  was  made  simultaneously  by  a  contestant 
and  an  entryman,  this  will  not  authorize  the  cancellation  of  an  entry 
properly  of  record  as  was  lield  in  the  recent  case  of  Perry  et  aL  v.  lias- 
kins  (23  L.  D.,  50).  Your  office  in  the  case  of  Heatherton  r.  Montgom. 
ery,  in  which  you  reversed  the  local  officers,  held  tliat  if,  under  an 
allegation  of  prior  settlement,  simultaneous  settlement  was  shown 
instead,  that  it  would  authorize  the  cancellation  of  the  entry  and  the 
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division  of  the  land.  There  seems  to  have  been  no  appeal  from  that 
decision.  In  the  case  of  O'Toole  v.  Spicer  (20  L.  D.,  392),  the  same 
IM'iuciple  seems  to  have  been  announced  by  year  office,  and  acquiesced 
ill  here,  and  in  some  other  cases  the  principle  is  to  some  extent  recog- 
nized. The  result  is  apparently  to  multiply  conflicting  decisions  and 
to  afford  facilities  for  evading  the  responsibility  of  deciding  at  all,  in 
difficult  cases,  by  simply  classifying  them  as  doubtful,  and  making 
doubt  the  basis  for  a  division  of  the  land.  It  is  believed  that  the  legal 
rights  of  parties  will  be  best  secured  and  greater  uniformity  in  deci- 
sions reached,  by  following  the  law,  and  abandoning  the  practice  of 
forced  division  of  homestead  lands.  In  cases  where  parties  themselves 
regard  their  rights,  as  so  nearly  equal  and  so  difficult  of  demonstra- 
tion, as  to  induce  them  to  voluntarily  agree  to  a  division  of  the  land, 
there  is  no  objection  to  their  doing  so;  but  there  is  no  lawful  authority 
in  the  Department  to  compel,  compromise,  and  force  a  division  of  a 
homestead  by  an  alternate  judgment  of  sale,  unless  division  is  agreed 
upon.  In  cases  of  simultaneous  applications  to  enter,  the  regulations 
of  the  Department  provide,  that  where  neither  party  has  improvements 
on  the  land  the  right  of  entry  should  be  awarded  to  the  highest  bidder, 
as  between  the  applicants  (Circular  G.  L.  O.,  1895,  p.  14).  This  can 
hardly  be  construed  into  authority  for  either  dividing  the  land,  or  for 
offering  it  to  the  highest  bidder,  after  entry  and  after  settlement,  upon 
the  theory  that  the  settlements  were  simultaneously  made,  since  the 
rule  does  not  apply  to  cases  where  either  party  is  a  settler.  The  deci- 
sions in  which  it  has  been  said  that  in  contests  in  cases  based  on  prior 
settlement,  the  record  entry  is  without  significance,  go  too  far,  and  are 
misleading,  since  the  assertion  of  priority  of  settlement  is  an  affirma- 
tive declaration  that  the  contestant  was  the  first  settler,  and  denies 
the  right  of  the  entryman,  both  by  virtue  of  his  entry  and  by  virtue  of 
his  settlement.  It  follows  that  the  assertion  of  a  right  based  on  prior- 
ity of  settlement,  where  an  entry  of  record  is  in  the  way,  puts  the 
burden  on  the  contestant  of  showing  that  he  not  only  made  settlement 
before  the  entryman  ina<le  entry,  but  before  he  made  settlement  also, 
and  failing  to  do  this  the  entry  will  stand.  It  may  be  said  that  as  set- 
tlers have  three  months  within  which  to  make  entry,  after  settlement 
no  entry  made  and  allowed  within  that  time  ought  to  have  any  signifi- 
cance as  against  him.  This  law  was  not  intended  to  encourage  delay 
in  making  applications  to  enter  upon  the  part  of  settlers,  but  simply 
to  fix  the  limitation  beyond  which  delay  could  not  go,  without  termi- 
nating such  settlement  rights  as  to  third  parties.  There  is  no  reason 
why,  as  between  contesting  settlers,  the  one  first  making  application 
to  enter  and  getting  his  application  on  record,  should  not  have  the 
benefit  of  his  diligence.  It  is  a  general  rule  that  the  law  favors  the 
diligent,  and  it  is  upon  this  the  rule  rests,  that  the  first  qualified  appli- 
cant in  order  of  time,  to  enter  land  subject  to  entry,  shall  be  awarded 
the  right  to  make  such  entry,  over  others  who  make  application  later. 
An  entry  of  record  which  is  not  fraudulent  cannot  be  treated  as  a 
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nnllity  sii^nifying  notbiDg  at  aU.  It  follows  that  where  a  contest  is 
based  on  priority  of  settlement,  and  the  defendant  has  an  entry  of 
record,  and  the  plaintiff  fails  to  show  prior  settlement,  and  only  shows 
sinmltaneons  settlement,  that  he  fails  to  show  a  lawfnl  canse  for  the 
cancellation  of  the  entry.  The  decisions  in  which  the  questions  herein 
discussed  may  seem  to  be  in  conflict  with  this  decision  may  stand  as 
the  law  of  the  cases  wherein  they  were  rendered,  but  will  not  hereafter 
be  followed  as  precedents.  Having  discussed  the  rules  applicable  to 
contests  generally  based  on  prior  settlement,  it  remains  to  apply  the 
principles  to  the  case  under  consideration. 

The  local  officers  and  your  office  have  concurred  in  finding  that  con- 
testant made  settlement  prior  to  defendant,  and  prior  to  his  entry. 
The  record  seems  to  support  this  conclusion.  Your  office  decision  is 
accordingly  approved,  and  the  entry  of  the  defendant  will  be  canceled. 


North  Perry  Townsite  et  al.  v.  Malone. 

Motion  for  review  of  departmental  decision  of  July  9, 1896, 23  L.  D., 
87,  denied  by  Secretary  Smith,  August  27,  1896. 


RAILROAD  GRANT- TERMINAL.  LIMITS- ADJUSTMENT. 

Northern  Pacific  B.  R.  Co. 

The  arrangement  made  between  the  Northern  Pacific,  and  the  Lake  Saperior  and 
Missisaippi  companies  with  re8i>ect  to  the  latter  company's  line  of  road  from 
Thomson's  Junction  to  Duluth,  was  such  a  consolidation,  confederation,  and 
association  of  the  two  companies  as  was  contemplated  by  the  jirrant  to  the  former 
comiiany,  by  means  of  which  said  company  effected  its  connection  with  Lake 
Superior,  and  thereby^  fixed  the  eastern  terminus  of  its  grant  at  Duluth,  the 
point  of  said  connection. 

In  the  adjustment  of  the  grant  to  the  Northern  Pacific  between  Thomson's  Junction 
and  Dnluth  the  laud  covered  by  the  prior  grant  to  the  Lake  Superior  company 
must  be  deducted,  so  that  between  said  points  the  Northern  Pacific  company  will 
take  only  the  granted  lands  within  the  lateral  limits  of  its  own  grant,  which  fall 
outside  the  limits  of  the  fonner  grant,  and  will  bo  entitled  to  indemnity  only 
for  losses  sustained  outside  the  limits  of  the  former  graut. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  August 

27, 1896.  (A.  B.  P.) 

On  November  13,  1895,  this  Department  bad  before  it  for  considera- 
tion list  No.  21,  embracing  certain  selections  of  lands  for  indemnity  pur- 
poses, by  the  Northern  Pacific  Railroad  Company,  the  bases  whereof 
were  alleged  losses  within  what  were  claimed  to  be  the  primary  limits 
of  its  grant  in  the  State  of  Wisconsin  east  of  Superior  City.  See 
21  L.  D.,  412. 

It  was  decided  in  that  case  that  said  company  had  no  land  grant  on 
account  of  constructed  road  within  the  State  of  Wisconsin  east  of 


DECISIONS   RELATING   TO   THE   PUBLIC   LANDS.  205 

Sui>erior  City,  and  the  list  submitted,  for  that  reason,  was  not  approved. 
Wlietber  said  company  had  any  land  grant  east  of  Thomson's  Junction 
in  the  State  of  Minnesota  was  a  question  suggested  but  not  decided, 
because  not  properly  an  issue  iu  the  case,  and  for  the  further  reason 
that  certain  necessary  evidence  was  not  iu  the  record.  In  view  thereof, 
however,  you  were  directed  to  suspend  action  upon  all  cases  involving 
the  question  of  the  company's  right  to  a  grant  between  Tliomson's 
Junction  and  Superior  City  until  that  question  could  be  determined  in 
a  case  properly  presenting  it. 

On  May  14, 189G,  you  transmitted  to  this  Department  a  letter  ad- 
dressed to  your  office  by  Messrs.  Britton  and  Gray,  local  counsel  for 
the  Northern  Pacific  Kailroad  Company,  under  date  of  May  8,  1896, 
inclosing  certain  documentary  evidence  bearing  upon  the  question,  and 
asking  that  the  same  be  referred  to  this  Department  for  final  action 
thereon.  By  said  letter  and  accompanying  papers  the  question  of  the 
company's  rights  under  its  grant  east  of  Thomson's  Junction  is  pre- 
sented and  asked  to  be  determined  without  further  delay,  in  order  that 
thecompany  maybe  speedily  relieved  from  theeffectof  said  suspension. 

The  documentary  evidence  now  furnished  by  said  company  consists 
chiefly  of  certain  written  agreements  made  between  the  Northern 
Pacific  Eailroad  Company  and  the  Lake  Supeiior  and  Mississippi  Rail- 
road Company,  and  various  other  parties,  relative  to  the  future  use, 
occupancy  and  ownership,  by  said  railroad  companies,  of  that  portion 
of  the  railroad  previously  constructed  by  the  Lake  Superior  and  Mis- 
sissippi Company,  running  from  Thomson's  Junction  to  Duluth  on  Lake 
Superior.  As  far  as  material  to  the  question  under  consideration,  this 
evidence  will  be  more  particularly  referred  to  later  on. 

In  order  to  determine  the  question  presented  it  is  necessary  to  refer 
briefly  to  some  of  the  provisions  of  the  act  of  Congress  by  which  the 
Northern  Pacific  Bailroad  Company  was  incorporated.  That  act  was 
passed  July  2, 1864  (13  Stat.  365),  and  by  the  first  section  thereof  the 
Northern  Pacific  Bailroad  Company  was — 

Authorized  and  empowered  to  lay  out,  locate,  constrnct,  furnish,  maintain,  and 
enjoy  a  continuous  railroad  and  telegraph  line,  with  the  appurtenances,  namely, 
beginning  at  a  point  on  Lake  Superior,  in  the  State  of  Minnesota  or  Wisconsin ;' 
thence  westerly  by  the  most  eligible  railroad  route,  as  shall  bo  determiued  by  said 
company,  within  the  territory  of  the  United  States,  on  a  line  north  of  tlio  forty-fifth 
degree  of  latitude  to  some  point  on  Pnget  Sound,  with  a  branch,  via  the  valley  of  the 
Columbia  River,  to  a  point  at  or  near  Portland,  in  the  State  of  Oregon,  etc. 

The  company  was  invested  with  all  the  powers,  privileges  and  immuni- 
ties necessary  to  carry  into  eflfect  the  purposes  of  its  incorporation. 

By  the  third  section  of  the  act  there  was  granted  to  said  company, 
for  the  purpose  of  aiding  in  the  construction  of  said  railroad  and  tele- 
graph line,  and  to  secure  the  safe  and  speedy  transportation  of  the 
mails,  troops,  munitions  of  war,  etc.,  over  its  said  line  of  railway — 

Every  alternate  section  of  public  land,  not  mineral,  designated  by  odd  numbers, 
to  the  amount  of  twenty  alternate  sections  per  mile,  on  each  side  of  said  railroad 
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line,  as  said  company  may  adopt,  throa^h  the  territories  of  the  ITnited  States,  and 
ten  alternate  sections  of  land  per  mile  on  each  side  of  said  railroad  whenever  it 
passes  through  any  state,  and  whenever  on  the  line  thereof,  the  United  States  have 
fall  title,  not  reserved,  sold,  granted,  or  otherwise  appropriated,  and  free  from  pre- 
emption, or  other  claims  or  rights,  at  the  lime  the  line  of  said  road  is  definitely  fixed, 
and  a  plat  thereof  filed  in  the  ofilce  of  the  commissioner  of  the  general  land  office,  etc. 

Frovisiou  was  also  made  in  said  third  section  for  tlie  selection  by  the 
company  of  indemnity  lands  in  lieu  of  those  lost  in  place  because 
granted,  sold,  reserved,  etc.,  or  otherwise  disposed  of  prior  to  the  defi- 
nite location  of  its  line  of  road.  Then  follow  two  provisos  in  these 
words: 

Provided,  That  if  said  rente  shall  be  fonnd  upon  the  line  of  any  other  railroad  route 
to  aid  in  the  construction  of  which  lands  have  been  heretofore  granted  by  the  United 
States,  as  far  as  the  routes  are  upon  the  same  general  line,  the  amount  of  land  here- 
tofore granted  shall  be  deducted  from  the  amount  granted  by  this  act: 

ProiHded,  furtJierf  That  the  railroad  company  receiving  the  previous  grant  of  land 
may  assign  their  interest  to  said  ''Northern  Pacific  Railroad  Company,"  or  may  con- 
solidate, confederate,  and  associate  with  said  company  upon  the  terms  named  in  the 
first  section  of  this  act. 

By  the  fourth  section  it  was  provided  that  whenever  said  company 
should  have  twenty-five  consecutive  miles  of  said  railroad  and  telegraph 
line  ready  for  the  service  contemplated,  the  President  should  appoint 
three  commissioners  to  examine  the  same,  upon  whose  report,  if  favor- 
able, patents  were  to  issue  for  the  lands  as  far  as  earned;  and,  from 
time  to  time,  as  every  additional  twenty-five  miles  were  ready  for 
service,  and  verified  by  said  commissioners  in  the  manner  ])rescribed, 
patents  should  issue  for  the  lands  earned,  etc.,  and  so  on  until  the  road 
was  completed. 

By  the  eighth  section  it  was  provided,  as  one  of  the  conditions  of  the 
grant,  that  the  whole  road  should  be  completed  by  July  4, 187G.  This 
limitation  was  extended,  however,  for  the  period  of  two  years,  by  the 
act  of  May  7,  1866  (14  Stat.,  355). 

It  is  not  deemed  necessary  to  refer  specifically  to  the  several  plats  or 
maps  of  general  route  filed  by  the  company  at  different  times  prior  to 
the  definite  location  of  its  road,  presumably  under  section  six  of  the 
granting  act.  For  a  detailed  statement  of  the  transactions  of  the 
company  in  this  regard,  reference  is  made  to  the  decision  reported  in 
21  L.  D.,412,  hereinbefore  mentioned. 

On  November  20,  1871,  the  company  filed  its  first  map  of  definite 
location.  The  road  as  located  by  that  map  started  at  the  iwint  of  its 
junction  with  the  Lake  Superior  and  Mississippi  Railroad,  at  Thomson, 
in  Minnesota.,  and  extended  westward  to  the  Red  River  of  the  North  at 
Fargo,  Dakota. 

By  act  of  May  5, 1864  (13  Stat.,  64),  Congress  had  made  a  land  grant 
to  the  State  of  Minnesota  for  the  purpose  of  aiding  in  the  construction 
of  a  railroad  in  said  State  from  the  city  of  St.  Paul  to  the  head  of  Lake 
Superior.  This  grant  was  for  the  amount  of  five  alternate  sections  per 
mile,  on  each  side  of  said  railroad,  on  the  line  thereof,  within  said 
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State.  The  Lake  Superior  and  Mississippi  Eailroad  Company  became 
the  grantee  of  the  State  of  Minnesota  under  that  act,  and  had  con- 
structed the  road  in  aid  of  which  the  grant  was  made  prior  to  the 
filing  by  the  Northern  Pacific  Company  of  its  said  first  map  of  definite 
location.  The  latter  company  had,  however,  on  March  6,  I860,  filed  in 
your  office  a  plat  or  map  on  which  was  designated  the  general  route  of 
the  entire  line  of  its  road  from  Lake  Superior  to  Puget  Sound,  making 
Duluth,  on  said  lake,  the  initial  or  starting  x>oint.  From  Thomson,  in 
Minnesota,  eastward  to  Duluth,  in  said  State,  the  route  of  the  former 
company's  road,  and  the  designated  general  route  of  the  latter  com- 
pany's road,  were  found  to  be  upon  the  same  general  line. 

This  was  the  condition  of  things  on  July  9, 1870,  at  which  time,  as 
appears  from  the  evidence  submitted  and  forwarded  with  your  said 
letterof  transmittal,  an  agreement  was  entered  into  between  the  North- 
ern Pacific  Eailroad  Company,  the  Lake  Superior  and  Mississippi  Kail- 
road  Company,  the  Lake  Superior  and  Puget  Sound  Company,  and  the 
Western  Land  Association,  whereby  it  was  stipulated  and  agreed, 
among  other  things,  that  the  Northern  Pacific  Company  should  con- 
nect its  road  with  the  road  of  the  Lake  Superior  and  Mississippi  Com- 
pany at  or  near  the  Dalles  of  the  St.  Louis  Eiver,  in  Minnesota  (a  point 
practically  the  same  as  Thomson),  in  order  to  open  direct  communica- 
tion by  rail  with  the  town  of  Duluth,  and  to  maintain  such  connection 
so  as  to  make  Duluth  "one  of  its  principal  points  of  trade  and  trans- 
shipment on  Lake  Superior^"  and  to  accomplish  that  object  it  was 
further  agreed  that  said  two  railroad  companies  should  enter  into  just 
and  equitable  running  arrangements.  It  was  also  agreed  that  the 
Northern  Pacific  Company  should  make  its  first  connection  east  from 
said  point  of  intersection  by  way  of  the  line  of  the  Lake  Superior  and 
Mississippi  Company,  and  that  it  would  not  build  any  other  road  for 
the  purpose  of  forming  such  eastern  connection  prior  to  the  completion 
of  its  road  to  the  Missouri  Kiver.  Under  what  authority  this  agree- 
ment was  made  does  not  appear.  It  is  hardly  such  an  agreement  as 
was  contemplated  by  the  fifth  section  of  the  granting  act,  wherein  it 
was  provided  that : 

It  shall  be  the  duty  of  t)m  Northern  Pacific  Railroad  Company  to  i>ermit  any  other 
railroad  which  shall  be  authorized  to  be  built  by  the  United  States,  or  by  the  legis- 
lature of  any  Territory  or  State  in  which  the  same  may  be  situated,  to  form  running 
connections  with  it,  of  fair  and  equitable  terms, 

though  probably  made  in  view  of  that  provision. 

liuiining  arrangements  were  entered  into  between  the  two  railroad 
companies  in  accordance  with  said  agreement,  and,  presumably,  the 
same  were  continued  until  January  1,  1872.  On  that  date  an  agree- 
ment in  writing  between  the  Lake  Superior  and  Mississippi  Eailroad 
Company  and  the  Northern  Pacific  Railroad  Company  was  made, 
-whereby  the  former  company  agreed  to  sell  and  does  sell  to  the  latter 
company  an  undivided  one  half  interest  in,  and  the  right  to  jointly 
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use  and  operate,  that  portion  of  the  former  company's  main  line  of  rail- 
road between  Tliomson's  Junction,  in  Minnesota,  and  the  city  of  Duluth, 
on  Lake  Sui>erior,  in  said  State.  The  consideration  for  the  sale  \7as 
tlie  sum  of  $500,000  which  was  to  be  paid  by  the  ^N^orthern  Pacific  Com- 
pany on  the  first  day  of  January,  1806,  if  the  premises  on  that  date 
should  be  unincumbered  of  certain  existing  mortgages,  or  as  soon  there* 
after  as  they  should  become  free  from  said  mortgages;  and  until  said 
sum  of  $500,000  should  so  become  due  and  payable  the  Northern  Pacific 
Company  was  to  pay  semi-annually,  as  interest  thereon,  on  the  first 
days  of  January  and  July  of  each  year,  the  sum  of  $17,500,  to  be 
applied  to  tiie  payment  of  the  semi-annual  interest  accruing  upon  cer- 
tain mortgage  bonds  of  the  said  Lake  Superior  and  Mississippi  Bail- 
road  Company,  and  certain  taxes  against  the  same.  Provisions  were 
made  for  the  joint  occupation,  use,  and  operation  of  the  road  by  the 
contracting  companies;  and  at  the  same  time  a  deed  was  made  and 
executed  by  the  Lake  Superior  and  Mississippi  Company,  conveying  to 
the  Northern  Pacific  Company  an  undivided  one  half  interest  in  all 
that  portion  of  the  grantor's  said  main  line  of  railroad  between  Thom- 
son's Junction,  in  Minnesota,  and  Duluth,  on  Lake  Superior,  and  in  all 
and  singular  the  appurtenances  thereto  belonging,  in  accordance  with 
the  terms  of  said  agreement.  By  this  arrangement  the  Northern  Pacific 
Railroad  Company  was  enabled  to  connect  and  did  connect  its  rotwl  with 
Lake  Superior  at  Duluth,  in  Minnesota,  from  Thomson's  Junction,  in 
said  State,  a  distance  of  about  twenty-five  miles,  over  the  line  of  a 
railroad  to  aid  in  the  construction  of  which  lands  had  been  previously 
granted  by  the  United  States  (act  of  May  5,  ISO-l,  supra). 

A  third  agreement  is  filed  in  the  record,  dated  August  9, 1870,  which 
was  made  between  the  Northern  Pacific  Railroad  Company,  as  party 
of  the  first  part,  the  Lake  Superior  and  Mississippi  Railroad  Company, 
as  i)ai'ty  of  the  second  part,  and  certain  persons  representing  the  hold- 
ers of  the  first  mortgage  bonds  of  the  latter  company,  as  parties  of  the 
third  part.  It  is  not  deemed  material  to  refer  to  the  matters  contained 
in  this  last  agreement  further  than  to  say  that  it  expressly  confirms  to 
the  Northern  Pacific  Company  all  the  rights  acquired  by  that  company 
under  the  aforesaid  agreement  and  deed  of  conveyance  of  January  1, 
1872. 

After  having  continued  thus  for  a  number  of  years  to  operate  its  rail- 
road, from  Lake  Superior  to  Thomson's  Junction  under  the  said  agree- 
ment and  contract  of  purchase  of  January  1, 1872,  and  westward  from 
the  latter  point  over  the  line  of  road  constructed  by  itself,  the  Northern 
Pacific  Company,  in  July,  1882,  filed  what  purports  to  be  a  map  of 
definite  location  eastward  from  Thomson's  Junction  to  Superior  City, 
near  the  western  end  of  Lake  Superior,  in  Wisconsin,  and  thence  fur- 
ther eastward  to  a  point  on  Bad  River,  off  Lake  Superior,  in  said  State. 
A  railroad  was  finally  constructed  by  said  company,  over  the  nnite 
thus  located,  as  far  east  as  Ashland,  Wisconsin,  but  no  road  has  ever 
been  constructed  beyond  that  point. 
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The  claim  of  the  company  is  that  under  its  granting  act,  it  is  entitled 
to  the  full  amount  often  alternate  sections  per  mile  on  each  side  of  the 
road  thus  constructed  by  it,  between  Thomson's  Junction,  in  the  State 
of  Minnesota,  and  Ashland,  in  the  State  of  Wisconsin.  The  Depart- 
ment having  already  held  (21  L.  D.,  supra^)  that  the  company  had  no 
land  grant  east  of  Superior  City,  it  remains  to  be  determined  what  its 
rights  are,  if  any  it  has  under  said  grant,  between  Thomson's  Junction 
and  Superior  City.    The  solution  of  this  question  involves  also  the 

determination  and  final  settlement  of  the  eastern  terminus  or  initial 

* 

l>oint  of  said  railroad  as  contemplated  by  the  granting  act. 

The  road  was  to  begin  <^  at  a  point  on  Lake  Superior  in  the  State  of 
Minnesota  or  Wisconsin,"  and  was  to  run  from  that  point  westerly,  by 
the  most  eligible  railroad  route  within  certain  prescribed  lateral  limits, 
"  to  some  point  on  Puget's  Sound."  We  have  seen  that  the  first  con- 
nection with  Lake  Superior  made  by  the  company  was  at  Duluth,  which 
is  situated  slightly  north  of  the  western  end  of  said  lake,  in  Minnesota; 
that  a  second  connection  with  said  lake  was  made  by  the  company  some 
ten  years  later,  at  Superior  City,  in  Wisconsin,  slightly  southeast  of 
the  western  end  of  said  lake;  and  that  a  third  connection  was  made 
still  later  at  Ashland,  in  the  latter  State.  It  necessarily  follows  from 
the  decision  that  the  company  has  no  land  grant  east  of  Superior  City, 
that  Ashland  can  not  be  considered  the  eastern  terminus  of  the  road 
under  the  grant.  Either  Duluth  or'  Superior  City,  therefore,  must  be 
established  as  such  terminus  or  initial  x)oint. 

It  is  evident  that  Congress  had  in  mind  the  securing  of  a  line  of  rail- 
way transportation,  connecting  the  waters  of  Lake  Superior  on  the  east 
and  those  of  Puget's  Sound  on  the  west.  To  secure  that  connection, 
and  the  consequent  advantages  which  would  accrue  to  the  government 
in  many  ways,  and  especially  from  the  opening  and  development  of  the 
immense  territory  through  which  the  road  was  to  pass,  a  very  large 
grant  of  lands  was  made.  But  it  was  not  the  intention  of  Congress,  in 
my  judgment,  that  the  grant  could  be  enlarged  by  extending  the  road 
to  a  greater  length  than  was  necessary  <<  by  the  most  eligible  railroad 
route"  to  accomplish  the  end  desired,  or  that  the  company,  when  it  had 
once  effected  a  connection  of  its  road  with  Lake  Superior,  within  the 
terms  of  the  grant,  should  be  allowed,  subsequently,  to  make  another 
and  different  connection,  and  thus  increase  the  amount  of  its  grant. 

The  road  was  to  be  constructed  from  "a  point"  on  Lake  Superior  to 
"  some  i)oint"  on  Puget's  Sound,  and  two  ways  were  prescribed  in  the 
granting  act  whereby  this  could  be  accomplished  : 

First:  The  company  might  construct  its  own  road  upon  the  entire 
route  between  said  two  points,  or 

Second:  If  said  route  should  be  found  to  be  upon  the  line  of  any 
other  and  prior  land  grant  railroad  route,  as  far  as  the  two  routes  were 
upon  the  same  general  line  (that  is,  as  far  as  the  route  or  general  line 
selected  was  common  to  both  roads),  the  company  receiving  the  previ- 
ous grant  might  assign  its  interest  to  the  Northern  Pacific  Company,  or 
1814— VOL  23 14 
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DiigLt  "consolidate,  confederate  and  associate"  witli  said  company  for 
the  construction  and  operation  of  the  road  along  such  common  route. 
In  any  event,  however,  so  far  as  the  two  roads  were  ui)on  the  same 
general  line,  the  amount  of  land  previously  granted  was  to  be  deducted 
from  the  amount  granted  by  the  Northern  Pacific  act. 

There  can  be  no  doubt  that,  westward  from  Thomson's  Junction,  the 
comx)any  adopted  the  former  plan,  and  constructed  its  own  road.  But 
the  question  here  presented  is,  whether  or  not  the  arrangement  effected 
between  said  company  and  the  Lake  Superior  and  Mississippi  Company 
by  the  agreement  and  contract  of  purchase  of  Jany.  1, 1872,  was  such 
a  consolidation,  confederation  or  association  of  the  two  roads  as  was 
contemplated  by  the  granting  act.  If  it  was,  then  the  rights  of  the 
Northern  Pacific  Company  east  of  Thomson's  Junction  are  to  be  meas- 
ured and  determined  by  the  aforesaid  two  provisos  of  the  third  section 
of  the  act,  and  the  city  of  Duluth,  on  Lake  Superior  in  Minnesota,  must 
be  recognized  and  established  as  the  eastern  terminus,  or  initial  point, 
of  the  company's  road. 

Upon  this  question  the  facts  appear  to  be,  (1)  that  the  routes  of  the 
two  roads  were  found  to  be  upon  the  same  general  line  between  Thom- 
son's Junction  and  Lake  Superior;  (2)  that  by  the  said  agreement  and 
contract  of  purchase  the  Northern  Pacific  Company  became  the  abso- 
lute owner  of  the  one  half  interest  of  the  main  line  of  railroad  between 
these  two  points,  which  had  been  constructed  by  the  Lake  Superior 
and  Mississippi  Company  under  a  previous  congressional  land  grant; 
(3)  that  by  said  agreement  running  arrangements  were  formed  and 
entered  into,  and  the  two  companies  became  associated  together  in  the 
ownership,  use  and  operation  of  the  said  main  line  railroad  between  said 
points;  (4)  that  the  Northern  Pacific  Company  thus  effected  the  con- 
nection of  its  own  constructed  road  with  Lake  Superior,  the  eastern 
terminal  limit  of  its  grant;  and  (5)  that  said  company  continued  thus 
for  nearly  ten  years  (and  the  arrangement  still  continues  for  aught  the 
record  shows),  and  until  after  the  time  limited  by  the  grant  for  the 
completion  of  its  road  had  elapsed,  to  use  and  operate  the  line  of  road 
it  had  thus  acquired,  in  all  respects  as  though  it  were  a  part  of  its  own 
main  line  of  road  from  Lake  Superior  to  Puget  Sound,  required  to  be 
constructed  by  its  grant. 

In  view  of  these  facts  It  is  difiicult  to  arrive  at  any  other  conclusion 
than  that  the  said  arrangement  was  a  consolidation,  confederation  and 
association  of  the  two  roads,  such  as  it  was  the  intention  of  Congress 
to  provide  for.  The  circumstances  which  led  up  to  the  contract  of 
association  and  the  results  accomplished  by  it  seem  to  have  been,  in  all 
respects,  just  such  as  were  contemplated  by  Congress  when  it  adoi>ted 
the  said  two  x)rovisos.  The  routes  of  the  two  land  grant  roads  were 
found  to  be  upon  tlie  same  general  line  between  the  points  named,  and 
by  means  of  the  said  association  and  confederation  the  two  railroad 
companies  were  enabled,  together,  to  aid,  and  did  aid,  to  that  extent, 
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in  the  accomplishment  of  the  object  of  the  grant,  namely,  the  construc- 
tion of  a  "continuous  railroad''  from  Lake  Superior  to  Puget's  Sound. 

That  there  was  a  consolidation  and  confederation  of  the  two  roads 
between  said  x>oints  there  cannot  be  any  resisonable  doubt.  By  the 
arrangement  the  companies  became  the  joint  owners  of  that  part  of 
the  road.  What  i)ower  or  authority  had  the  Northern  Pacific  Company 
to  enter  into  such  an  arrangement!  Certainly  none  whatever,  except 
as  conferred  by  its  charter — ^the  granting  act.  The  powers  of  corpora- 
tions organized  under  legislative  statutes  are  such  only  as  those  statutes 
ODitier.  (Thomas  v,  Railroad  Company,  101  U.  S.,  71-82.)  Power  to 
consoKdale  is  not  implied,  but  must  be  expressly  given  in  the  charter 
(2  Morawetz,  See.  940-1 ;  Cook  on  Stock  and  Stockholders,  Sec.  Q^), 
In  the  present  case  the  granting  act  authorized  the  Northern  Pacific 
Company  '^to  consolidate^  confederate  and  associate"  with  any  other 
and  prior  land  grant  railroad,  as  far  as  the  routes  of  the  two  roads  were 
found  to  be  upon  the  same  general  line,  upon  the  terms  named  in  the 
first  section,  namely,  for  the  construction  of  a  '^continuous  railroad" 
from  Lake  Superior  to  Puget's  Sound;  and  no  authority  was  given  for 
such  consolidation,  confederation  or  association,  upon  any  other  terms. 
The  company's  charter  is  the  measure  of  its  powers,  and  the  enumera- 
tion of  those  powers  necessarily  implies  the  exclusion  of  all  others 
(Thomas  v.  Railroad  Company,  supra).  It  necessarily  follows,  there- 
fore, that  the  Northern  Pacific  Company  had  no  power  or  authority  to 
efiect  the  arrangement  it  did  efifect  with  the  Lake  Superior  and  Mis- 
sissippi Company — whether  it  be  called  a  consolidation,  a  confedera- 
tion, or  an  association,  of  the  two  companies  it  matters  not— except 
upon  the  terms  prescribed  in  the  granting  act,  and  it  will  not  be  pre- 
sumed that  said  company  undertook  to  violate  the  terms  of  its  charter, 
or,  on  the  other  hand,  to  do  a  vain  thing. 

True  it  appears  that  the  Board  of  Directors  of  the  Northern  Pacific 
Company,  on  February  14, 1873,  adopted  certain  resolutions  denying 
that  it  was  the  purpose  of  the  company  by  said  agreement  and  contract 
of  purchase  of  January  1, 1872,  to  fix  the  eastern  terminus  of  its  road  at 
Dulutib,  and  asserting  that  said  arrangement  was  eliected  for  the  sole 
purpose  of  making  the  city  of  Duluth  "one  of  its  principal  points  of 
trade  and  trans-shipment  on  Lake  Superior,"  and  claiming  the  right 
under  its  grant  to  extend  its  road  further  eastward  to  the  mouth  of  the 
Montreal  Kiver,  the  most  easterly  point  on  Lake  Superior  in  the  State 
of  Wisconsin.  By  what  authority  the  company  would  have  the  right 
to  establish  more  than  one  "  principal  point  of  trade  and  trans-shipment 
on  Lake  Superior,"  under  its  grant,  the  resolutions  do  not  undertake 
to  show.  Evidently,  only  one  such  ]>oint  was  contemplated  by  the 
grant.  The  road  was  to  begin  at  "  a  point  on  Lake  Superior,"  and 
when  once  "a  point"  of  beginning  had  been  established  on  Lake 
Superior,  which  was  done,  as  we  have  seen,  b^^  the  consolidation  and 
association  aforesaid,  the  requirements  of  the  grant  were  fully  met 
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and  its  (lemaDds  satisfied,  so  far  as  they  relate  to  the  initial  point 
of  the  road.  Therefore  any  other  point  of  connection  with  Lake 
Superior,  subseqaently  established  by  the  company,  must  necessarily 
have  been  effected  outside  the  terms  of  its  charter.  It  is  the  settled 
law  that  where  i>ower  is  given  a  chartered  company  to  do  an  act,  that 
X>ower  becomes  exhausted  when  once  exercised,  unless  it  clearly  appears 
from  the  charter  that  a  continuous  exercise  of  the  power  was  intended 
(East  Tenn.,  etc.,  li.  R.  Co.  v.  Frasier,  139  U.  S.,  288).  I  do  not  think 
any  such  intention  is  to  be  gathered  from  the  company's  charter  in 
this  case. 

It  is  scarcely  conceivable  that  Congress  could*  ever  have  designed 
that  the  grant  company,  when  it  had  once  made  its  connection  with 
Lake  Superior  within  the  terms  and  conditions  prescribed,  should  after- 
wards be  allowed  to  form  other  connections,  and  finally  designate  and 
establish  the  one  most  advantageous  to  its  interests  and  which  would 
secure  to  it  the  largest  amount  of  lands  under  its  grant ;  or  that  it 
should  be  allowed  to  use  and  operate  such  first  connection  as  a  compli- 
ance, to  that  extent,  with  the  terms  of  the  grant,  and  afterwards  waive 
such  compliance  and  establish  another  connection ;  or  that  it  was  con- 
templated that  the  company  could,  under  its  grant,  establish  more  than 
.one  principal  point  "of  trade  and  trans-shipment  on  Lake  Superior," 
Ko  such  powers  are  given  iu  express  terras,  and  I  do  not  think  they 
are  fairly  inferable  from  any  reasonable  construction  of  the  grant.  And 
the  company  could  not  establish  such  rights,  or  confer  such  i>owers 
upon  itself,  by  resolution  of  its  Board  of  Directors  or  otherwise. 

It  is  also  the  settled  law  that  all  grants  like  the  one  under  considera- 
tion are  to  be  construed  most  strongly  against  the  grantees.  In  the 
case  of  Fertilizing  Co.  v.  Hyde  Park  (97  U.  S.,  669-666;  the  supreme 
court  said : 

The  rule  of  construotion  in  this  class  of  cases  is  that  it  shall  be  most  strongly 
against  the  corporation.  Every  reasonable  doubt  is  to  be  resolved  adversely. 
Nothing  is  to  be  taken  as  conceded  but  what  is  given  in  nnmii»takable  terms,  or  by 
an  implication  equally  clear.  The  affirmative  must  be  shown.  Silence  is  negation 
and  donbt  is  fatal  to  the  claim.  This  doctrine  is  vital  to  the  public  welfare.  It  is 
axiomatic  in  the  jurispradence  of  this  court. 

See  also  Pearsall  v.  Great  Northern  Eailway,  161  U.  S.,  664. 

Hence,  the  right  of  the  Northern  Pacitic  Company,  after  having 
once  effected  a  connection  of  its  road  with  Lake  Superior,  under  the 
terms  of  the  grant,  by  means  of  the  consolidation  and  association 
aforesaid,  to  efitect  another  and  different  connection  under  the  grant 
with  said  lake,  can  not  be  recognized  unless  such  right  is  given  iu 
clear  and  unambiguous  terms.  The  same  is  true  of  the  right  of  the 
company,  under  its  grant,  to  establish  several  ^^  principal  points  of 
trade  and  trans  shipment"  on  Lake  Superior  as  claimed.  In  neither 
case  do  I  find  such  authority  given  by  the  granting  act. 
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As  fdmishing  additional  light  upon  the  qnention  under  consideration 
reference  is  made  to  Smalley's  "  History  of  the  Northern  Pacific  Eail- 
road,"  published  in  1883,  a  work  which  purports  to  give  a  detailed 
statement  of  all  the  facts  and  circumstances  which  led  up  to  the 
making  of  the  grant  by  Congress  for  the  purpose  of  "connecting  the 
waters  of  the  Great  Lakes  with  those  of  the  Columbia  Eiver  and 
Puget  Sound,"  together  with  a  complete  history  of  the  organization  of 
the  company  under  the  grant,  and  of  all  its  transactions  relative  to  the 
construction  and  operation  of  the  road  from  the  beginning  down  to 
1883.  The  work  appears  to  have  been  written  and  published  from  the 
standpoint  of  entire  friendliness  toward  the  company,  if  not,  in  fact, 
for  the  purpose  of  promoting  its  interests.  It  may  not  be  amiss, 
therefore,  to  quote  a  few  extracts  from  it  bearing  upon  the  question, 
and  as  showing  some  of  the  current  historical  facts  connected  with 
the  selection  by  the  company  of  the  eastern  or  lake  terminus  of  its  road. 

On  page  146  the  author,  after  speaking  of  the  election  of  a  new  board 
of  directors  in  May,  1867,  says: 

The  new  board  appointed  Edwin  F.  Johnson  chief  engineer,  and  ordered  him, 
nnder  direction  of  the  President  (of  the  company),  to  commence  surveys  and  locate 
a  line  between  Lake  Superior  and  the  Red  River  of  the  North ;  also  to  explore  the 
western  end  of  Lake  Superior,  with  a  view  to  the  location  of  the  eastern  terminus 
of  the  road. 

On  page  151,  the  author,  speaking  of  the  work  of  the  engineers  and 
the  report  of  Johnson,  their  chief,  says : 

The  search  for  a  good  harbor  for  a  lake  terminus  was  confined  to  three  points — 
Chegwamigon  Bay  and  the  Lake  Shore  behind  the  Apostle  Islands  (the  same  as  Ash- 
land); Superior  Bay  at  Superior  City,  Wisconsin,  and  Superior  Bay  at  Dulnth, 
Minnesota. 

On  pages  186-7  it  is  said: 

In  June,  1870,  a  contract  was  made  for  the  construction  of  the  Minnesota  division 
of  the  road,  and  gronnd  was  broken  in  July,  at  Thomson's  Junction,  whore  the  line 
left  the  Lake  Superior  and  Mississippi  Railroad.  A  half  interest  in  the  road  of  the 
latter  company  from  the  Junction  to  Dulnth  was  purchased,  and  an  artificial  harbor 
was  created  at  Dulnth  by  cutting  a  canal  across  the  low  sandy  peninsula  through 
which  vessels  could  enter  the  waters  of  the  bay.  ITio  town  of  Superior,  lying  in 
sight  from  Duluth  across  the  bay,  had  a  natural  harbor,  and  ha<l  been  waiting  for  a 
quarter  of  a  century  for  the  railroad  to*  give  it  prosperity.  Great  disappointment 
was  felt  in  that  town  at  the  determination  of  the  Northern  P.acific  to  make  its  ter- 
minus at  Jay  Cooke's  new  speculative  city  of  Dulnth,  and  the  governor  of  Wisconsin 
was  induced  to  bring  suit  against  the  company  on  account  of  a  dyke  constructed  in 
Superior  Bay,  within  the  limits  of  Minnesota,  which  it  was  alleged  was  detrimental 
to  the  harbor  of  Superior.  This  suit  was  withdrawn  on  the  promise  of  the  company 
to  build  a  line  to  Superior  and  to  put  that  place  on  an  equal  footing  with  Duluth  for 
lake  trafSc;  a  promise  which  the  company  was  not  able  to  redeem  until  1882. 

The  hirge  banking  honse  of  which  Jay  Cooke  was  the  head  was  at 
that  time  the  financial  agent  of  the  Northern  Pacific  Company,  which 
doubtless  explains  the  reference  to  his  name.  It  would  tlius  seem  that 
of  the  three  points  considered,  Dulnth  was  finally  selected  and  deter- 
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mined  upon  as  the  eiustern  or  lake  termiuas  of  the  road;  aud  only  a 
l)romise  was  made  ''to  build  a  line"  to  Sujierior,  not  for  terminal  pur- 
poses, but  in  order  "  to  put  that  place  on  an  equal  footing  with  Duluth 
for  lake  traffic." 

On  page  205  the  road  in  six)ken  of  as  having  been  built,  prior  to  the 
panic  of  1873,  ''  westward  from  Lake  Superior  to  the  Missouri  liiver,  a 
distance  of  about  45()  miles.'^  At  that  time  the  only  road  the  company 
had  east  of  Thomson's  Junction  was  the  road  owned  and  operated  by 
it  together  with  the  Lake  Superior  and  Mississippi  (company,  under 
the  arrangement  aforesaid,  and  yet  the  road  is  spoken  of  as  having 
been  built  from  Lake  Superior  450  miles  westward. 

On  page  382  the  author  continues: 

The  Lake  Superior  and  Mississippi  Railroftd  was  opened  through  from  St.  Panlto 
Lake  Superior  in  the  summer  of  1870,  and  became  the  supply  line  for  the  transpor- 
tation of  conRtruction  materials  for  the  Northern  Psicific.  The  purchase  of  a  half 
interest  in  its  track  cast  of  the  junction  fixed  Duluth  <i8  the  lake  terminus  of  the 
Northern  Pacific  line,  and  caused  the  remote  and  almost  unknown  hamlet  bearing 
that  name  to  develop,  with  groat  rapidity,  into  an  active  town. 

From  another  part  of  the  work  (Oh.  28)  it  appears  that  during  the 
years  1877-80  the  company  made  repeated  but  unsuccessful  efforts  to 
secure  additional  aid  from  Congress  for  the  building  of  the  road,  and 
an  extension  of  the  time  prescribed  for  its  completion,  the  last  effort 
in  that  direction  having  been  ma<le  in  1880,  at  which  time  it  is  stated 
that: 

The  company  was  energetically  pushing  the  road  from  both  ends.  The  gap  remain- 
ing to  be  built  June  25,  1880,  was  at  that  time  about  one  thousand  miles. 

It  thus  seems  that  as  late  as  1880  the  company  still  regarded  and 
relied  upon  the  arrangement  effected  with  the  Lake  Superior  and  Mis- 
sissipi  Company  as  a  compliance  with  the  terms  of  its  grant  relative  to 
that  part  of  the  road  between  Thomson's  Junction  and  Lake  Superior; 
otherwise  it  could  not  have  been  said  that  the  road  was  being  pushed 
forward  "  from  both  ends,"  or  that  the  only  part  remaining  to  be  built 
was  '*  the  gap  "  of  about  one  thousand  miles.  This  gap  must  necessa- 
rily have  been  west  of  the  western  boundary  of  the  State  of  Minnesota. 

Ill  the  annual  report  of  the  President  and  Directors  of  said  company 
to  its  stockholders,  made  September  27,  1870,  the  following  statements 
are  ibund : 

The  tweuty-fivo  miles  of  railroad  used  by  this  Company  between  Thomson  Junction 
and  Duluth,  was  built  by  the  Lake  Superior  aud  Mississippi  Railroad  Company,  and 
is  a  part  of  their  road  from  Duluth  to  St.  Paul.  The  line  of  the  Northern  Pacific 
extends  on  the  southerly  side  of  Lake  Superior  to  the  easterly  border  of  AVisconsin, 
at  Moctreui  River.  But  to  save  a  duplication  of  expenditure,  its  original  managers 
contracted  for  the  purchase  of  a  half  interest  in  the  Lake  Superior  and  Mississippi 
Road,  botw(>en  Thomson  and  Duluth,  agreeing  to  pay  therefor  half  a  million  of 
dollars,  in  installments.  .  .  . 

The  bondholders  of  the  Lake  Superior  and  Mississippi  Road  having  indicated  their 
intention  to  commence  foreclosure  proceedings  under  their  mortgage,  it  was  deemed 
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important  to  conclude  prior  arrangements  for  securing  the  permanent  use  of  this 
piece  of  roa<1,  .  .  . 

After  a  long  and  tedious  negotiation,  an  arrangement  has  at  length  bi^eu  made,  by 
which  the  use  of  the  road  is  secured/'  .  .  . 

It  thus  appears  that  it  was  "to  save  a  (lui)lication  of  expenditure" 
that  the  ''origiual  managers"  purchased  a  half  interest  in  the  Lake 
Superior  and  Mississippi  road,  and  secured  the  ''  i»ermanent  use" 
thereof  to  the  Northern  Pacific  Company.  It  may  be  pertinently  <isked 
how  the  expenditure  thus  sought  to  be  avoided  could  be  saved  to  said 
companies  by  the  arrangement,  if  the  same  was  not  a  consolidntiou, 
confederation  and  association  of  the  two  roa<ls,  such  as  the  Northern 
Pacific  grant  authorized. 

These  brief  references  to  some  of  the  historical  facts  connected  with 
the  constiTiction  of  the  road  will  serve  to  illustrate  the  real  purposes  of 
the  company  in  effecting  the  aforesaid  arrangement  with  the  Lake 
Superior  and  Mississippi  Company.  In  my  judgment,  they  point  irre- 
sistibly to  the  conclusion  that  the  company's  object  at  that  time  was  to 
thus  connect  its  road  with  Lake  Superior  within  the  terms  of  its  grant 
under  the  provision  allowing  it,  for  that  purpose,  to  "consolidate,  con- 
federate and  associate"  with  any  iirior  land  grant  company,  so  far  as 
both  roads  were  upon  the  same  general  line.' 

In  View  of  all  the  foregoing,  my  conclusions  are: 

1.  That  the  arrangement  made  between  the  Northern  Pacific  Kail- 
road  Company  and  the  Lake  Superior  and  Mississippi  Company,  as 
shown,  was  such  a  consolidation,  confederation  and  association  of  the 
two  companies,  as  was  contemplated  by  the  grant,  and  that  thereby  a 
connection  was  affected  with  Lake  Superior  at  the  city  of  Duluth,  in 
Minnesota,  in  the  manner  prescribed  in  the  granting  act,  of  the  com- 
pany's line  of  railroad  to  secure  wliich  the  grant  was  made;  and 

2.  That  under  the  grant  the  eastern  t>erminus  or  beginning  point  of 
said  railroad  on  Lake  Superior,  must  be  established  at  said  city  of 
Duluth,  and  the  company's  rights  east  of  Thomson's  Junction  must  be 
determined  accordingly. 

In  the  adjustment  of  the  company's  grant  for  that  part  of  the  road 
from  Thomson's  Junction  eastward  to  Duluth,  on  Lake  Superior,  there- 
fore, the  amount  of  land  previously  granted  to  the  Lake  Superior  and 
Mississippi  Railroad  Company,  namely,  "  the  amount  of  five  alternate 
sections  per  mile  on  each  side  of  the  said  railroad  on  the  line  thereof, 
within  the  State  of  Minnesota,"  must  be  deducted  from  the  amount  of 
land  granted  to  the  Northern  Pacific  Company.  The  Northern  Pacific 
Company  will  not  be  entitled  to  any  of  the  granted  lands  within  the 
common  limits,  nor  can  it  have  indemnity  for  the  same,  as  lands  lost  in 
place.  The  amount  of  the  prior  grant  is  to  be  deducted  from  the  amount 
of  the  Northern  Pacific  grant.  Between  the  points  named,  therefore, 
the  Northern  Pacific  Company  will  take  only  the  granted  land^  within 
the  lateral  limits  of  its  own  grant,  which  fall  outside  the  limits  of  tlie 
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former  grant,  and  will  be  entitled  to  indemnity  only  for  losses  sustained 
oatside  the  limits  of  the  former  grant. 

It  does  not  appear  that  said  company  has  ever  filed  in  your  office, 
under  section  3  of  the  granting  act,  a  plat  of  the  line  of  its  road  as  defi- 
nitely fixed  between  those  points;  nor  does  that  part  of  the  road  appear 
to  have  been  examined  and  verified  to  the  President  under  section  4  of 
the  act.  I  do  not  think  it  necessary,  however,  that  these  things  vshould 
be  done  as  to  this  particular  part  of  the  company's  road — the  same 
having  been  located  and  constructed  by  a  prior  land  grant  company, 
and  accepted  by  the  government  under  the  prior  grant.  Tlie  authority 
given  the  ISorthern  Pacific  Company  in  its  grant  to  effect  a  consolida- 
tion and  confederation  with  a  prior  land  grant  road  for  the  purposes 
stated,  necessarily  implies,  I  think,  the  acceptance  by  the  government, 
under  the  Northern  Pacific  grant,  of  such  prior  road  as  constructed  and 
accepted  under  the  prior  grant;  and  there  would  seem  to  be  no  neces- 
sity for  filing  a  plat  of  definite  location,  because  that  has  been  done 
under  the  prior  grant  and  the  line  of  road  definitely  fixed  thereby.  To 
hold  otherwise  would  be  to  require  a  duplication  of  work  and  exi>endi- 
ture  with  no  resultant  benefit  either  to  the  government  or  the  comi)any. 

I  see  no  reason,  therefore,  why  you  may  not  proceed  at  once  with  the 
adjustment  of  the  company's  grant  eastward  from  Thomson's  Junction 
to  Dulnth  on  Lake  Superior,  in  accordance  with  the  principles  announced 
in  this  opinion. 


RAILROAD  I.ANI>S-RES  JtrDICATA-ACT  OF  MARCH  8,  1887. 
OSBOBN  ET  AL.   V.  KNIGHT  (ON   REVIEW). 

The  doctrine  of  res  judicata  will  not  prevent  departmental  action  \^here  snch  course 
is  the  only  one  by  which  substantial  justice  can  be  secured,  and  the  subject 
matter  remains  within  the  jurisdiction  of  the  Department. 

Under  an  application  to  perfect  title  in  accordance  w  ith  section  5,  net  of  March  3 
1887,  to  land  excepted  from  a  railroad  grant  on  account  of  pre-emption  iilings, 
the  good  faith  of  the  applicant's  purchase  from  the  company  is  not  impugned  by 
the  fac^t  that  prior  to  said  purchase  he  had  been  register  of  the  land  district  in 
which  the  lands  were  situated,  and  must  therefore  have  known  that  said  lands 
were  excepted  from  the  grant  by  said  filings,  where  it  appears  that  during  said 
period  the  Department  did  not  recognize  a  pre-emption  filing  as  snfiScient  in 
itself  to  work  an  exception  under  the  grant. 

The  fact  that  the  transfer  from  the  company  is  by  quit  claim  deed  cannot  of  itself 
affect  the  right  of  purchase  under  said  section;  nor  will  the  speculative  value 
of  the  land  be  considered  in  determining  the  bona  fides  of  the  purchaser,  espe- 
cially where  such  point  is  raised  by  a  stranger  to  the  original  transaction. 

The  right  of  purchase  under  said  section  is  not  affected  by  a  settlement  claim  initiated 
after  the  passage  of  said  act. 

The  case  of  Balch  v.  Andrus,  22  L.  D.,  238,  cited  and  distinguished. 
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Secretary  Smith  to  the  Commissioner  of  the  Oencral  Land  Office^  August 
(W.  A,  L.)  ^7,  1890.  (F.  W.  0.) 

I  have  considered  the  motion,  filed  in  behalf  of  A.  R.  Osborn  et  aZ., 
for  review  of  departmental  decision  of  April  10, 1896  (22  L.  D.,  459), 
in  the  case  of  A.  R.  Osborn  et  at.  v.  John  H.  Knight,  involving  certain 
lands  in  Sec.  35,  T.  48  N.,  R.  4  W.,  and  Sec.  3,  T.  47  N.,  R.  4  W.,  Ashland 
land  district,  Wisconsin,  in  which  departmental  decision  of  March  3, 
1893,  not  reported,  was  disregarded  and  the  application  by  Knight  to 
purchase  under  the  provisions  of  section  5  of  the  Act  of  March  3, 1887 
(24  Stat.,  550)9  as  to  certain  lands,  was  reinstated. 

A  brief  recitation  from  the  decision  under  review  will  aid  the  consid- 
ation  of  the  motion : 

Thi8  land  is  within  the  limits  of  the  indemnity  withdrawal  made  under  the  n^nt 
of  Jane  3, 1856  (11  Stat.,  20),  to  aid  in  the  construction  of  the  Bayfield  branch  of  the 
road  now  known  as  the  Chicago,  St.  Paul,  Minneapolis  and  Omaha  railroad. 

By  the  act  of  May  5,  1864  (13  Stat.,  66),  the  grant  of  1856,  before  referred  to,  was 
increased  from  six  to  ten  sections  x>er  mile,  and  a  new  grant  was  also  made  of  ten 
sections  per  mile  to  aid  in  the  construe tiou  of  a  road  afterwards  known  as  the  Wis- 
consin Central  railroad.  Upon  the  location  of  the  last  mentioned  road  the  land  in 
question  was  included  within  the  primary  limits  of  said  grant  and  was  also  found  to 
be  within  the  four  miles  additional  grant  for  the  Omaha  road,  so  that  it  is  within 
the  common  ten  miles  limit  of  the  two  grants  under  the  act  of  1864. 

Under  the  rulings  of  this  Department,  made  prior  to  the  decision  of  the  supreme 
court  in  the  case  of  the  Wisconsin  Central  railroad  company  v.  Forsyth  (159  U.  S., 
46),  it  was  held  that  lands  within  the  indemnity  limits  under  the  act  of  1856  were 
excepted  from  the  grant  made  by  the  act  of  1864,  so  far  as  the  Central  company  is 
concerned.  This  was  the  ruling  which  prevailed  at  the  time  of  the  adjustment  of 
the  Omaha  grant,  and  the  land  in  question  was  held  to  have  been  excepted  from  the 
Central  grant,  because  of  said  reservation  for  indemnity  purposes  under  the  act 
of  1856. 

On  October  25,  1889,  Knight  filed  an  application  to  purchase  land  within  the  sec- 
tions first  described,  under  the  provisions  of  section  five  of  the  act  of  March  3,  1887 
(24  Stat.,  556),  alleging  that  he  had  purchased  the  land  from  the  Wisconsin  Central 
railroad  company  for  a  valuable  consideration.  Protests  were  filed  against  the 
acceptance  of  Knight's  proof,  by  A.  R.  Osborn  et  al.f  and  upon  the  record  made  in 
said  controversy  your  office  found  that  Knight  was  not  a  bona  fide  purshaser  for  the 
reason  that  it  was  shown  that  he  had  been  register  of  the  local  office  at  Bayfield, 
and  was,  therefore,  apprised  of  the  condition  existing  between  the  two  grants  and 
must  have  had  knowledge  of  the  fact  that  these  lands  had  been  reserved  for  the 
Omaha  grant  prior  to  the  date  of  the  passage  of  the  act  making  the  grant  for  the 
Central  company  and  the  location  thereunder,  which  decision  was  sustained  by  this 
Department  in  the  decision  of  March  3, 1893  (not  reported). 

A  review  of  this  decision  was  denied. March  3,  1894,  not  reported.  Following  the 
decision  of  the  supreme  court  in  the  case  of  the  Wisconsin  Central  railroad  v.  For- 
syth, Bupra,  in  which  it  was  held  that  the  reservation  for  indemnity  purposes  on 
account  of  the  Omaha  grant  did  not  prevent  the  attachment  of  rights  under  the 
Central  grant,  a  motiou  for  re-review  was  filed  on  behalf  of  John  H.  Knight,  which 
was  considered  in  departmental  decision  of  October  1, 1895  (not  reported). 

In  said  decision  it  was  held : 

''As  before  stated,  Knight's  application  to  purchase  was  denied,  and  the  supreme 
court  having  held  that  the  title  to  said  land  is  not  in  the  United  States,  a  review  of 
that  part  of  the  decision  can  avail  nothing. 
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*'Bat  in  view  of  the  fact^  that  the  recent  decisiou  of  the  court  reversed  the  previous 
dicision  of  this  Department  as  to  the  rights  of  the  Wisconsin  Central  R.  R.  Company 
within  the  conflict  before  referred  to,  nnd  of  the  further  fact  that  entries  have  been 
allowed  to  the  lands  under  the  previous  ruling,  I  have  to  direct  that  these  entry- 
men  be  called  upon  to  show  cause  why  their  entries  should  not  be  canceled,  to  the 
end  that  in  case  there  is  no  reason  shown  for  holding  the  lands  to  have  been 
excepted  from  the  Wisconsin  Central  grant,  otherwise  than  the  fact  that  they  were 
within  the  indenmity  withdrawal  under  the  act  of  1^6,  the  conflicts  may  be  cleared 
from  the  record.  The  previous  hoMing  of  the  Department  that  the  withdrawal 
under  the  act  of  1856  served  to  defeat  the  grant  under  the  act  of  1864,  for  the  Wis- 
consin Central  railroad  company,  in  view  of  the  decision  of  the  supreme  court  in 
the  case  before  referred  to,  must  be  recalle<l  and  vacated,  and  the  rights  of  the 
Wisconsin  Central  rallroa<l  company,  within  said  conflict,  must  be  a^udicated  in 
accordance  with  the  decision  of  the  supreme  court  before  referred  to." 

Acting  under  the  directions  given,  it  appears  that  those  who  had  been  permitted 
to  make  homestead  entries  of  the  lands  covered  by  the  former  application  by  Knight 
were  called  upon  to  show  cause  why  their  entries  should  not  be  canceled,  to  which, 
all  except  one,  it  appears,  responded. 

In  considering  the  showings  made  your  office  decision  of  Febrnary  12, 1896,  found 
that  the  lands  in  question  are  opposite  and  coterminous  to  the  constructed  part  of 
the  Wisconsin  Central  railroad,  but  that  certain  of  the  lands  were  excepted  from 
said  grant  by  reason  of  the  existence  of  pre-emption  fllings  at  the  date  of  the 
attachment  of  rights  under  said  grant.  As  to  the  land  not  so  included,  it  is  held 
that  the  same  passed  to  the  Central  grant,  but  as  to  those  tracts  covered  by  fllings, 
it  is  held  that  the  same  are  excepted  from  the  Central  grant.  In  the  matter  of  the 
latter  class  the  question  of  the  respective  rights  of  the  entryman  and  Knight,  under 
his  application  to  purchase  made  in  1889,  as  before  stated,  is  further  considered,  and 
it  is  held  that  in  the  light  of  the  recent  decision  of  the  supreme  conrt,  before 
referred  to,  the  knowledge  of  which  is  held  to  have  been  apprised  by  reason  of  his 
position  as  register,  cannot  be  held  to  aflect  the  bona  fides  of  his  purchase  from  the 
Wisconsin  Central  railroad  company,  and  said  application  to  purchase  is,  as  to  the 
said  lands,  re-instated  and  recommended  for  allowance,  and  the  conflicting  home- 
stead entries  held  for  cancellation. 

Ill  the  decision  under  review  this  recommendation  was  concan*ed  in, 
tbe  matter  of  the  respective  rights  of  Knight  under  his  application  to 
purchase,  and  tbe  condicting  homestead  entries  being  considered  under 
the  supervisory  power  of  this  Department,  tbe  land  being  still  within 
the  jurisdiction  of  this  Department,  and  the  previous  adjudication  made 
upon  Knight's  application  to  purchase,  being  based  upon  a  mistaken 
construction  of  the  law  affecting  the  disposition  of  the  laud.  This 
action  was  taken  in  order  to  give  full  effect  to  the  adjudication  made 
in  169  U.  S.,  46,  which  practically  reversed  the  action  of  the  Depart- 
ment on  the  issues  involved.  Were  the  circumstances  so  that  no  sub- 
stantial right  of  Knight  would  be  jeopardized,  I  should  have  hesitated 
at  this  late  day,  under  the  supervisory  i)owers  given  to  the  Secretary 
by  law,  to  interfere  with  a  ruling  made  so  long  ago  as  to  be  justly  con- 
sidered as  making  the  issues  raised  res  adjudicata,  but  I  was  induced 
to  open  and  reverse  the  ruling  made  against  the  defendant  Knight  in 
the  decision  of  March  3, 1893,  because  it  probably  affords  the  only 
method  of  doing  substantial  justice  in  this  particular  case. 

As  thus  presented  the  doctrine  of  res  adjudicata  can  have  no  appli- 
cation and  need  not  be  further  considered. 
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The  grounds  of  error  being  so  numerous,  I  liave  considered  them  col- 
lectively; first  considering  those  ati'ectiiig  the  question  of  bona  fides  in 
Knight's  purchase  from  the  (company,  and,  second,  those  presenting 
adverse  rights  under  the  homestead  entries  allowed  after  the  rejection 
of  Knight's  application  to  ])urchase. 

As  before  sliown.  Knight  claimed  through  the  Wisconsin  Central 
railroad  comi)any,  and  after  this  land  was  held  to  have  ])eeii  excepted 
from  the  Central  grant  he  made  due  proof  under  the  a(it  of  March  3, 
1887. 

If  the  land  passed  under  the  grant  to  that  company,  or  was  subject 
to  Knight's  application  to  purchase,  this  Department  was  thereafter 
without  jurisdiction  to  make  other  disposition  of  it,  and  as  it  was 
required  by  the  act  of  March  3,  1887  (supra)^  that  all  railroad  grants 
be  adjusted  in  accordance  with  the  decision  of  the  supreme  court,  it 
became  necessary,  uiK)n  the  rendition  of  the  decision  in  the  Forsyth 
case,  to  respect  the  Central  grant  where  it  had  formerly  been  held  to 
be  defeated  by  the  indemnity  reservation  for  the  Omaha  company. 

Knight  had  been  charged  with  knowledge  of  a  fact,  supposed  t-o  be 
a  controlling  one  in  the  disposition  of  the  laud  covered  by  his  appli- 
cation, but  which,  under  the  recent  decision  of  the  court,  was  not  a 
material  one,  and  could  therefore  in  no  wise  affect  the  bona  fides  of  his 
purchase. 

He  had  been  register  at  the  Bayfield  office  from  1871  tg  1883,  this 
land  atthat  time  being  within  the  Bayfield  district,  and  he  was  held 
to  be  charged  with  knowledge  of  the  fact  that  these  lands  had  been 
reserved  on  account  of  the  Omaha  grant  at  the  date  of  the  passage  of 
the  act  making  the  Central  grant  and  also  at  the  date  of  the  attach- 
ment of  rights  thereunder.  This  withdrawal  the  court  holds  did  not 
defeat  the  Central  grant. 

In  the  recent  adjustment  of  the  Central  grant,  as  to  the  land  covered 
by  Knight's  application  to  purchase,  it  was  held  that  the  land  passed 
to  the  Central  grant,  except  as  to  certain  tracts  covered  by  pre  emption 
filings,  which  tracts  were  held  to  be  excepted  from  the  Central  grant, 
to  which  extent  Knight's  application  to  purchase  was  reinstated. 

It  is  urged  in  the  motion  that  Knight  is  presumed  also  to  have  had 
knowledge  of  these  filings,  and  must  have  known  that  they  served  to 
defeat  the  grant. 

A  review  of  the  decisions  of  the  Department  upon  the  question  as  to 
the  effect  to  be  given  to  pre-emption  claims,  not  perfected,  as  against  a 
railroad  grant,  will  not  support  the  claim. 

As  late  as  1879  pre-emption  claims  were  held  not  to  be  sufficient  to 
defeat  the  attachment  of  rights  under  a  railroad  grant  unless  the  pre- 
emptor  completed  his  claim  into  cash  entry,  the  circular  of  ^November  7, 
1879,  relating  to  the  adjustment  of  railroad  land  grants,  providing  that: 

A  pre-emption  olaiui  which  may  have  existed  to  a  tract  of  land  at  the  time  of  the 
attachment  of  a  railroad  grant,  if  subsequently  abandoned  and  not  consnmmated| 
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even  thoagh  iu  all  respects  legal  and  honajide,  will  not  operate  to  defeat  the  grant, 
it  being  held  that  npon  the  failure  of  such  claim  the  land  covered  thereby  inures  to 
the  grant  as  of  the  date  when  such  grant  became  effective. 

Under  this  ruling,  therefore,  no  hearings  ran  be  ordered  for  the  purpose  of  ascer- 
taining the  facts  respecting  the  settlement,  occupation,  improvement  of  the  land, 
etc.y  by  such  pre-emption  claimant,  for  even  if  such  facts  were  established,  still, 
ojider  the  decision,  the  land  inures  to  the  grant. 

It  is  true  that  in  tbe  case  of  the  St.  Paul  and  Pacific  R.  R.  Co.  v. 
Larson  (3  L.  D.,  305),  decided  Octobei*  30,  1884,  it  was  held  tliat  a  pre- 
emption filing  capable  of  being  perfected,  defeated  an  indemnity  with- 
drawal, but  to  determine  whether  the  filing  was  capable  of  perfection 
made  it  necessary  to  show  that  the  pre-emptor  had  complied  with  law* 

It  was  not  until  the  decision  in  the  case  of  Malone  v.  Union  Pacific 
B.  R.  Co.  (7  L.  D.,  13),  decided  July  9, 1888,  that  it  was  held  that  a  filing 
of  record,  prima  facie  valid,  at  the  date  of  attachment  of  rights  under 
a  railroad  grant,  served  to  except  the  land  covered  tliereby  from  the 
operation  of  such  grant. 

It  is  further  urged  that  the  deed  from  the  Central  company  was  a 
quit-claim  deed  and  was  for  an  inadequate  consideration,  viz,  $9,600, 
while  it  is  claimed  the  lands  are  worth  $90,000,  and  that  these  facts  tend 
to  show  that  the  transaction  was  not  bona  fide. 

The  fact  that  the  transfer  from  the  company  was  by  quit-claim  can- 
not of  itself  affect  the  right  of  purchase  under  the  act  of  1887  (Steb- 
bins  V,  Crt)ke,  14  L.  D.,  498),  nor  can  the  speculative  value  of  the 
land  be  considered  in  determining  the  bona  fides  of  the  purchaser,  espe- 
cially where  the  attack  is  made  by  a  person  a  stranger  to  the  original 
transaction. 

So  far,  therefore,  as  the  motion  questions  the  recognition  of  Knight's 
bona  fides  in  the  matter  of  his  purchase  from  the  company  the  excep- 
tion to  the  decision  is  overruled. 

It  is  further  urged  that  the  en  try  men  were  not  accorded  opportunity 
to  show  cause  why  their  entries  should  not  be  canceled  for  the  reason 
that,  after  the  issue  of  the  rule  to  show  cause,  the  same  was  withdrawn 
and  their  entries  held  for  cancellation ;  that  it  was  error  to  hold  that 
their  entries  were  instituted  subsequently  to  Knight's  application  to 
purchase,  when  the  fact  is  that  their  settlements  ante-dated  Knight's 
application  to  purchase,  and  that  since  the  decision  in  the  case  of  Balch 
V.  Andrus  (22  L.  I).,  238),  wherein  it  was  held  that  the  fact  that  pur- 
chase was  made  from  the  company  subsequently  to  the  piissage  of  the 
act  of  March  3,  1887,  did  not  affect  the  right  of  purchase  from  the 
United  States  under  the  provisions  of  section  5  of  that  act,  the  rights 
of  settlers  under  the  second  proviso  of  said  section  should  also  be  con- 
strued to  include  settlements  made  after  the  passage  of  said  act. 

As  to  the  opportunity  afforded  the  homestead  entrymen  to  show  cause 
why  their  entries  should  not  be  canceled,  the  Commissioner  in  his  letter 
of  February  12, 1806,  reports  that: 

The  local  officers  were  instrncted  to  notify  all  of  said  parties  except  John  R.  Prince 
that  they  will  he  allowed  60  days  in  which  to  show  cause  why  their  entries  should 
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not  be  canceled  in  so  far  as  they  embraced  any  portion  of  the  tract  held  not  to  have 
been  excepted  from  the  operation  of  the  grant  to  Maid  company,  but  upon  failure  to 
make  such  showing  their  entries  will  bu  canceled  to  the  extent  of  the  conflict  with 
Maid  grant.  Lamal,  Snyder,  Beaser  and  R.  B.  Prince  have^responded  by  motions  for 
review  of  said  decision,  showing  oaase  why  their  entries  should  not  be  canceled  and 
have  also  made  answer  to  Knight's  motion  for  review  asking  that  his  application  to 
purchase  under  the  act  of  March  3, 1887,  be  considered  and  allowed. 

Judd  has  failed  to  respond  and  show  cause  why  his  entry  shonld  not  be  canceled, 
and  has  also  been  served  with  a  copy  of  Knight's  motion  for  review  asking  that  his 
application  to  purchase  the  land  embraced  in  his  homestead  entry  which  was  held  to 
have  been  excepted  from  the  grant,  be  considered  and  allowed ;  therefore,  I  see  no 
reason  why  the  right  of  said  parties  to  this  litigation  may  not  be  considered  and 
passed  upon  from  the  record  now  before  me. 

From  the  proceedings  heretofore  had  in  this  case  it  would  appear 
that  fall  opportanity  has  beeu  afforded  the  conflictiug  homesteaders  to 
present  their  case. 

Under  the  repeated  ralings  of  the  Department,  a  settlement  claim 
initiated  after  the  passage  of  the  act  of  March  3, 1887,  cannot  affect 
the  right  of  the  purchaser  from  the  company  to  make  purchase  from 
the  United  States  under  the  provisions  contained  in  the  body  of  section 
five  of  said  act  (Chicago,  St.  Paul,  Minneapolis  and  Omaha  By.  Co., 
11  L.  D.,  607;  Union  Pacific  B.  B.  Co.  et  al.  v.  McKinley,  14  L.  D.,  237; 
and  Swineford  et  al.  v.  Piper,  19  L,  D.,  9). 

I  can  see  no  reason  for  changing  this  holding,  nor  does  the  decision 
of  this  Department  in  the  case  of  Balch  v.  Andms  [supra)  make  a  change 
necessary. 

The  fifth  section  of  the  act  of  March  3, 1887,  was  remedial  in  its 
nature,  and  should  be  liberally  construed  to  embrace  the  remedy,  viz: 
the  protection  of  those  who  had  in  good  faith  brought  lauds  supposed 
to  have  passed  under  a  railroad  land  grant  which  had,  for  any  reason, 
been  excepted  therefrom. 

In  the  case  of  Balch  v,  Andrus  [supra)  it  was  held: 

That  it  can  make  no  difference  whether  the  purchase  from  the  company  was  made 
before  or  after  the  passage  of  the  act  of  March  3, 1887,  if  made  in  good  faith,  believing 
the  title  to  be  good  and  before  the  land  purchased  was  held  to  be  excepted  from  the 
grant. 

The  second  proviso  to  said  section  in  favor  of  settlers  was  a  limitation 
upon  the  right  of  purchase  and  should  be  strictly  construed.  To  hold 
that  it  embraced  settlements  made  after  the  passage  of  the  act  of 
March  3, 1887,  would  be  to  ofter  an  inducement  to  "jumpers"  to  settle 
ui>on  lands  held  under  a  title  believed  to  be  good,  a  purpose  it  cannot 
be  believed  was  intended  by  the  legislators.  Were  it  otherwise,  how- 
ever, it.  would  not  benefit  the  entries  here  involved. 

The  motion  urges  that  while  these  entries  were  made  subsequently 
to  Kuight's  application  to  purchase,  yet  they  are  protected  because 
their  settlements  ante-dated  his  application  to  purchase. 

This  is  not  borne  out  by  the  record.  Knight  first  applied  to  purchase 
in  October,  1880,  and  in  the  notice  advertised  that  proof  would  be 
offered  in  support  thereof  in  January,  1890. 
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At  the  hearing  held  each  of  the  eutrymen  alleged  settlement  in  the 
early  part  of  January,  1890.  subsequent  to  the  application  by  Knight 
but  prior  to  the  date^et  for  his  offer  of  proof. 

It  but  remains  to  consider  the  17tk exception  which  raises  a  question 
of  fact,  and  is  as  follows : 

It  was  error  to  find  that  the  lands  in  question  are  beyond  and  outside  of  the  termi- 
nus of  the  constmcted  portion  of  the  Wisconsin  Central  Railroad  and  are  imj4 
cotenuinons  with  the  constructed  portion  of  said  railroad;  and  it  was  error  not  to 
conclude  therefrom  that  the  application  made  by  Knight  to  purchase  these  lands 
must  be  denied  and  rejected  on  .that  ground. 

In  the  decision  under  review  it  is  stated  that: 

In  considering  the  showing  made  your  office  decision  of  Febniary  12,  1896,  found 
that  the  lands  in  question  are  opposite  and  coterminous  to  the  constructed  part  of 
the  Wisconsin  Central  railroad. 

After  thus  fhlly  considering  the  grounds  upon  which  the  motion  is 
based  and  failing  to  see  any  good  reason  to  change  the  conclusion 
arrived  nt  in  the  decision  under  review,  the  motion  is  denied  and  here- 
with returned  for  the  files  of  your  office. 


MINERAL.  LAXDS-MIXrNG  CLJVrM-DISCOVEUY-PETKOLEUM. 

Union  Oil  Company. 

In  the  case  of  a  mineral  entry  by  an  association  there  must  be  a  discovery  shown  on 

each  twenty  acres  of  the  land  so  entered. 
Laud  containing  potrolenm  does  not  fall  within  the  contemplation  of  the  mineral 

laws,  and  can  not  be  located  and  entered  as  a  placer  mine. 

Secretary  Smith  to  the  Commisstoner  of  the  General  Land  Office^  August 

27,  1896.  (P.  J.  0.) 

The  record  before  me  shows  that  the  Union  Oil  Company  of  Cali- 
fornia, made  mineral  entry  No.  140  of  the  Central  Oil  Mine,  lot  No.  43, 
Los  Angeles,  California,  land  district,  consisting  of  78.82  acres,  January 
16, 1894. 

When  the  matter  was  reached  in  your  office  it  was,  by  letter  of  May 
19,  1894,  determined,  among  other  things,  that  the  land  had  been 
selected  by  the  Southern  Pacific  Railroad  Company,  per  list  No.  25, 
and  thjit  the  company  should  be  given  sixty  days  within  which  to  show 
cause  why  its  selection  should  not  be  canceled  as  to  the  conflict;  also 
that  the  applicant  was 

required  to  show  a  discovery  of  a  valuable  deposit  of  mineral  for  each  twenty  acre 
tract  or  fractional  part  thereof  contained  in  said  Central  Oil  Placer,  the  evidence 
of  such  discovery  to  consist  of  the  affidavit  of  two  or  more  persons. 

The  oil  company  has  appealed  from  your  office  decision,  on  the  ruling 
above  quoted,  and  in  a  number  of  specifications  sets  forth  its  objections 
thereto.    The  principal  objection  is  <^that  neither  the  statute  nor  the 
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rulings  and  regulations  in  force  at  the  time  tbe  location  was  made"  and     ^ 
the  entry  allowed  required  a  discovery  of  mineral  on  each  twenty  acre 
tract  of  a  placer  mining  claim,  where,  as  in  this  case,  five  persons  locate 
a  placer  claim  of  one  hundred  acres. 

It  is  strenuously  insisted  by  counsel  that  the  judgment  of  the  Depart- 
ment in  the  case  of  Farrell  et  al,  v.  Hoge  et  uL,  (18  L.  D.,  81),  wherein  , 
it  is  held  that  there  must  be  a  discovery  on  each  twenty  acres  in  a 
placer  of  one  hundred  and  sixty  acres  located  by  an  association,  "is  a 
startling  departure  from  the  established  rulings  and  precedents  which 
have  governed  the  land  department  in  the  adjudications  of  mining 
claims."  It  is  asserted  by  counsel  that  the  "decisions  of  the  supreme 
court  and  that  of  the  Department  upon  this  identical  question  cannot 
be  reconciled,"  and  in  support  of  this  proposition  counsel  cite  Smelting 
Company  v.  Kemp,  104  U.  S.,  G36;  Jackson  r.  Koby,  KM)  Id.,  440;  and 
Chambers  v,  llarrington,  111  Id.,  350;  also  The  Good  Return  Company, 
4  L.  D.,  1321. 

An  examination  of  these  authorities  shows  that  counsel  have  fallen 
into  the  error  of  confounding  the  word  "discovery"  with  "expendi- 
tures" or  "improvements,"  or  "developments,"  and  use  the  three  latter 
as  synonymous  with  the  first.  There  is  a  broad  and  distinctive  diflfer- 
ence,  as  api)lied  to  the  mining  laws,  between  the  word  discovery  and 
the  other  terms  named. 

Discovery  is  the  initial  act  upon  which  all  mining  rights  are  based. 
The  right  of  ai)pr(»priation  and  possession  rests  wholly  upon  a  discovery 
of  minerals  (Waterloo  Mining  Company  v.  Doe,  56  Fed.  Bep.,  686) 
Discovery  is  the  source  of  title.  There  is  no  variation  in  the  author- 
ities so  far  as  my  research  has  extended  upon  this  point,  and  it  would 
seem  to  be  a  work  of  supererogation  to  again  cite  adjudicated  cases  in 
support  thereof. 

The  terms  development,  improvements  and  expenditures,  as  used  in 
the  statute,  refer  only  to  work  required  to  be  done  after  the  discovery 
and  location.  For  instance,  in  section  2323,  in  relation  to  tunnel  rights, 
the  language  is,  "where  a  tunnel  is  run  for  the  development  of  a  vein 
or  lode."    This  x>articu1ar  language  certainly  pre-supposes  a  discovery. 

Again,  in  section  2324,  in  regard  to  annual  work,  the  requirement  is 
that  on  each  claim  located  after  May  10,  1872,  "  not  less  than  $100 
worth  of  labor  shall  be  performed  or  improvements  made,"  and  on  those 
located  prior  to  that  date,  "  $10  worth  of  labor  shall  be  performed  or 
improvements  made"  for  each  100  feet  of  the  vein,  and  the  section  pro- 
vides how  each  co-owner  may  be  required  to  pay  his  proportion  of  the 
"expenditures"  thus  demanded.  This  requirement  is  for  each  claim 
located,  and  as  before  said,  there  can  be  no  location  until  there  has 
been  a  discovery. 

Section  2325  requires  a  certificate  of  the  surveyor-general  before  pat^ 
ent  can  issue,  that  "  $500  worth  of  labor  has  been  expended  or  improve- 
ments made"  on  the  claim. 
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It  seems  too  plain  to  need  argument  to  convince  one  that  these  latter 
provisions  have  no  reference  to  the  discovery.  It  is  matter  of  common 
knowledge,  I  take  it,  that  discoveries  of  veins  are  frequently  made  on 
the  surface  of  the  ground  without  any  expenditure  of  labor  or  money 
in  so  doing,  except  that  spent  by  the  prospector  in  his  general  search 
for  the  treasures  of  nature.  On  the  other  hand,  fortunes  are  expended 
in  explorations  for  veins  of  mineral  bearing  rock.  Congress  did  not 
fix  any  amount  to  be  expended,  either  of  money  value  or  labor,  in  the 
discovery  of  mineral.  Most  of  the  mining  States  and  Territories  have 
statutes  defining  what  shall  be  done.  For  instance,  in  Colorado,  it  is 
necessary  before  filing  the  location  certificate  to  sink  <'  a  discovery  shaft 
upon  the  lode  to  the  depth  of  at  least  ten  feet  from  the  lowest  rim  of 
such  shaft  at  the  surface,  or  deeper,  if  necessary,  to  show  a  well  defined 
crevice"  (General  Statutes  of  Colorado,  Section  2401). 

The  autho!  ities  relied  upon  by  counsel  have  no  reference  whatever 
to  discovery,  as  such.  In  the  case  of  Smelting  Company  v,  Kemp,  in 
so  far  as  the  question  of  expenditure  before  patent  and  improvements 
is  concerned,  refers  wbolly  to  work  done  for  the  development  of  a  num- 
ber of  placer  claims,  and  the  amount  that  was  necessary  to  be  done  in 
order  to  secure  a  patent,  where  all  the  locations  had  been  transferred 
to  one  person,  and  he  has  applied  for  the  consolidated  locations.  The 
court  below  had  held  that  tliere  should  be  separate  applications  for 
patent  for  each  twenty  acre  location,  thereby  necessarily  requiring  $500 
worth  of  labor  or  improvements  on  each  location.  The  supreme  court 
reversed  this  ruling,  and  in  so  doing  used  the  language  quoted  by 
counsel  as  applicable  to  a  discovery,  to  wit: 

It  would  be  absurd  to  require  »  shaft  to  be  sank  on  each  location  in  a  consolidated 
claim,  where  one  shaft  woald  suffice  for  all  locations ;  and  yet  that  is  seriously  argued 
by  counsel,  and  must  be  maintained  to  uphold  the  judgment  below. 

Preceding  this  language  of  the  court  is  given  quite  fully  the  reasons 
why  "it  would  be  absurd  to  require"  such  work.  The  question  of  dis- 
covery was  not  suggested. 

Chambers  r.  Harrington  was  wholly  on  the  question  of  annual 
expenditures  for  labor  on  claims  held  in  common  as  ])rovided  for  by 
section  2324,  Revise<l  Statutes,  and  the  court  held  (syllabus) — 

Where  several  adjoining  claims  to  mineral  lands  are  held  in  common  work  for  the 
benefit  of  aU  done  upon  any  one  of  them  in  a  given  year  to  an  amount  equal  to  that 
required  to  be  done  upon  all  in  that  year  meets  the  requirements  of  section  2324, 
Revised  Statutes. 

This  was  the  issue  in  Jackson  v.  Eoby,  wherein  the  court  announced 
the  general  doctrine  that  was  followed  in  the  Chambers-Harrington 
case. 

In  Good  Return  Mining  Company,  the  question,  so  far  as  applicable 
to  the  case  at  bar,  was  similar  to  those  quoted  above,  and  those  cases 
are  referred  to  and  followed. 

The  case  of  McDonald  et  al.  v.  Montana  Wood  Company  (35  Fed.  Rep., 
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668)^  cited  by  ooansel^  was  referred  to  in  the  decision  of  the  Department, 
on  review,  in  Ferrell  et  aL  v.  Hoge  et  aL^  and  the  Department  declined 
to  be  controlled  by  that  decision. 

The  Department  is  not  aware  that  any  different  rule  has  ever  pre-     » 
vailed  than  that  annoanced  in  Ferrell  r.  iloge. 

Counsel  do  not  cite  any  authority  in  support  of  the  assertion  and 
research  in  this  office  fails  to  disclose  any  such.  It  seems  to  me  that 
the  official  announcement  by  the  Department  that  there  must  be  a  dis- 
covery of  mineral  upon  any  mining  claim  before  the  location  thereof  is 
nothing  more  or  less  than  reiterating  the  plain  and  unmistakable  intent 
of  the  statute. 

The  mining  laws  were  originally  intended,  in  my  judgment,  for  the 
purpose  of  allowing  the  discoverers  of  valuable  mineral  to  secure  the 
right  of  possession  and  the  nation's  title  thereto,  and  it  makes  no  dif- 
ference whether  twenty  acres  is  located  by  one  person,  forty  acres  by 
two  persons,  and  so  on,  up  to  one  hundred  and  sixty  acres  by  eight 
persons;  there  must  be  a  discovery  of  nuneral  in  each  and  every  instance 
on  every  twenty  acres,  the  amount  of  acreage  which  each  locator  would  f 
be  entitled  to.  The  labor  and  improvements  for  development,  after  the 
discovery,  may  be  done  in  common.  The  object  of  the  statute  in  allow- 
ing an  association  of  persons  to  take  more  than  the  individual  was  not, 
in  my  judgment,  to  avoid  discovery  or  annual  work,  but  solely  for  the 
purpose  of  permitting  them  thus  to  consolidate  and  join  in  one  system 
of  development  for  the  convenient  working  of  the  land. 

The  language  used  by  the  court  in  Smelting  Company  v.  Kemp,  in 
meeting  the  objection  of  counsel  to  the  consolidation  of  several  placer 
locations  in  one  application,  on  the  ground  that  it  would  create  a 
monopoly,  is  peculiarly  applicable  to  this  discussion.    It  said — 

Every  one  at  all  familiar  with  the  mineral  regions,  knows  that  the  great  migority 
of  claims,  whether  on  lodes  or  on  placers,  can  be  worked  advantageously  only  by  a 
combination  among  miners,  or  by  a  consolidation  of  their  claims  through  incorpo- 
rated companies.  Water  is  essential  for  the  working  of  mines,  and  in  many  instances 
can  be  obtained  only  from  great  distances,  by  means  of  canals,  flumes,  and  aque- 
ducts, requiring  for  the  construction  enormous  expenditures  of  money,  entirely 
beyond  the  means  of  a  single  individual.  Offcen,  too,  for  the  development  of  claims, 
streams  must  be  turned  from  tbeir  beds,  dams  built,  shaft?  sunk  at  great  depth,  and 
flumes  constructed  to  carry  away  the  debris  of  the  mine.  Indeed,  successful  mining, 
whether  on  lode  claims,  or  placer  claims,  can  seldom  be  prosecuted  without  an 
amount  of  capital  beyond  the  means  of  the  individual  miner. 

If  lands  containing  petroleum  can  be  taken  at  all  under  the  mineral 
laws,  the  law  in  all  its  features  must  be  complied  with.  It  was  con- 
templated by  Congress  that  lands  valuable  for  mineral  only  should  be 
taken  as  such,  and  in  order  to  determine  whether  they  fall  within  this 
classification,  a  discovery  must  be  made. 

The  railroad  company  has  filed  a  paper  in  the  nature  of  an  exception 
to  your  office  ruling  against  it,  claiming  that  its  selection  should  not 
be  canceled  for  conflict  with  the  mineral  entry,  '^for  the  reason  that 
1814— VOL  23 15 
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petroleum  is  not  mineral  within  the  mineral  exception  to  the  Soathem 
Piacific  Railroad  Gompany's  grant." 

It  would  have  been  better  form,  x>orhaps,  for  the  company  to  have 
appealed  from  your  office  decision,  but  inasmuch  as  the  applicant  here 
treats  the  question  as  if  raised  by  appeal,  and  inasmuch  as  it  is  a  ques- 
tion of  some  importance,  that  it  be  determined,  I  have  concluded  to 
consider  it  on  the  company's  objection. 

The  railroad  company  cites  and  relies  on  the  case  of  Dunham  and 
Shortt  V.  Earkpatrick,  101  Penn.  St.,  36.  That  was  an  action  of  quare 
elausum  fregit  by  Kirkpatrick  for  entering  and  boring  for  petroleum, 
and  for  cutting  timber.  It  appears  that  Kirkpatrick  was  the  owner  of 
a  tract  of  land  which  he  had  purchased  from  Wood  et  aLy  by  article  of 
agreement  by  which  he  took  and  retained  possession.  Afterward  the 
legal  title  was  conveyed  to  him,  but  with  the  reservation :  << Excepting 
and  reserving  all  the  timber  suitable  for  sawing;  also  all  minerals," 
etc.  Dunham  et  aLj  under  a  lease  from  the  grantors  of  Kirkpatrick, 
for  oil  purposes,  had  entered  upon  the  land,  drilled  a  well  and  were 
taking  oil  therefrom.  The  question  presented  was  whether  the  reserva- 
tion of  <<all  minerals"  would  include  petroleum. 

The  defendants  (plaintiffs  here)  who  claim  under  a  lease  from  the  vendors,  in  the 
agreement  ahove  state<l,  contend  that  it  is  their  right,  nnder  the  reservation,  to  enter 
npon,  and  take  from,  the  premisen  in  said  agreement  described,  all  the  petrolenm,  or 
mineral  oil,  that  may  be  fonnd  therein.  This  contention  can  he  sustained  only  under 
the  hypothesis  that  the  word  ''minerals"  in  the  reservation  includes  jietroleuni. 
The  court  below  refused  to  sustain  the  iuterpretution  put  upon  the  agreement  by  the 
defendants,  and  entered  judgment  on  the  case  stated,  for  the  plaintiff.  In  this  we 
think  it  was  right.  The  whole  argument  used  for  the  purpose  of  convincing  ns  that 
this  decision  is  not  correct  is  based  on  the  allegation  that  petroleum  is  a  mineral. 
It  is  true  that  petroleum  is  a  mineral ;  no  discussion  is  needed  to  prove  this  fact. 
But  salt  and  other  waters,  impregnated  and  combiued  with  mineral  substances,  are 
minerals ;  so  are  rocks,  clays,  and  sand :  anything  dug  from  mines  or  quarries :  in 
fine,  all  inorganic  substances  are  classed  under  the  general  name  of  minerals :  Bou. 
L.  Die. :  Wor.  Die. :  Dana's  Geology :  CJrey's-  Botany.  But  if  the  reservation  em- 
braces all  these  things,  it  is  as  extensive  as  the  grant,  and  therefore  void.  If,  then, 
anything  at  nil  in  retained  for  the  vendor,  we  must,  by  some  means,  limit  the  mean- 
ing of  the  word  '^minerals.''  But  the  rule  by  which  this  may  be  done  is  well  stated 
by  Chief  Justice  Gibson  in  the  case  of  the  Schuylkill  Navigation  Co.  r.  Moore,  2  Wh., 
477,  as  follows:  ''The  best  construction  is  that  which  is  made  by  viewing  the  sub- 
ject of  the  contract  as  the  mass  of  mankind  would  view  itf  for,''  continues  the 
learned  Chief  Justice,  '4t  may  be  safely  assumed  that  such  was  the  aspect  in  which 
the  parties  themselves  viewed  it."  .  .  .  Certainly,  in  popular  estimation,  petro- 
leum is  not  regarded  as  a  mineral  substance  any  more  than  animal  or  vegetable  oil, 
and  it  can,  indeed,  only  be  so  classitie<l  in  the  most  general  or  scieutlQc  sense.  How, 
then,  did  the  parties  to  the  eou tract  under  consideration,  think  and  write f.  As  sci- 
entists; or  as  business  men,  using  the  language  and  governed  by  the  ideas  of  every- 
day lifef. 

As  we  have  before  observed,  if  this  reservation  is  to  have  a  strictly  scientific  con- 
struction it  is  as  extensive  as  the  grant,  hence,  works  its  own  destruction :  On  the 
other  bund,  if  we  adopt  the  popular  understanding  we  cannot  regard  petroleum  as 
a  mineral.  Moreover,  we  may  be  very  sure  that  when  Wood  and  Co.  made  their  con- 
tract with  Kirkpatrick,  they  did  not  intend  to  reserve  the  mineral  oil  that  might 
afterward  be  found  in  the  land,  otherwise  that  intention  would  have  been  expressed 
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in  no  doubtful  tenns.  They  were,  donbtless,  at  that  time  nnaware  of  the  character 
of  the  property  as  oil  territory.  But  if  they  did  entertain  such  an  idea,  and  expected 
to  reserve  oil  under  the  general  term  ''mineral/'  they  were  mistaken,  and  should 
have  known  that  they  were  using  that  word  in  a  manner  not  sanctioned  by  the  com- 
mon understanding  of  mankind,  hence,  in  a  manner  that  could  not  be  approved  by 
the  courts  of  justice. 

It  is  asserted  by  counsel  for  applicants  that  the  same  court  in  a  later 
case  *'  squarely  overrules  the  former  decision  upon  the  identical  ques- 
tion at  issue  here."  The  case  referred  to  is  that  of  Gill  r.  Webster  (110 
Penn.  St.,  313).  I  cannot  a^^ree  with  counsel's  contention.  The  cases 
are  not  identical  in  any  sense,  as  I  read  them.  The  later  case  was  one 
of  trover  and  conversion  for  machinery  removed  from  leasehold  prem- 
ises by  the  lessee.  An  act  of  the  legislature  of  that  State,  in  1855, 
provided  for  the  mortgaging  of  a  leasehold  of  ^<any  colliery,  mining 
lands,"  etc.,  and  the  court  held  ^<  that  the  act  applied  to  and  authorized 
a  mortgage  of  a  leasehold  in  oil  land,  although  the  act  was  passed  before 
X>etroleum  was  discovered."  In  discussing  the  question  the  court  says, 
as  in  the  Dunham  case,  that  petroleum  is  a  mineral  product;  also  that 
^Hands  from  which  it  is  obtained  may  with  propriety  be  called  mining 
lands."  But  this  is  solely  for  the  purpose  of  making  available  the 
mortgage  act,  and  has  no  reference  to  a  grant  such  as  contained  in 
the  former  case,  or  as  in  the  act  of  Congress  making  the  grant  to  the 
railroad  company. 

If  the  decision  in  the  Dunham  case  is  to  be  accepted  as  an  authority, 
then  lands  containing  i)etroleum  are  not  excluded  from  the  grant  which 
reserves  therefrom  all  "  mineral  lands." 

In  my  opinion,  Congress  did  not  have  in  contemplation  at  the  time 
of  the  passage  of  the  act  the  reservation  of  lands  containing  x>etroleum 
under  the  designation  of  mineral  lands.  In  my  view  of  the  statute,  it 
was  only  contemplated  that  lands  containing  the  more  precious  metals 
enumerated  in  section  2320,  Revised  Statutes,  gold,  silver,  cinnabar, 
etc.,  that  should  be  excluded.  In  the  case  of  Tucker  et  aL  v.  Florida 
Railway  and  Navigation  Co.  (19  L.  D.,  414),  the  question  was  as  to 
whether  land  containing  phosphates  were  excluded  from  the  selection 
by  the  railroad  company  under  the  act  of  June  22, 1874  (18  Stat.,  194), 
which  gave  it  the  right  to  select  <^  l&om  any  public  lands  not  mineral," 
etc.  It  was  said  in  reference  to  previous  railroad  grants  which  contain 
the  exception  of  mineral  lands — 

It  wonld  seem,  therefore,  that  the  word  mineral  is  given  a  limited  constrnction, 
and  when  this  fact  is  taken  into  consideration  with  what  has  heen  hefore  stated  on 
the  snhject  of  mineral  legislation,  it  woald  seem  that  the  purpose  of  the  word^min- 
eral,  as  used  in  the  act  of  Jane  22, 1874,  supra,  was  to  except  from  selection,  on 
account  of  said  act,  those  lands  containing  valaahle  metals,  such  as  gold,  silver, 
cinnabar  aud  copper.  The  word  was  not  used  in  its  broader  sense,  for  the  greater 
part  of  the  earth  contains  mineral  in  some  form,  the  value  of  which  often  depends 
on  its  location,  or  the  date  or  advancement  of  science  which  makes  known  its  uses. 

I  am  olearly  of  the  opinion  that  the  word  mineral,  as  employed  in  the  act  of  June 
22, 1S74,  $upra,  cannot  be  construed  to  include  lands  containing  deposits  of  nhos- 
phate. 


•< 
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But  it  seems  to  me  that  the  more  serioas  question  presented  by  this 
discassion  is  whether  lands  containing  i)etroIeum  can  be  taken  under 
the  placer  mining  law.  It  would  appear  that  if  the  lands  are  not  to  be 
excluded  from  the  grant  btfcause  they  do  not  come  within  the  classifi- 
cation of  mineral  lands  as  used  in  the  granting  statutes,  as  a  coroUary, 
they  should  be  excluded  from  location  and  entry  under  the  mining 
laws.  If  this  question  were  an  original  proposition,  I  should  have  no 
hesitancy  in  determining  that  this  class  of  lands  should  not  be  so  taken. 
s^  But  the  subject  has  been,  indirectly,  at  least,  before  the  Department 
several  times,  and  while  it  has  never  been  definitely  decided,  so  far  as 
I  can  ascertain,  yet  there  seems  to  have  grown  up  the  idea  that  the 
rule  prevails.  An  examination  of  the  cases,  however,  will  demonstrate 
the  fact,  I  think,  that  there  is  no  precedent  for  such  belief. 

The  first  mention  of  petroleum  in  connection  with  the  mineral  laws 

/    that  I  am  able  to  find  is  in  the  case  of  Maxwell  v,  Brierly  (9  G.  L.  O.,  50), 

decided  April  IG,  1883,  where  the  laud  sought  to  be  taken  was  valuable 

for  limestone.    In  discussing  this  question,  after  referring  to  W.  H. 

Hooper  (1  L.  I).,  560),  Mr.  Secretary  Teller  said  that 

limeRtone  bo  found  subjected  the  tract  to  the  operation  of  the  mining  laws,  a$  ha9 
been  hehl  under  other  ruliugN  with  respect  to  asphaltum  ....  petroleum,  slate  and 
other  substances,  under  like  conditions. 

The  emphasis  is  mine,  and  this  language  would  seem  to  imply  that 
petroleum  hud  been  the  subject  of  consideration  previous  to  that  case. 

The  next  case  is  that  of  Downey  v.  Rogers  (2  L.  D.,  707),  decided 
December  8, 1883,  which  was  an  application  by  Rogers  to  enter  four  oil 
claims  of  one  hundred  and  sixty  acres  each,  against  which  Downey 
filed  an  adverse,  alleging  prior  ownership  and  i)ossession ;  that  Rogers' 
publication  was  defective  and  that  there  was  an  error  in  one  of  the 
courses  of  survey.  Mr.  Teller,  in  deciding  the  matter,  after  referring 
to  his  former  letter  of  January  30,  1883  (1  L.  D.,  56),  wherein  was 
allowed  entries  of  land  containing  borax,  etc.,  in  certain  named  States 
and  Territories,  adds:  <^  Whether  or  not  the  same  rnling  should  apply 
to  oil  lands,  is  an  undetermined  question,"  and  a  hearing  was  ordered 
to  determine  the  character  and  value  of  the  land. 

Thus  it  will  be  seen  that  the  later  expression  of  Mr.  Teller  seems  to 
negative  the  expression  in  the  former  case  that  I  have  italicised. 

This  same  application  came  before  Mr.  Secretary  Lamar,  and  a  deci- 
sion was  rendered  by  him  December  16, 1885.  (Samuel  E.  Rogers,  4 
L.  D.,  284.)  It  came  in  the  shape  of  a  request  for  a  patent  which  was 
based  ux)on  a  report  of  a  special  agent  to  the  effect  <^  that  the  land  is 
only  fit  for  extracting  petroleum."  Mr.  Lamar  declined  to  direct  the 
allowance  of  the  entry,  or  to  pass  upon  the  question  of  good  faith  ^'  and 
of  the  value  of  the  improvements  raised  by  the  report  of  your  special 
agent,"  and  the  case  was  returned  to  your  office.  It  is  stated  in  the 
opinion  that  the  investigation  was  ordered  for  the  purpose  of  deter- 
mining *  whether  or  not  the  same  ruling  as  in  letter  of  January  30, 
1883,  should  apply  to  oil  lands.' " 
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So  that  it  would  seem,  as  far  as  this  case  is  concerned,  it  was  still  an 
undetermined  question  at  the  date  of  the  Rogers  decision  whether  oil 
lands  could  thus  be  taken. 

Prior  to  the  rendition  of  this  judgment,  however,  July  22,  1885,  the 
case  of  Eogers  v.  Jepson  (4  L.  D.,  60),  was  considered  by  Mr.  Lamar. 
This  case  was  a  contest  between  an  agricultural  claimant  and  an  oil 
location,  and  as  a  result  of  the  hearing  it  was  decided  in  favor  of  the 
former.  After  deciding  that  the  burden  of  proof  was  on  the  contestant 
and  that  he  had  failed  to  make  out  his  case,  the  opinion  says: 

A  carefal  examinfttion  of  the  testimony  shows  that  the  contest-int  has  failed  to 
establish  the  character  of  the  land  as  oil  land,  and,  therefore,  aubjeet  to  location  under 
the  mineral  laws. 

The  inference  would  be,  perhaps,  from  the  expression  I  have  itali- 
cised, that  if  he  had  established  the  oil  character  of  the  laud  it  might 
have  been  subject  to  a  mineral  location.  But  this  negative  statement 
of  such  a  proposition  which  is  purely  obiter  is  not  in  itself  sufficient  to 
be  tredted  as  a  precedent 

The  only  other  case  that  I  have  found  bearing  upon  the  question  is 
that  of  Piru  Oil  Company  (16  L.  D.,  117).  It  is  not  stated  in  the  opin- 
ion whether  the  mining  claims  were  taken  and  held  on  account  of  oil  or 
not,  and  the  only  indication  that  they  were  is  derived  from  the  names 
applied  to  tlie  several  claims.  But  the  direct  question  as  to  whether 
oil  lands  could  be  taken  under  the  mineral  laws  was  not  discussed  or 
decided.  It  was  an  ex  parte  case,  and  the  only  question  involved  was 
whether  a  subsequent  homestead  entry  irregularly  allowed  for  part  of 
the  land  should  impair  the  rights  of  the  mineral  claimant,  and  the 
decision  was  that  a  hearing  be  ordered  for  the  purpose  of  permitting 
the  agricultural  claimant  to  show  why  his  entry  should  not  be  canceled. 

After  a  diligent  search  among  the  reported  cases  these  are  all  the 
decisions  I  have  found  bearing  upon  this  question,  and  I  do  not  think 
it  can  be  seriously  claimed  that  either  of  these  can  be  accepted  as  an  ^ 
authority  for  the  proposition  that  lands  containing  oil  can  be  taken 
under  the  mineral  laws.  It  is  true,  scientifically  speaking,  that  petro- 
leum is  a  mineral.  But  the  same  may  be  said  of  salt  and  of  phosphates, 
and  of  clay  containing  alumina,  and  other  substances  in  the  earth.  Yet 
it  does  not  follow  that  they  come  within  the  meaning  of  the  mineral 
statutes,  and  it  has  been  decided  that  they  do  not.  (See  Salt  Bluff 
Placer,  7  L.  D.,  549;  Southwestern  Mining  Company,  14  Id.,  596;  Jor- 
dan r.  Idaho  Aluminium  M.  &  M.  Co.,  20  Id.,  500.)  It  would  seem  as 
if  oil  was  regarded  by  science  as  a  mineral  only  because  of  its  inorganic  ^ 
character,  as  a  sort  of  distinction  from  a  vegetable  product. 

But  be  that  as  it  may,  I  am  unable  to  agree  that  it  falls  within  the 
contemplation  of  the  mineral  laws,  and  that  it  may  be  located  and 
entered  as  a  placer  mine. 

For  these  reasons  I  think  the  entry  of  the  Union  Oil  Company  of  ^ 
California  should  be  canceled,  and  to  this  extent  your  office  judgment 
is  modified,  but  in  all  others  is  affirmed. 
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SWAMP  LANDS-SURVEYOR'S   RETTIRN-SBCTION   2488   R.  S. 

State  op  California  (On  Review). 

The  approved  fonnala  "  swamp  and  overflowed  lands  unfit  for  cnltivation  ^  employed 
in  the  returns  of  the  suryeyor-geiieral,  follows  the  words  of  the  statute,  and 
must  be  taken  as  sufficiently  indicating  the  character  of  the  land,  without  the 
additional  statement  that  the  lands  were  swamp  and  overflowed  at  the  date  of 
the  swamp  grant. 

The  acceptance  by  the  Commissioner  of  the  General  Land  Office  of  a  survey,  as 
returned  by  the  surveyor-general,  with  directions  that  the  plat  shall  be  filed  in 
the  local  office,  amounts  to  an  approval  of  such  survey. 

Under  the  first  paragraph  of  section  2488  R.  S.,  the  return  of  land  as  swamp  and 
overflowed,  by  the  U.  S.  surveyor-general  for  the  State  of  California,  is  conclu- 
sive evidence  as  to  the  character  of  the  land  so  returned  and  represented  as  such 
on  the  approved  township  surveys  and  plats ;  and  lands  thus  returned  must  b« 
certified  to  the  State  as  inuring  thereto  under  the  swamp  grant. 

The  decision  of  March  17,  1892, 14  L.  D.,  253,  vacated. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  August 

2T,  1896.  (W.  C.  P.) 

I  have  ooDsidered  the  motion  filed  iu  behalf  of  the  State  of  Cali- 
fornia for  review  of  departmental  decision  of  March  17, 1892  (14  L.  D.^ 
253),  rejecting  the  application  of  said  State  to  have  the  lands  embraced 
in  what  is  known  as  the  Norway  survey  on  the  borders  of  Lake  Talare, 
certified  to  it  as  swamp  and  overflowed  lands. 

Surveys  of  townships  and  plats  of  townships  in  the  neighborhood 
of  Lake  Tulare  were  made  prior  to  1880,  and  certain  lands  adjacent  to 
the  margin  of  tlie  lake,  as  shown  upon  the  plats  of  those  surveys  were 
returned  as  ^^  swamp  and  overflowed"  and  were  held  to  have  passed  to 
the  State  under  the  swamp  land  grant.  In  1880  upon  request  of  the 
governor  of  California,  another  sui'vey  was  made  by  deputy  surveyor 
Creighton,  which  showed  a  different  line  as  the  margin  of  said  lake. 
The  lands  within  this  survey  were  returned  as  "swamp  and  over- 
flowed" and  were  awarded  to  the  State  (1  L.  1).,  320).  Afterwards, 
in  1884,  upon  the  request  of  purchasers  or  intending  purchasers  from 
the  State,  still  another  survey  was  made  in  this  neighborhood,  by 
which  the  line  marking  the  margin  of  the  lake  was  given  another  loca* 
tion  and  the  lands  between  the  Creighton  line  and  the  line  shown  by 
this  last  survey  (made  by  deputy  surveyor  Norway)  were  returned  as 
**  swamp  and  overflowed." 

The  application  of  the  State  to  have  these  lands  certified  as  passing 
to  the  State  under  the  swamp  land  grant  waH  refused  (14  L.  D.,  253). 
The  history  of  this  matter  is  given  quite  at  length  in  that  decision,  and 
it  is  unnecessary  to  repeat  it  here. 

Many  errors  in  said  decision  are  alleged  in  support  of  the  motion  for 
review,  but  the  main  objection  presented  is  as  to  the  jurisdiction  of  this 
Department.  It  is  contended  by  oral  argument  and  by  printed  briefs, 
that  the  law  vests  in  the  United  States  surveyor  general  for  the  State 
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of  California  full  jurisdiction  to  determine  what  lands  are  swamp  and 
overflowed,  and  that  this  Department  is  by  the  act  of  July  23, 18C6 
(!4  Stat,  218),  relieved  of  all  duties  and  all  responsibilities  connecte<l 
\\  ith  the  adjustment  of  the  swamp  land  grant  to  that  State. 

The  provisions  of  said  act  of  1866  which  relate  to  the  swamp  land 
grant  are  incorporated  in  section  2488,  Revised  Statutes,  which  reads 
as  follows : 

It  shall  be  thednty  of  the  CommisAlouer  of  the  General  Land  Office,  to  certify  over 
to  the  State  of  California  a8  swamp  and  overflowed  lands,  nil  the  lands  represented 
ae  SDch  upon  the  approved  township  Kiirveys  and  plats,  whether  made  before  or  after 
the  23d  day  of  July,  1866,  under  the  authority  of  the  United  States. 

The  surrey or-general  of  the  United  States  for  Califorui.i,  shall  under  the  direction 
of  the  Commissioner  of  the  (xeueral  Land  Oflice,  examine  the  segregation  maps  and 
surveys  of  the  swamp  and  overflowed  lands,  made  by  said  State;  and  where  he  shall 
find  them  to  conform  to  the  system  of  surveys  adopted  by  the  United  States^  he 
shall  construct  and  approve  township  plats  accordingly,  and  forward  to  the  General 
Land  Office  for  approval. 

In  segregating  large  bodies  of  land,  notoriously  and  obviously  swamp  and  over- 
flowed, it  shall  not  be  necessary  to  subdivide  the  same,  but  to  run  the  exterior  lines 
of  such  body  of  land. 

In  ease  such  Stato  surve3'S  are  not  found  to  be  in  accordance  with  the  system  of 
United  States  surveys,  and  in  such  other  townships  ns  no  survey  has  been  made  by 
the  United  States,  the  Commissioner  shall  direct  the  surv**yor-general,  to  make  seg- 
regation surveys,  upon  application  to  the  surveyor-genrral,  by  the  governor  of  said 
State,  within  one  year  of  such  application,  of  all  the  swamp  and  overflowed  land  in 
such  townships,  and  to  report  th()  same  to  the  General  Land  Office,  representing  and 
describing  what  land  was  swamp  and  overflowed,  under  the  grant,  according  to  the 
best  evidence  he  can  obtain. 

If  the  authorities  of  said  State,  shall  claim  as  swamp  and  overflowed,  any  land  not 
represented  as  such  upon  the  map  or  in  the  returns  of  the  surveyors,  the  character  of 
snch  land  at  the  date  of  the  grant  September  twenty-eight,  eighteen  hundred  and 
fifty,  and  the  right  to  the  same  shall  be  determined  by  testimony,  to  be  taken  before 
the  surveyor-general,  who  shall  decide  the  same,  subject  to  the  approval  of  the 
Commissioner  of  the  General  Land  Office. 

The  purpose  and  effect  of  this  legislation  was  considered  by  the 
supreme  coiirt  of  the  Unite<l  States  in  the  case  of  Tubbs  r.  Wilhoit 
(138  U.  S.,  134).    Speaking  of  section  four  of  the  act  of  1866,  it  was  said : 

By  this  section,  rales  and  methods  were  establishefl  for  the  identification  of  swamp 
and  overflowed  lands  in  California,  which  superseded  al)  previous  rules  or  methods 
for  that  purpose. 

Farther  on  in  the  same  decision  it  was  said  as  to  the  duties  of  your 
office  under  said  law: 

• 

Whether  the  township  plat  be  considered  as  approved  by  the  action  of  the  surveyor- 
general  or  by  the  subsequent  recognition  of  its  correctness  by  the  Commissioner  of 
the  Greneral  Land  Office,  wheu  approved,  the  duty  of  the  Commissioner  to  certify 
over  to  the  Stnte  the  lands  represented  thereon  as  swamp  nnd  overflowed  was  purely 
ministerial.  He  could  not  defeat  the  title  of  the  Stnte  by  withholding  such  certifl- 
cate,  nor  could  he  add  to  the  title  by  giving  it.  Its  only  effect  would  have  heeii 
to  facilitate  the  proof  of  the  vesting  of  the  title  in  the  State  by  its  additional 
recognition  of  the  land  as  that  covered  by  the  congressional  grant  of  1850.  It  would 
not  have  added  to  the  conipleictiess  of  the  title. 
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In  Heath  v.  Wallace  (138  IJ.  S.,  573),  the  court  referring  to  the  fourth 
section  of  the  act  of  1866,  used  the  following  language: 

As  held  in  Tabbs  r.  Wilhoit,  8upraf  this  sectioo  of  the  statute  established  rules  or 
methods  for  the  identification  of  swamp  and  overflowed  lands  in  C^alifomia,  which 
superseded  all  previous  rules  or  methods  for  that  purpose.  The  several  rules  or 
methods  provided  for  were  intended  to  meet  any  emer^^ency  that  might  arise,  and 
thus  give  to  the  State  all  the  swamp  and  overflowed  lands  within  her  limits.  The 
method  provided  in  the  first  clause  was  but  one  of  several  specified  in  the  section. 
But  one  thing  was  required  to  be  shown  under  this  clause— only  one  kind  of  evi- 
dence as  to  the  character  of  the  lands  was  nnoessary — in  order  to  give  the  State  the 
right  to  demand  the  certification  of  them  over  t<o  her  as  swamp  and  overflowed  lands; 
and  that  evidence  the  United  States  furnished  in  the  plat  of  the  survey  of  the  town- 
ship in  which  the  lands  were  situated.  An  inspection  of  the  township  plat  would 
show  whether  or  not  any  lands  in  the  township  were  returned  as  swamp  and  over- 
flowed. If  they  were,  that  designation  was  sufficient  and  conclusive  evidence,  under 
the  first  clause  of  section  4  of  the  act,  to  establish  the  title  of  the  State  to  them. 

In  many  cases  decided  both  before  and  since  these  decisions  of  the 
supreme  court,  this  Department  has  announced  practically  the  same 
views,  as  to  the  effect  of  the  returns  of  the  surveyor-general.  (Central 
Pacific  R.  B.  Go.  v.  California,  2  C.  L.  L.,  1052;  California  v.  United 
States,  3  L«  D.,  521;  California  r.  Martin,  5  L.  D.,  99;  Davis  r.  Cali- 
fornia, 13  L.  D.,  129.) 

The  correctness  of  these  views  is  not  questioned  in  the  decision  under 
consideration,  but  it  is  ailirnied.  The  survey  in  question  is  not  a  segre- 
gation survey,  but  is  a  survey  made  under  the  authority  of  the  United 
States,  and  therefore  is  of  the  character  contemplated  by  the  first  para- 
graph of  section  2488  of  the  Revised  Statutes.  It  is  immaterial  there- 
fore whether  it  was  requested  by  the  governor  of  the  State  or  not. 

In  the  decision  under  consideration  it  is  said  that  the  return  of  the 
surveyor-general  does  not  allege  that  the  lands  in  question  were  swamp 
and  overflowed  at  the  date  of  the  grant,  and  that  therefore  that  return 
cannot  be  accepted  as  conclusive  evidence  of  their  swampy  character 
at  that  date.  The  law  in  question  prescribes  a  rule  of  evidence  which 
is  binding  upon  and  conclusive  against  the  grantor,  the  United  States. 
This  rule  was  not,  however,  conclusive  against  the  grantee,  it  being 
provided  that  if  the  State  should  claim  as  swamp  and  overflowed  any 
land  not  so  represented  in  the  plats,  the  charac^ter  of  the  land  at  the 
date  of  the  grant  should  be  determined  by  testimony.  Because  of  this 
the  act  of  1866,  which  was  remedial  in  character,  is  to  be  strictly  con- 
strued upon  this  point,  and  the  return  of  the  surveyor-general  must 
clearly  show  the  land  to  be  of  the  character  contemplated  by  the 
granting  act.  Tlie  designation  must  be  clear  and  explicit  and  nothing 
is  to  be  placed  thereunder  by  implication.    Heath  v.  Wallace,  suprau 

On  these  plats  the  mark  used  to  indicate  swamp  lands  is  found  in  the 
body  of  the  plat,  while  on  the  margin  is  found  an  entry  reading  as 
follows: 

Area  of  swamp  and  overflowed  lands  unfit  for  cultivation  surveyed  in  1880. . .  acres. 
Area  of  swamp  and  overflowed  land  unfit  for  cultivation  surveyed  in  1884 acres. 
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On  the  plat  of  township  23  S.,  Range  2L  E.,  the  entry  is: 

Area  of  swamp  and  overflowed  lands  nniit  for  cultivation 16568.56  acres. 

The  survey  of  1880  did  not  include  any  portion  of  this  township.  It 
seems  evident  that  the  words  "surveyed  in  1884"  were  simply  added 
to  the  marginal  note  for  the  purpose  of  indicating  the  amount  of  lands 
covered  by  said  survey  of  1884,  which  together  with  the  amount 
included  in  the  survey  of  1880  made  up  the  total  amount  of  swamp 
lands  in  the  township. 

The  formula  "  Swamp  and  overflowed  lands  unfit  for  cultivation '^ 
has  been  in  use  for  the  designation  of  lands  which  passed  under  the 
swamp  land  grant  since  the  date  of  that  grant.  The  fact  that  it  was 
not  stated  on  these  plats  that  the  lands  were  swamp  and  overflowed  at 
the  date  of  the  grant  is  not  a  defect.  The  return  made  is  in  the  words 
of  the  statute,  and  the  formula  used  is  that  which  has  been  sanctioned 
and  approved  by  your  office  ever  since  the  date  of  the  grant.  It  is 
sufficient  to  meet  the  requirements  of  the  statute. 

The  plats  in  question,  indicating  all  the  lands  thereon  as  swamp  and 
overflowed  were  approved  by  the  surveyor  general  and  transmitted  to 
your  office  with  his  letter  of  October  14, 1884.  The  action  of  your  office 
thereon  is  shown  by  letter  of  October  27, 1884,  to  the  surveyor-general, 
in  which  the  following  language  is  used: 

The  retams  of  the  snrvey  executed  by  W.  H.  Norway  deputy  surveyor  under  his 
contract.  No.  337,  dated  December  3d,  1883,  and  received  with  your  letter  dated 
October  14, 1884,  have  been  examined  and  accepted. 

Yon  are  hereby  authorized  upon  receipt  hereof  to  transmit  the  triplicate  plats  to 
the  proi>er  United  States  land  office. 

If  the  approval  of  the  Commissioner  of  the  General  Land  Office  be 
necessary  this  action  accepting  the  plats,  and  authorizing  their  filing 
in  the  local  land  office,  together  with  their  official  use  after  that  time 
is  sufficient  to  meet  such  requirement.  In  the  case  of  Wright  v.  Bose- 
berry  (121 IJ.  S.,  488, 517),  the  court  held  that  official  use  of  a  plat  con- 
stituted approval  thereof. 

We  have  in  this  case  a  survey  made  under  the  authority  of  the  United 
States,  the  approval  of  the  plats  thereof,  and  the  representation  upon 
those  plats  that  the  lands  in  question  are  swamp  and  overflowed.  All 
the  facts  and  conditions  necessary  to  conclusively  establish  under  said 
law,  as  against  the  United  States,  the  character  of  this  land  to  be 
swamp  and  overflowed  exists  here.  The  facts  exist  on  the  face  of  the 
record,  which  make  it  the  duty  of  the  Commissioner  of  the  General 
Land  Office,  to  certify  the  land  to  the  State. 

The  decision  in  question  treated  this  act  as  constituting  the  surveyor 
general  a  special  tribunal  to  determine  what  land  in  the  State  of  Cali- 
fornia passed  under  the  swamp  land  grant,  and  the  arguments  in  sup- 
port of  the  motion  for  review  are  found  along  the  same  line.  This 
treatment  is  not  strictly  correct.  That  act  as  said  by  the  supreme 
court  in  Heath  v.  Wallace,  prescribed  rules  or  methods  for  the  identifi- 
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cation  of  swamp  lands  in  California,  that  is,  it  established  a  rule  of 
evidence  by  which  the  Department,  as  the  tribunal  to  determine  the 
identification  of  lands,  passing  under  said  grant,  is  conclusively  bound. 
The  rule  announced  in  the  decision  in  question,  that  the  judgment  of  a 
special  tribunal  is  final  when  acting  within  its  powers,  but  is  not  bind- 
ing wlien  it  goes  beyond  the  scope  of  its  authority,  is  not  to  be  dis- 
puted. That  rule  does  not,  however,  seem  applicable  in  this  case.  The 
question  here  is  not  as  to  the  finahty  of  a  judgment  of  the  surveyor- 
general,  but  as  to  the  character  of  his  return  as  evidence.  The  law 
says  that  return  is  conclusive  evidence,  as  to  the  character  of  the  land 
to  which  it  relates  as  against  the  United  States. 

This  evidence  is  furnished  by  the  grantor,  and  hence  it  seems  not 
improper  to  make  it  conclusive  as  against  it.  We  may  doubt  the  pro- 
priety of  the  legislation,  and  entertain  the  belief  that  its  provisions  are 
more  liberal  in  favor  of  the  State  than  a  due  and  just  appreciation  of 
the  best  interests  of  the  government  would  dictate,  but  we  are  not  for 
that  reason  justified  in  disregarding  its  provisions.  It  is  not,  however, 
certain  that  this  law  conferred  any  great  benefit  upon  the  State, 
except  in  a  way  of  making  possible  a  speedy  identification  of  the  lands 
granted. 

The  State  Jiad  not  enjoyed  to  the  full  extent  the  benefits  of  the  grant. 
The  condition  of  this  class  of  lands  was  changing  rapidly  by  reiison  of 
cultivation  and  the  appropriation  of  water  for  irrigation  purixises  inci- 
dent upon  the  rapid  influx  of  settlers  in  the  years  immediately  fi»llow- 
ing  the  discovery  of  gold.  The  task  of  establishing  the  true  character 
of  any  tract  of  land  in  the  year  1850  was  difiicult  because  of  the  chang- 
ing x>opulation  and  was  becoming  more  difiicult  each  year.  (Jiider 
these  circumstances  Congress  deemed  it  necessary  to  afford  the  State 
relief  and  provide  a  method  for  the  speedy  adjustment  of  the  grant. 
The  act  in  question  is  the  result  of  this  conclusion. 

After  a  full  examination  of  tiie  questions  presented,  I  have  concluded 
that  the  evidence  furnished  by  the  records  conclusively  establishes  the 
fact  that  this  land  is  swamp  and  overflowed,  and  that  the  petition  of 
the  State  for  certification  must  be  granted. 

The  decision  complained  of  is  therefore  set  aside  and  the  application 
of  the  State  will  be  allowed. 


CONTEST-DEFAULT— PROCEEDINGS  UNDER  SECOND  CONTEST. 

Heinbichs  v.  Bakkene  kt  ajl. 

The  failure  of  the  local  office  to  dismiss  a  contest,  for  default  on  the  part  of  the 
contestant,  will  not  operate  to  prevent  the  filing  of  a  second  contest,  ami  the 
isaaauce  of  notice  thereon,  nor  interfere  with  any  rights  attaching  thereunder. 
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Secretary  Smith  to  the  Commisaioner  of  the  General  Land  Office^  August 
(W.  A.  L.)  27,  1896.  (J.  A.) 

The  land  involved  herein  is  the  NE.  J  of  Sec.  18,  T.  134  N.,  R.  46  W., 
St.  Cloud,  Minnesota,  land  district 

Jane  3, 1882,  Knadt  O.  Bakkene  made  timber  culture  entry  for  said 
tract.  December  6, 1892,  John  Lloyd  filed  an  affidavit  of  contest  against 
said  entry,  alleging  failure  to  comply  with  the  requirements  of  the  tim- 
ber culture  law.  Notice  was  issued  and  hearing  was  set  for  June  17, 
1893,  at  which  time  neither  of  the  i)arties  appeared  and  no  action  was 
taken  by  the  local  officers. 

July  11, 1893,  Joseph  Heinrichs  filed  affidavit  of  contest  against  tbe 
entry  on  the  same  charges  that  had  been  brought  by  Lloyd.  The  local 
officers  thereupon,  on  the  same  date,  issued  notice  on  Heinrich's  contest, 
setting  a  hearing  for  Sepl;ember  7, 1893. 

On  July  13, 1893,  Bakkene's  entry  was  canceled  by  relinquishment 
executed  July  12, 1893,  and  on  the  same  day  Lloyd  made  homestead 
entry  for  the  tract. 

On  Heinrichs'  motion,  hearing  on  his  contest  was  continued  to  Sep- 
tember 30, 1893,  and  it  was  ordered  that  testimony  be  taken  before  a 
notary  public  September  27, 1893.  On  the  last  mentioned  date  Hein- 
richs submitted  evidence  against  Bakkene's  entry  showing  that  no 
trees  had  ever  been  planted  on  the  land. 

March  26, 1895,  the  local  officers  rendered  decision  stating  that  Lloyd 
was  allowed  to  make  homestead  entry  on  July  13, 1893,  immediately 
after  the  cancellation  of  Bakkene's  entry,  for  the  reason  that  through 
an  oversight  the  contests  brought  by  Lloyd  and  Heinrichs  had  not 
been  entered  on  the  records.  They  found  that  Bakkene's  relinquish- 
ment was  not  executed  as  a  result  of  Heinrichs'  contest  and  therefore 
recommended  the  dismissal  of  the  contest. 

Heinrichs  appealed  to  your  office,  contending  that  the  preference 
right  of  entry  should  have  been  awarded  to  him  on  Bakkene's  relin- 
quishment. 

Tour  office  rendered  decision  July  6, 1895,  holding  that  because  of 
the  failure  of  the  local  officers  to  dismiss  Lloyd's  contest  it  remained 
pending  until  the  date  of  Bakkene's  relinquishment;  that  it  was  error 
to  order  a  hearing  on  Heinrichs'  contest,  which  was  subject  to  that  of 
Lloyd;  and  that  Heinrichs  can  not  be  heard  to  complain,  as  hia con- 
test abated  by  operation  of  law  on  the  relinquishment  of  Bakkene's 
entry.    Lloyd's  entry  was  therefore  allowed  to  remain  itatact. 

Heinrichs'  appeal  from  said  decision  brings  the  case  before  me  for 
consideration. 

Through  the  negligence  of  the  local  officers  no  record  was  made  of 
Lloyd's  contest  against  Bakkene's  entry.  As  far  as  the  record  shows, 
Heinrichs,  at  the  time  of  filing  his  contest,  knew  nothing  of  Lloyd's 
prior  contest.  It  does  not  appear  when  he  was  informed  of  Bakkene's 
relinquishment  and  Lloyd's  entry. 
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The  decision  of  your  office  holds  Lloyd's  entry  of  Jnly  13, 1893,  intact, 
merely  for  the  reason  that  through  the  failure  of  the  local  officers  to  dis- 
miss his  contest  on  his  default  made  June  17, 1893,  the  same  was  still  of 
record  at  the  date  of  Bakkene's  relinquishment.  Had  the  local  officers 
dismissed  his  contest,  as  they  should  have  done,  there  would  have  been 
no  question  that  Heinrichs  was  entitled  to  the  right  of  entry. 

Lloyd  contends  that  the  failure  of  the  local  officers  to  dismiss  his 
contest  gave  him  the  status  of  a  prior  contestant  at  the  date  of  Bak- 
kenc'S  relinquishment;  and  that  his  entry  can  not  be  disturbed,  for  the 
reason  that  he  was,  as  prior  contestant,  entitled  to  the  right  of  entry. 

After  his  failure  to  appear  on  June  17, 1893,  the  date  set  for  hearing 
on  his  contest,  and  until  July  11, 1893,  the  date  of  issuance  of  notice  of 
Heinrichs'  contet^t,  Lloyd  could  still,  because  of  the  failure  of  the  local 
officers  to  dismiss  his  contest,  have  asked  for  the  issuance  of  a  new 
notice  of  hearing.  He  was  still  a  contestant.  But  the  issuance  of 
notice  on  July  11, 1893,  on  Heinrichs'  contest,  gave  Heinrichs  the  status 
of  prior  contestant,  although  his  affidavit  of  contest  was  filed  subse- 
quent to  that  of  Lloyd.  The  failure  of  the  local  officers  to  dismiss  the 
first  contest  for  default  should  not  be  allowed  to  prevent  the  filing  of  a 
second  contest,  nor  to  interfere  with  any  right  attaching  thereunder. 

In  the  case  of  Hanscom  r.  Sines  et  al.  (15  L.  D.,  27),  the  Department 
held  that  (syllabus): 

A  pending  contest  preclades  action  on  the  sobseqnent  application  of  another  to 
proceed  against  the  entry  in  qnestion. 

However,  the  mere  pendency  of  a  contest,  where  the  contestant  is 
not  actually  proceeding  to  secure  the  cancellation  of  the  entry,  does 
not  come  within  the  spirit  of  that  decision.  The  pendency  of  a  contest 
is,  when  the  contest  is  subject  to  dismissal  because  of  failure  to  appear 
at  the  hearing,  no  bar  to  the  issuance  of  notice  on  a  subsequent  con- 
test. Your  office  erred  in  holding  that  Heinrichs  could  not  be  per- 
mitted to  proceed  against  Bakkene's  entry  before  the  final  disposition 
of  Lloyd's  contest.  Lloyd  could  not,  after  July  11, 1893,  have  moved 
for  the  issuance  of  notice  on  his  contest.  His  contest  was,  after  that 
date,  subject  to  that  of  Heinrichs. 

On  July  13, 1893,  the  dat«  of  Bakkene's  relinquishment,  Heinrichs 
was  a  prior  contestant.  Whether  the  relinquishment  was  filed  as  a 
result  of  the  contest  does  not  enter  into  the  consideration  of  the  case. 
He  has  proved  his  charges  against  Bakkene's  entry  and  is  therefore 
entitled  to  the  preference  right  of  entry  (Jackson  v.  Stults,  15  L.  D., 
413). 

Lloyd's  entry  must  be  held  subject  to  Heinrichs'  right  of  entry.  The 
decision  appealed  from  is  accordingly  reversed. 
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ABA2ia>ONEI>  MILITABY  RESERVATION— ACT  OF  AUGUST  18,   1866. 

The  State  of  Florida. 

The  act  of  Jnly  5,  1884,  providing  for  the  disposition  of  abandoned  military  reserva- 
tions is  not  applicable  to  a  reservation  restored  to  the  public  domain  prior  to  the 
passage  thereof,  and  as  section  4  of  said  act  repeals  in  terms  the  act  of  August 
18,  1866,  with  respect  to  such  reservations  in  the  State  of  Florida,  it  therefore 
follows  that  in  case  of  such  a  reservation  in  said  Stat-e,  that  is  restored  to  the 
public  domain  prior  to  the  act  of  1884,  and  to  which  no  rights  had  arisen  under 
the  repealed  statute,  there  was  no  statutory  authority  for  the  disposal  thereof 
until  the  enactment  of  August  23,  1894,  and  that  the  provisions  of  said  act,  and 
the  amendatory  act  of  February  15,  1895,  must  now  govern  the  disposition  of 
said  lands. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  August 

27y  1896.  (J.  I.  P.) 

On  the  3rd  of  February,  1894,  Aagast  10,  December  1,  and  Decem- 
ber 4,  of  the  same  year,  the  State  of  Florida  through  its  agent,  one 
W.  W.  Dewhurst,  made  application  at  the  Gainsville  land  office  in  the 
State  of  Florida,  to  locate  with  Palatka  scrip,  certain  tracts  of  land 
within  the  limits  of  the  Fort  Jupiter  abandoned  military  reservation  as 
follows : 

On  the  first  named  date :  the  E  ^  NE  ^  and  the  NE  ^  of  the  SE  i  of 
Sec.  24,  and  lots  4  and  7  and  the  E  ^  SE  ^  of  Sec.  25,  all  in  T.  40  S., 
E.  42  E.;  also  lots  1,  2  and  3  in  Sec.  36,  T.  40  S.,  B.  42  E.;  and  lots  1, 2 
and  3  in  Sec.  19,  T.  40  S.,  R.  43  E.  and  lot  4  and  the  W.  J  NE  J  and  E  i 
S W  i  of  Sec.  30  and  lot  3,  Sec.  31,  T.  40  S.,  R.  43  E. 

On  the  second  named  date:  lots  2  and  5  Sec.  25,  lot  3,  Sec.  26,  and 
lots  6  and  7,  Sec.  36,  in  T.  40  S.,  R.  42  E. 

On  the  third  named  date:  the  E.  J  SE  J  of  Sec.  25,  lot  3  of  Sec.  26 
and  lots  1  and  2  of  Sec.  36,  T.  40,  R.  42  E.  and  the  W.  i  of  the  NE  i 
of  Sec.  30,  T.  40,  R.  43  E. 

On  the  last  named  date:  the  W.  ^  of  the  NE.  J  of  Sec.  24,  lot  6  of 
Sec.  25  and  lot  4  of  Sec.  26,  T.  40  S.  R.  42  E.  and  lot  1,  Sec.  19  and  lots 
1,  2  and  3,  Sec.  30,  T.  40,  S.,  R.  43  B. 

Each  of  these  applications  was  rejected  by  the  local  officers  for  the 
reason  that  the  lands  within  the  limits  of  said  reservation  could  only 
be  disposed  of  under  the  act  of  July  5,  1884  (23  Stat.,  103).  From 
each  of  said  rejections  the  State  of  Florida  through  its  agent  appealed 
to  your  office,  which,  by  its  decision  of  June  26,  1895,  affirmed  said 
decision  of  the  local  officers,  and  held  that  the  land  within  the  limits 
of  said  reservation  could  be  disposed  of  only  under  the  act  of  August 
23,  1894  (28  Stat.,  491),  as  extended  by  the  act  of  February  15,  1895 
(28  Stat.,  664).  An  appeal  from  that  decision  by  the  State  brings  the 
case  here.  Since  the  case  has  been  here  a  relinquishment  has  been 
filed  by  the  State  as  to  lots  2  and  3  of  Sec.  19  and  lot  1,  Sec.  30,  T.  40, 
E.  43,  and  there  has  also  been  received  a  protest  from  the  Commissioner 
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of  Agricnlture  of  said  State  against  the  attempt  to  locate  said  scrip 
on  lot  3,  Sec.  31,  T.  40  S.,  E.  43  E.,  which  is  covered  by  the  homestead 
entry  of  George  Proctor, 

The  Fort  Jupiter  military  reservation  was  established  by  executive 
order  of  May  14,  1855,  and  was  relinquished  and  turned  over  to  the 
Interior  Department  for  disposition  under  the  act  of  August  18, 1856 
(11  Stat.  87),  on  the  I6th  of  March  1880,  with  the  exception  of  a  cer- 
tain described  tract  reserved  for  light-house  purposes. 

At  the  time  when  the  State  made  its  first  application  to  locate  said 
Palatka  scrip,  to  wit:  on  February  3, 1894,  the  rule  of  the  Department 
as  established  by  its  decisions  was  that  lands  within  the  limits  of  an 
abandoned  military  reservation  having  the  status  of  this  one  could  be 
disposed  of  only  under  the  act  of  July  5,  1884,  supra.  Hence  the 
rejection  by  the  local  officers  of  said  application  was  in  accordance 
with  the  departmental  rule  at  tbat  time.  But  by  its  decision  of  July 
24,  1894,  in  the  case  of  Mather  et  al.  v.  Hackley  Heirs  on  review  (19 
L.  D.,  48),  the  Department  changed  its  former  ruling  and  held  that  the 
disposal  of  lands  within  a  military  reservation  in  the  State  of  Florida, 
abandoned  and  restored  to  the  public  domain  prior  to  the  passnge  of 
the  act  of  July  5, 1884,  supra^  is  governed  by  the  provisions  of  the  act 
of  August  18, 1856  (11  Stat.,  87).  That  decision  applied  apparently  to 
this  reservation.  And,  while  the  action  of  the  local  officers  in  rejecting 
the  a])plication  of  the  State  on  February  3,  1894,  was  in  accord  with 
the  rule  then  in  vogue,  yet  the  decision  above  referred  to,  in  effect, 
held  that  rule  to  be  without  authority  of  law. 

When  the  second  application  of  tlie  State  was  made,  the  rule  under 
which  the  local  officers  rejected  it  and  under  which  they  acted  in  the 
first  instance  had  been  abrogated  by  the  decision  in  the  case  of  the 
Hackley  Heirs,  supra. 

On  November  22, 1894,  the  Department  by  its  decision  (19  L,  D.,  477), 
held  that  the  lands  in  the  abandoned  Fort  Jupiter  military  reservation 
in  Florida,  could  be  disposed  of  only  under  the  act  of  August  18, 1856, 
unaiiected  by  the  act  of  August  23,  1894,  above  cited.  It  is  true  that 
immediately  after  the  rendition  of  that  decision  your  office  was  verbally 
instructed  to  suspend  all  disposition  of  lands  within  the  limits  of  said 
reservation,  pending  the  action  by  Congress  in  certiiin  legislation,  rela- 
tive thereto,  then  before  it;  tbat  the  legislation  in  question  resulte^l 
in  the  act  of  February  15, 1895,  supra^  and  that  on  June  17,  1895,  this 
Department  by  letter  of  that  date,  directed  your  office  to  discontinue 
the  suspension  verbally  ordered  as  stated  and  to  proceed  to  dispose  of 
said  lands  under  the  act  of  August  23,  1894,.  as  extended  by  the  act  of 
February  15,  1895,  supra.  But  the  decision  of  November  22,  1894, 
supra^  was  in  no  wise  affected  by  the  proceedings  above  detailed.  It 
was  allowed  to  stand,  and  if  it  is  sound,  it  must  be  held  to  have  estab- 
lished a  rule  of  property  concerning  the  acquisition  of  title  to  these 
lands  by  which  the  Department  is  bound.    The  third  and  fourth  appli- 
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catious  of  the  State  were  made  within  two  weeks  after  the  rendition 
of  that  decision. 

Referring  to  the  decision  of  the  Department  in  the  case  of  Mather  et 
oZ.  V.  Hackley  Heirs^  (on  review)  supra^  it  was  there  held: 

The  act  of  July  5,  1884,  providing  for  the  diBposition  of  abaudoned  military  reaer- 
vations,  is  limited  in  its  application  to  military  reservations  that  were  in  existence 
'  at  the  date  of  its  passage,  or  that  shoald  be  thereafter  created. 

Aa  the  Fort  Jupiter  reservation  was  not  in  existence  July  5,  1884, 
having  been  restored  to  the  public  domain  prior  to  that  time,  the  lands 
within  its  limits  would  not  be  disposed  of  under  the  act  of  that  date. 
That  is  very  clear.    But  the  decision  goes  further  and  holds  in  effect: 

The  ilisposition  of  a  military  reservation  in  Florida,  abandoned  and  restored  to  the 
pnbllc  domain  prior  to  the  passage  of  the  act  of  July  5, 1884,  is  governed  by  the  pro- 
visions of  the  act  of  August  18,  1856,  and  under  Haid  act  the  Commissioner  of  the 
General  Land  Office  was  authorized  to  dispose  of  such  lands  either  at  public  sale,  or 
under  the  homestead  and  pre-emption  laws. 

The  holding  is  sound  in  my  judgment  so  far  as  it  applies  to  the  lands 
in  the  Fort  Brooke  reservation  which  were  in  controversy  in  the  case 
of  Mather  et  al.  r.  Hackley  Heirs  as  the  rights  there  adjudicated  at- 
tached under  the  act  of  August  18,  1850. 

In  the  Fort  Jupiter  case,  supra,  the  above  holding  is  cited  with 
approval,  and  is  applied  to  the  lands  within  the  limits  of  the  Fort 
Jupiter  reservation,  which  it  is  held  must  be  disposed  of  under  the  act 
of  August  18, 1850,  for  the  reason  that  it  was  restored  to  the  public 
domain  and  the  control  of  the  Secretary  of  the  Interior,  prior  to  the 
act  of  July  6, 1881,  supra.  That  decision  is  clearly  erroneous.  I  do 
not  now  know  how  Sec.  4  of  the  act  of  July  6, 1884,  supra,  escaped 
observation  when  the  Fort  Jupiter  case  was  considered,  but  that  it  did 
BO  is  apparent.  That  section,  without  any  reservation  whatever  repeals 
the  provisions  of  the  act  of  August  18,  1850. 

I  have  already  shown  that  as  held,  in  the  case  of  Matftier  et  al.  v. 
Hackley  Heirs,  supra,  the  lands  within  the  Fort  Jupiter  reservation 
could  not  be  disjiosed  of  under  the  act  of  July  5,  1884.  The  effect  of 
the  repeal  by  Sec.  4  of  said  act  of  tlie  provisions  of  the  act  of  August 
18, 1850,  was  that  it  left  no  law  in  existence  under  which  the  lands  in 
the  Fort  Jupiter  reservation  could  be  disposed  of,  unless  it  be  held  that 
said  lands  came  within  the  purview  of  the  act  of  June  9, 1880  (21  Stat. 
171)  under  which  this  Palatka  scrip  was  issued,  which  provides  that 
said  scrip  may  be  located  on  any  vacant  and  unappropriated  public 
lands  of  the  United  States  in  Florida.  There  can  be  no  question  that 
on  February  3,  and  August  10, 1894,  when  the  State  made  its  applica- 
tion to  locate  this  scrip,  these  lands  were  <^  vacant  and  unappropriated", 
but  when  the  applications  to  locate  were  made  December  1  and  4, 1894, 
the  disposition  of  these  lands  was  controlled  by  the  net  of  August  23, 
1894  supra,  and  those  applications  must  in  any  event  be  rejected.  But 
admitting  for  the  sake  of  argument  that  the  applications  of  February 
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3,  and  Aagust  10, 1894,  were  properly  made  nnder  the  act  of  June  9, 
1880,  supra,  the  fact  remains  that  i>euding  their  approval  or  action 
thereon  by  this  Department,  Congress  by  the  act  of  August  23, 1894, 
and  of  February  15, 1895,  supra^  provided  that  lands  in  reservations  of 
this  size,  should  be  opened  to  settlement  under  the  public  land  laws 
and  gives  a  preference  right  of  entry  for  six  months  from  the  date  of 
the  last  named  act  to  bona  fide  settlers,  residing  and  having  improve- 
ments on  such  lands. 

The  right  of  Congress  to  make  such  provision  as  it  may  see  fit  for 
the  disposal  of  the  public  domain  can  not  be  questioned.  It  is  also 
true  that  the  selection  by  the  State  of  Florida,  under  the  act  of  June  9, 
1880,  supra,  of  lands  in  the  Fort  Jupiter  reservation  did  not  cause  title 
to  said  lands  to  vest  in  the  State.  That  can  only  occur  when  the  selec- 
tions are  approved  by  the  Department,  and  the  lands  certified  to  the 
State.  Before  that  is  done  Congress  provided  that  these  lands  must 
be  disposed  of  as  above  stated. 

It  is  the  duty  of  this  Department  to  execute  the  law,  Kaweah  Co- 
operative Colony  et  aL  (12  L.  D,,  326  at  330),  Jefferson  Davenport  (16 
L.  D.,  526). 

As  these  lands  can  only  be  disposed  of  under  the  acts  of  August  23, 
1894,  as  extended  by  the  act  of  February  15, 1895,  supra,  your  decision 
rejecting  the  applications  to  locate  said  Palatka  scrip,  is  affirmed. 


SUSPENDED  ENTRY— NOTICE  OF  THE  UEMOVAL.  OF  SUSPENSION. 

< 

White  v.  Dodge. 

The  notice  given  an  entryman  of  the  revooatiou  of  an  order  Biispending  his  entry  is 
insufficient,  if  not  definite  and  certain  in  its  terms. 

Acting  Secretary  Reynolds  to  the  Oommissioner  of  the  General  Land  Office, 
(W.  A.  L.)  August  28, 1896.  (B.  M.  B.) 

This  case  involves  the  N.  i  of  the  SE.  J  of  Sec.  2,  T.  26  S.,  E.  24  B., 
Yisalia  land  district,  California,  and  is  before  the  Department  upon 
motion  for  re-review  by  William  H.  White  of  departmental  decision  of 
December  16, 1895  (unreported),  which  was  re-affirmed  upon  review  on 
March  11,1896. 

It  appears  from  the  record  that  George  S.  Dodge  made  desert  land 
entry  for  the  above  described  tract  March  30, 1877.  On  April  10, 1891, 
William  H.  White  filed  an  affidavit  of  contest,  alleging  failure  to  reclaim 
within  the  time  allowed  by  law.  On  April  27, 1894,  the  local  officers 
rejected  the  application  to  contest  on  the  ground  that 

the  allegations  attack  only  the  nou -reclamation  and  are  premature  in  that  three 
years  from  the  date  of  entry,  exclusive  of  the  period  from  date  of  suspension  to  date 
of  notice  of  its  revocation,  have  not  elapsed.  Notice  of  the  revocation  was  regis- 
tered to  claimant  August  21,  1893. 
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Upon  apx)eal  yonr  office  decision  of  June  25, 1894,  affirmed  the  action 
of  the  local  officers,  and  upon  further  appeal  this  Department,  in  the 
decision  now  sought  to  be  reviewed,  affirmed  that  action,  and  upon 
motion  for  review,  on  the  date  given,  March  11, 1896,  that  action  was 
adhered  to. 

In  the  motion  for  re-review  it  is  urged  that  notice  to  Dodge's  counsel 
was  given  prior  to  the  day  fixed  in  the  decision  complained  of,  to- wit,  on 
February  10, 1891,  and  counsel  cites  the  following  records  of  your  office: 

That  on  February  15, 1890,  Britton  and  Gray  addressed  the  following 
letter: 

Hon.  John  W.  Noble, 

Secretary  of  the  Interior, 

Waahington,  D,  C. 
Sir:  We  file  herewith  our  printed  argument  (three  copies)  in  the  case  of  the 
United  States  r.  J.   B.  Haggin  et  aU,  involving  Visalia,  California  Desert  Laud 
entries.  .  .  . 

Very  respectfully,  Britton  &  Gray, 

Atlys,  J.  B,  Haggin  et  al., 

Desert  Entrymen, 

And  that  the  brief  began  as  follows: 

This  case  involves  one  hundred  and  sixty  three  desert  land  entries  in  Kern  County, 
California,  aggregating  about  40,000  acres  of  land. 

and  it  is  signed  (page  69)  **  Britton  &  Gray,  Attorneys  for  Desert 
Entrymen." 

In  the  argument  of  Britton  and  Gray  submitted  at  the  oral  hearing 
in  this  cause  they  state  that  in  1890  they  were  attorneys  for  George  S. 
Dodge  and  that  they  received  from  the  Commissioner  of  the  General 
Land  OflSce  a  letter  dated  February  10, 1891,  to  the  following  effect: 

Referring  to  yonr  appearance  for  a  large  number  of  parties  whose  entries  were 
included  in  office  letter  of  September  28,  1877,  suspending  all  D.  L.  E.  from  No.  1  to 
337  inclusive  made  in  the  Visalia,  Cal.  land  office,  you  are  advised  that  by  letter  of 
even  date  to  the  register  and  receiver  at  Visalia,  said  order  was  revoked,  and  a  nnm- 
ber  of  applications  to  contest  certain  of  the  entries,  were  returned  for  appropriate 
action. 

The  question  presented  for  determination  is  whether  the  notice  shown 
to  Britton  and  Gray  was  binding  upon  George  S.  Dodge,  and  inasmuch 
as  there  is  no  dispute  over  the  question  that  notice  to  counsel  is  notice 
to  the  client,  the  question  raised  resolves  itself  into  one  of  the  sufficiency 
of  the  notice  shown.  The  maxim  "  id  certum  est  quod  cerium  reddi 
potest^  does  no  apply  to  questions  of  pleading,  and  therefore  it  can  not 
be  argued  that  one  can  look  outside  of  the  notice  (supra)  into  the  letter 
to  the  register  and  receiver  of  the  Visalia  land  office  to  supply  detects, 
if  any,  in  the  notice  received  by  Britton  and  Gray.  It  has  been  held 
by  this  Department  that  it  is  not  necessary  to  send  a  copy  of  a  decision 
to  local  counsel.  The  case  that  has  gone  furthest  on  this  question  is 
that  of  Weed  v.  Sampsel  (19  L.  D.,  ^1),  the  syllabus  of  which  case 
is  as  follows: 

Written  notice  from  the  General  Land  Office  to  the  resident  attorney  of  record  in 
A  case  that  '* action  has  this  day  heen  taken"  therein,  is  sufficient  notice  of  an 
adverse  decision. 

1814— VOL  23 16 
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The  rnle  tfaat  requires  a  oopy  of  the  decision  to  accompaDy  the  notice  thereof  is 
not  applicable  where  the  notice  is  sent  by  the  General  Land  Office  to  attorneys  of 
record  resident  in  Washington. 

The  notice  given  in  that  case  was  as  follows: 

Washington,  D.  C,  March  SO^  1S93, 

Messrs.  Padgktt  and  Forrest, 

AtiameyB-at'law,  Washington,  D.  C, 

Gkntliemkn:  As  attorneys  for  Edwin  A.  Weed  in  the  matter  in volTing  lot  9,  block 

56,  Oklahoma,  yon  are  advised  that  action  has  this  day  been  taken  in  the  case  of 

Edwin  A.  Weed  v,  John  A.  Sampsel.    Reference  is  had  to  yonr  letter  of  May  26, 1S9-. 

Very  respectfully, 

Edward  A.  Bowers, 

Acting  Commi$noner, 

The  distinction  between  that  case  and  this  appears  to  be  as  follows: 
That  in  the  notice  shown  in  the  case  at  bar  the  name  of  the  case  does 
not  appear,  nor  is  there  a  description  of  the  tracts  of  land;  whereas  in 
the  case  (supra)  the  title  of  the  case  is  given  with  a  description  of  the 
tract  involved.  It  farther  appears  from  the  decision  itself  that  the 
point  upon  which  counsel  in  that  case  urged  the  insufficiency  of  the 
notice  was  as  follows  (page  462) : 

Counsel  for  Weed  contend  at  length,  that  yonr  office  shoald  have  notified  them 
that  a  '* decision''  had  been  rendered,  and  not  that  an  ''action"  had  been  taken.  I 
fail  to  see  any  force  in  this  position  in  view  of  the  fact  that  the  two  words  are  often 
nsed  interchangeably  in  the  rules  of  practice  and  in  the  departmental  decisions. 

Recurring,  therefore,  to  the  notice  given  in  this  case,  it  appears  to 
be  valueless  by  reason  of  its  uncertainty. 

Subsequent  to  the  hearing  counsel  for  the  petitioner  furnished  a  copy 
of  the  letter  of  September  25, 1891,  of  your  office,  to  the  register  and 
receiver  at  Yisalia,  California,  in  which  it  appears  that  in  the  case  of 
Cottle  et  cU.  v,  George  S.  Dodge,  being  an  application  to  contest  the 
entry  of  the  defendant,  the  following  appears: 

The  affidavits  of  contestant  fail  to  show  that  the  tract  was  non-desert  at  the  date 
of  the  entry.  The  said  entry  was  one  of  the  number  suspended  by  order  of  Septem- 
ber 28, 1877,  which  order  was  revoked  by  office  letter  •*  H ''  of  February  10,  1891, 
and  this  office,  by  its  decision  of  July  SO,  1891,  in  the  case  of  Vradenburg  v.  Orr,  hav- 
ing held  upon  substantially  a  similar  state  of  facts  that  the  entrymen  should  be 
allowed  three  years  in  which  to  comply  with  the  law,  exclusive  of  the  period  of 
suspension,  the  charge  of  failure  on  the  part  of  Dodge  to  comply  with  the  law  was 
premature. 

On  the  same  day  it  appears  that  the  following  letter  was  addressed  : 

Messrs.  Button  and  Gray, 

'AtiorneyS'at'law,  Washington. 
Sir:  Referring  to  your  appearance  for  the  defendant  in  the  case  of  F.  L.  Cottle, 
£.  £.  Cottle  and  J.  D.  Bush  v.  G.  S.  Dodge,  involving  desert  land  entry  No.  2,  Visa* 
lia,  California,  land   district,  you  are  hereby  notified  that  by  letter  of  this  date 
directed  to  the  local  officers  said  case  was  dismissed  and  the  case  closed. 
BespectfuUy^ 

W.  M.  Stonk, 
^sBistanl  Commi99umerp 
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It  is  urged  that  this  sho^ng  is  sufficient  notice.  All  the  objections 
that  exist  to  the  prior  notice  exist  to  this  notice.  The  notice  to  Britton 
and  Gray  gives  the  title  of  the  case  and  the  number  of  the  desert  land 
entry  and  states  that  the  contest  initiated  by  other  parties  against  this 
entry  had  been  canceled  and  refers  to  the  corresponding  letter  of  Sep- 
tember 25, 1891,  to  the  register  and  receiver,  which  in  turn  refers  to 
the  revocation  of  the  suspension  by  referring  to  office  letter  "H"  of 
February  10, 1891.    The  petition  for  re-review  is  therefore  denied. 


OOAIi  LANI>-PBOOF  AND  PAYMENT- ABTEBSE  CLAIM. 

OXJIMETTB  V.  O'CONNOB  (ON  REVIEW). 

On  the  fAilnie  of  a  coal  claimant  to  perfect  title  within  the  statntory  period  the 
work  done  by  him  innres  to  the  benefit  of  a  valid  adverse  claim  then  asserted 
for  the  land  involved. 

Acting  Secretary  Reynolds  to  the  Commissioner  of  the  Oeneral  Land  Office^ 

August  28^  1896.  (J.  A.) 

March  26, 1896,  your  office  rendered  decision  in  the  above  entitled 
case,  dismissing  Onimette's  protest  against  O'Connor's  final  proof  for 
the  land  in  controversy,  rejecting  his  coal  declaratory  statement,  and 
suspending  O'Connor's  entry  for  further  consideration  in  the  event  of 
said  decision  becoming  final. 

On  Ouimett^'s  appeal  said  decision  was,  by  departmental  decision  of 
May  13,  1896  (22  L.  D.,  638),  reversed,  and  you  were  instructed  as 
follows: 

As  the  proceedings  before  the  local  officers  appear  to  have  been  nuskilfally  con- 
ducted, and  as  the  record  before  me  is  iin satisfactory ,  both  parties  shonld  be  given 
an  opportunity  to  submit  evidence  in  support  of  their  respective  claims.  You  will 
therefore  direct  the  local  officers  to  order  a  hearing  between  Onimette  and  O'Connor 
at  which  O'Connor  will  be  allowed  to  show  whether  Bridges  (the  former  claimant) 
had  opened  a  vein  of  ooal  on  the  land  prior  to  the  filing  of  his  relinquiRhment, 
October  2, 1894,  and  at  which  the  parties  may  introduce  such  further  evidence  as  to 
them  seem 

By  letters  of  June  11,  and  July  1, 1896,  your  office  transmitted  motions 
for  review  of  said  decision,  filed  by  Ouimette  and  O'Connor,  respectively. 
Ouimette's  motion  was  filed  in  your  office  June  5.  and  O'Connor's  motion 
was  filed  in  the  local  office  June  16, 1896.  By  letter  of  July  27, 1896, 
your  office  transmitted  a  motion  filed  by  Ouimette  in  the  local  office 
July  17, 1896,  to  dismiss  O'Connor's  motion  for  review  on  the  grounds, — 

1.  Tliat  it  is  not  accompanied  by  an  affidavit  that  it  was  made  in 
good  faith  and  not  for  the  purpose  of  delay,  and 

2.  That  the  copy  of  the  motion  served  on  Ouimette  June  16th  was 
not  accompanied  by  a  copy  of  the  required  affidavit. 

Attached  to  O'Connor's  motion  for  review  is  an  affidavit  executed 
June  17, 1896y  the  day  after  the  filing  of  the  motion,  that  the  motion  is 


244  DECI8IOM8  RELATIKO  TO  THK   PUBLIC   LANDS. 

made  in  good  faith,  and  not  for  the  porpose  of  delay.  It  was  not  neces- 
sary under  rnle  114  of  practice  to  give  Oaimette  notice  of  the  motion 
for  review.    Onimette's  motion  to  dismiss  is  therefore  denied. 

O'Connor's  motion  for  review  consists  of  a  twenty>five-page  argument. 
The  grounds  for  the  motion,  set  out  on  the  first  page  of  the  argument, 
are  as  follows: 

First:  BecaaM  it  appears  that  matetial  facts,  in  the  case,  hare  heen  misappre- 
hended, and  therefore,  have  not  received  dne  consideration. 

Second :  Because  the  couclosions  reached,  and  the  decision  rendered  in  the  case 
are  not  sustained  by  law,  and  the  practice  of  the  Department. 

None  of  the  material  facts  which  it  is  alleged  have  been  misappre- 
hended are  specified  in  the  assignments  of  error.  The  motion  is  denied 
for  the  reason  that  it  does  not  conform  to  Rule  114  of  Practice  as 
amended  June  1, 1894,  which  provides  that  ^'each  motion  must  state 
concisely  and  specifically,  without  argument,  the  grounds  upon  which 
it  is  based." 

Onimette's  motion  for  review  assigns  errors  as  follows: 

First:  In  finding  that  Charles  S.  Bridges,  the  former  claimant,  relinquished  his 
ooal  declaratory  statement. 

Second:  In  finding  that  Charles  8.  Bridges  made  no  assignment  of  his  right  to 
purchase  to  Oniniette. 

Third:  (a)  In  holding  that  Ouimette  acquired  no  right  hy  his  purchase  of  Bridges' 
improvements;  (h)  in  holding  that  immediately  upon  the  filing  of  Bridges' relinqoish- 
ment  (which  was  never  filed)  the  work  done  by  him  on  the  laud  inured  to  O'Connor's 
benefit,  if  O'Conuor's  claim  was  valid. 

Fourth :  In  allowing  O'Connor  at  the  hearing  to  be  had  *' to  show  whether  Bridges 
had  opened  a  vein  of  coal  on  the  land  prior  to  the  filing  of  his  relinqnishment, 
October  2,  1894." 

The  records  of  your  ofiSce  show  that  Bridges  did  not  relinquish  his 
coal  declaratory  statement  October  2, 1894,  as  stated  in  said  depart* 
mental  decision  of  May  13,  1896.  He  filed  his  stivtement  August  28, 
1893,  alleging  settlement  ou  the  same  date.  The  time  within  which 
he  could  have  made  proof  expired  by  limitation  on  October  28, 1894. 

Ouimette's  motion  is  in  effect  a  request  that  the  statement  made  in 
said  decision,  that  Bridges  relinquished  his  coal  declaratory  statement 
October  2, 1891,  be  corrected.  Under  a  strict  observance  of  Rule  114 
of  Practice  it  would  be  necessary  to  notify  the  parties  that  the  motion 
is  entertained,  and  to  allow  them  time  within  which  to  file  argument. 
However,  as  a  mistake  of  this  nature  may  be  corrected  upon  the  sug- 
gestion of  one  of  the  parties,  it  is  not  deemed  necessary  to  formally 
entertain  the  motion.  As  Bridges  did  not  relinquish  his  coal  declara- 
tory statement,  and  as  the  time  within  which  he  could  have  made  proof 
expired  by  limitation  on  October  28, 1894,  the  work  done  by  him  inured 
to  O'Connor's  benefit  on  that  day,  instead  of  October  2, 1894,  if  O'Con- 
nor's claim  is  valid.  The  finding  that  Bridges  made  no  assignment  of 
the  right  to  purchase  under  paragraph  37  of  the  regnlations  of  July 
31, 1882y  does  not  prejudice  Ouimette's  claim,  as  he  did  not  make  proof 
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and  paymeut  before  October  28, 1894,  bat  relies  upon  his  claim  initiated 
by  tlie  filiug  of  his  declaratory  statement  on  October  2, 1894.  O'Con- 
nor will  be  allowed,  at  the  hearing  ordered  by  departmental  decision 
of  May  13, 1896,  to  show  whether  Bridges  had  opened  a  vein  of  coal  on 
the  land  prior  to  the  date  of  the  expiration  of  his  right  to  purchase, 
October  28, 1894.    To  that  extent  the  said  decision  is  modified. 


AT.AOTTA  LANDS-CURVET— TRADE  AND  BUSINESS. 

F.  P.  Kendall. 

The  sarvey  of  a  traot  of  land  in  Alaska,  with  a  view  to  the  purchase  thereof,  most 
be  rejected,  where  the  alleged  trade  or  basiness  to  be  transacted  thereon  is 
entirely  prospective  and  no  improvements  have  been  placed  on  said  land. 

Acting  Secretary  Reynolds  to  the  Commissioner  of  the  General  Land 

Office,  August  28, 1896.  (W.  M.  B.) 

With  yonr  office  letter  of  June  12, 1895,  is  transmitted  the  papers 
relating  to  survey  No.  107,  executed  by  Albert  Lascy,  U.  S.  deputy  sur- 
veyor— under  provision  of  sections  12, 13  and  14  of  the  act  of  March  3, 
1891  (26  Stat.,  1095) — of  a  tract  of  land  contaiuiug  150.29  acres,  situate 
on  Coal  Point,  Kachemak  Bay,  Cook's  Inlet,  district  of  Alaska,  made 
upon  the  application  of  F.  P.  Kendall,  claimant,  with  a  view  to  the 
purchase  and  entry  of  the  tract  embraced  in  said  survey. 

When  the  survey,  and  the  plat  made  in  conformity  with  the  field 
notes  thereof,  were  examined  and  considered  in  your  office,  the  same 
were  rejected,  it  appears,  upon  the  grounds  stated  in  your  office  letter 
of  May  14,  1891,  to  the  United  States  marshal,  ex  officio  surveyor- 
general,  to  the  effect  that  the  act  of  March  3, 1891,  providing  for  the 
disposal  of  public  lands  in  Alaska  actually  occupied  for  the  purpose  oi 
trade  or  manufacture  does  not  provide  for  the  entry  of  lands  for  the 
purpose  of  securing  rights  of  way  for  railroads,  or  for  the  entry  of  such 
lands  where  no  business  or  trade  is  in  operation  thereon. 

The  applicant  Kendall,  apiiealing  from  the  action  of  your  office,  as 
above  indicatiCd,  files  the  following  assignments  of  error,  to- wit: 

1.  That  the  area  of  the  tract  surveyed  is  less  than  the  quantity  of  land  allowed 
by  the  act  of  March  3, 1891. 

2.  That  the  tract  of  land  is  bounded  by  navigable  waters  on  the  easterly  and 
westerly  sides. 

3.  That  the  claim  is  occupied  for  the  purpose  of  carrying  on  a  trade  and  the 
shipping  of  coal  from  the  mines  in  the  vicinity. 

The  deputy  surveyor,  in  his  report,  to  be  found  at  the  close  of  his 
field  notes  relating  to  this  survey,  states  that: 

The  location  in  connection  with  the  other  locations  on  the  spit  (Coal  Point)  is 
valuable  on  account  of  its  proximity  to  the  coal  fields  on  the  Kenai  peninsula,  the 
spit  forming  a  natural  road  bed  for  a  railroad  from  the  coal  fields  to  the  only 
anchorage  at  the  extreme  southern  point  of  the  spit. 
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The  record  submitted  discloses  the  farther  material  facts — ^a  portion 
of  which  are  set  oat  in  yoar  office  letter — that  said  claimant  was  a 
non-resident  claiming  possession  of  the  land  in  qaestion,  bat  had-  never 
made  any  improvements  thereon;  that  claimant  and  other  parties — 
some  of  whom  were  adjoining  locators — stated  that  it  was  their  inten- 
tion to  baild  a  railroad  jointly  on  the  spit,  and  that  the  parpose  of  the 
locators  was  to  secare  a  right  of  way  for  such  road. 

Setting  ap  an  adverse  claim  ander  the  proviso  contained  in  section 
12  of  the  said  act  of  March  3,  1891,  J.  K.  Lattrell,  President  of  the 
Cooper  Goal  and  Commercial  Company,  a  corporation  organized  ander 
the  laws  of  the  State  of  California,  filed  his  written  protest  against  the 
right  of  Kendall  to  purchase  the  tract  described  by  sarvey  No.  107, 
stating,  among  other  things,  in  his  affidavit  of  Febrnary  3, 1893,  that 
his  company  had  a  right  superior  to  that  of  Kendall  to  the  land  in 
qaestion,  and  that  the  said  ox)mpany  had  for  a  long  time  claimed  a 
right  of  way  for  a  railroad  from  their  coal  mines  on  Kenai  peninsala 
at  the  head  of  the  spit,  and  across  the  tract  located  by  Kendall,  to 
their  stores  and  place  of  basiness  sitaate  near  the  end  or  sontheast 
extremity  of  said  spit. 

It  appears  that  Coal  Point  is  along,  narrow,  gravelly  spit,  which  the 
sarveys  thereof  represent  to  be  about  five  miles  long  and  about  one 
fourth  of  a  mile  wide  at  point  of  greatest  breadth,  extending  about 
half  way  across  Kachemak  Bay. 

It  is  very  clear  that  claimant,  as  well  as  protestant,  desires  to  secure 
a  right  of  way  for  a  railroad  over  the  land  involved,  and  that  the  tract 
possesses  but  little  value  for  any  other  use  that  could  be  made  of  it, 
but  the  value  thereof  for  the  use  or  purpose  named  might  prove  to  be 
very  considerable  since  the  coal  at  the  mines  in  process  of  development 
on  Kenai  peninsula  at  the  head  of  the  spit  can  only  conveniently  reach 
deep  water  anchorage  by  being  carried  over  the  entire  length  of  the 
spit  to  the  southern  extremity  thereof. 

There  can  be  no  doubt  from  the  evidence  furnished  by  the  record 
that  there  was  merely  a  location  made — without  actual  occupancy  for 
any  purpose— of  the  tract  in  question  by  the  claimant  Kendall. 

The  unverified  allegation  of  appellant  that  the  tract "  is  occupied  for 
the  purpose  of  carrying  on  a  trade  and  shipping  of  coal",  has  sole  ref- 
erence to  such  business  hs  is  contemplated  to  be  transacted  when  the 
railroad  is  constructed,  which  necessarily  iutplie^  that  the  business 
proposed  to  be  transacted  is  simply  and  entirely  prospective. 

Where  a  business  or  trade  is  thus  prospective,  and  the  land  for  the 
survey  of  which  application  is  made — and  upon  which  it  is  proposed  to 
transact  such  business  or  trade— contains  no  ^Mmprovements"  thereon 
at  the  time  such  application  is  made  and  survey  executed,  as  is  the 
case  with  respect  to  the  survey  under  consideration,  it  is  proper  for  your 
office  to  wholly  reject  the  survey  made  under  such  circumstances. 

For  the  reasons  herein  contained  your  office  decision  of  May  14, 1895^ 
rejecting  survey  No.  107  is  hereby  affirmed. 
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BAILROAD  GRANT— SETTLEMENT  ON  DESERT  I^AND  CLAIM. 

Wilson  v.  Northern  Pacific  R.  R.  Oo. 

A  Bettlement  on  pnblio  land  with  intent  to  appropriate  the  same  under  the  desert 
land  law  does  not  operate  to  except  the  land  from  the  effect  of  a  railroad  grant. 

Assistant  Secretary  Reynolds  to  the  Commissioner  of  the  Oenerdl  Land 
(W.  A.  L.)  Office,  August  28, 1896.  (A.  B.) 

This  is  an  appeal  by  Wilson  from  the  decision  of  your  office,  dated 
May  15, 1895,  holding  intact  on  the  list  the  8W.  J  of  the  NE.  J,  Sec. 
19,  Tp.  13  N.,  R.  19  E.,  North  Yakima,  Washington,  formerly  listed  by 
the  Northern  Pacific  Railroad  Company  on  September  26, 1888. 

It  appears  from  the  papers  in  the  case  that  the  laud  involved  in  this 
controversy  is  within  the  grant  to  the  Northern  Pacific  Railroad  Com- 
pany. The  map  of  definite  location  opposite  this  tract  became  effective 
on  May  24, 1884.  Wilson  settled  upon  the  S.  J  of  the  NE.  i  in  1883, 
with  the  intention  of  buying  it  from  the  railroad  company.  In  1884  he 
made  entry,  under  the  dedert  land  act,  of  the  SE.  ^  of  the  NE.  i,  the 
forty  acres  adjoining  that  in  dispute.  On  March  23, 1892,  Wilson  filed 
an  affidavit  claiming  that  his  application  to  enter  the  SW.  ^  of  the 
NE.  I  had  been  refused,  and  asked  for  a  hearing.  This  request  was 
granted.  At  the  hearing  held  Wilson  does  not  show  that  he  tendered, 
prior  to  the  date  of  definite  location,  the  formal  application  and  pur- 
chase money  required  by  the  act,  but  admits  he  made  but  a  verbal 
request  of  the  local  officers. 

The  settlement  of  Wilson,  with  the  intention  of  taking  the  land  in 
controversy  under  the  desert  land  act,  did  not  confer  upon  him  any 
rights  either  as  against  other  settlers,  entrymen  or  the  railroad  com- 
pany. The  desert  land  act  confers  no  preference  right  until  entry, 
which  includes  the  payment  of  fees  and  a  portion  of  the  purchase 
money.  Until  the  entryman  performs  this  requirement  he  initiates  no 
right  which  another  who  takes  the  step  could  not  defeat.  The  desert 
land  act  is  similar  in  its  object  to  the  timber  culture  act,  and  each  is 
different  from  pre-emption  or  homestead  act.  The  first  two  were  parsed 
in  order  to  encourage,  respectively,  the  reclamation  of  arid  land  by 
irrigation  and  the  growth  of  forests;  the  latter  two  to  populate  and 
improve  the  vacant  agricultural  lands. 

The  Department  has  held,  in  the  matter  of  settlement  with  intention 
to  take  under  the  timber  culture  act,  that  such  settlement  does  not 
confer  such  a  right  as  will  except  the  land  so  settled  upon  from  the 
grant  to  the  Northern  Pacific  Railroad.    (See  19  L.  D.,  28;  id.,  452). 

The  desert  land  act  is  in  this  respect  analogous  to  the  timber  culture 
law,  and  settlement  with  intention  to  take  under  its  provisions  would 
not  be  such  an  appropriation  of  the  land  as  would  prevent  the  right  of 
the  railroad  company  from  attaching  on  selection. 

Your  office  decision  is  therefore  affirmed* 
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HOMESTEAD  CONTEST-ACT  OF  JXTLT  SB,  ISM, 

WeBBIN  17.  Langeb. 

Hie  tender  of  proof  and  payment  ia  an  act  that  may  be  invoked  by  the  claimant  for 
hia  protection,  bot  cannot  be  need  by  a  contestant  to  defeat  the  operation  of 
the  act  of  July  26, 1894,  extending  the  time  for  proof*  and  payment;  nor  will  an 
intervening  contest,  resting  alone  on  the  charge  of  failure  to  make  proof  and 
payment  within  the  statutory  period,  have  snoh  effect. 

Acting  Secretary  Reynolds  to  the  Commissioner  of  the  General  Land  Office^ 

August  J28y  1896.  (P.  J.  O.) 

I  have  considered  the  case  of  Thomas  F.  Weedin  v.  Andrew  Lancer, 
involving  the  homestead  entry  of  the  latter  for  the  SW.  J  of  Sec  1,  T. 
5  S.,  B.  2  E.,  Tacson  land  district,  Arizona. 

Lancer  made  said  entry  on  January  10,  1887.  On  January  12, 1894, 
Weedin  filed  affidavit  of  contest,  containing  several  allegations,  all  of 
which  have  been  tacitly  abandoned  and  waived,  except  the  one  that 
Lancer  did  not  make  final  proof  within  seven  years  from  date  of  entry. 

The  local  officers  fonnd  as  a  fact,  that  Lancer  applied  to  make  final 
proof  on  February  6,  which  final  proof  was  filed  March  27, 1894,  and  as 
more  than  seven  years  had  elapsed  from  date  of  entry,  and  contest  had 
been  instituted,  they  recommended  the  cancellation  of  the  entry. 

Lancer  appealed  to  your  office,  which  found  that  the  affidavit  of  con- 
test was  not  corroborated  as  required  by  Rule  3  of  Practice, — there 
being  no  corroborating  witness — and  therefore  dismissed  the  contest; 
adding  that  'Hhe  time  for  making  final  proof  was  extended  for  one  year 
from  January  10,  1894,  by  Bee.  1,  ac»t  of  July  26,  1894  (28  Stat.,  123).'' 

From  this  decision  of  your  office  Weedin  appeals,  contending,  in  sub- 
stance, ^Hhat  an  affidavit  of  contest  is  in  the  nature  of  an  information, 
and  when  accepted,  notice  issued,  and  service  made,  jurisdiction  is 
acquired;"  and  that  '*the  act  of  July  20,  1894  (28  Stat.  123),  does  not 
apply  to  this  contest." 

The  testimony  taken  at  the  hearing  is  insufficient  to  sustain  any  ol 
the  charges  made,  but  by  the  records  of  the  local  office  it  is  clear  that 
Lancer  had  not  made  his  final  proof  within  seven  years  from  the  date 
of  his  entry.  Thus  the  only  charge  that  would  be  efl'ective  for  the  pur- 
X)08e  of  cancelling  this  entry  is  one  based  wholly  on  facts  within  the 
knowledge  of  the  government. 

The  act  of  Congress  referred  to  in  your  office  decision  reads, — 

That  the  time  for  making  final  proof  and  payment  for  aU  lands  located  under  the 
homestead  and  desert-land  laws  of  the  United  States,  proof  and  payment  of  which 
has  not  yet  been  made,  be,  and  the  same  is  hereby,  extended  for  the  period  of  one 
year  from  the  time  proof  and  payment  would  become  due  under  existing  laws. 

This  is  a  remedial  statute  enacted  for  the  purpose  of  allowing  those 
who  had  failed  to  make  proof  and  payment  within  the  period  limited 
by  law  one  year  from  the  expiration  of  the  time  when  proof  and 
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payment  woald  become  dae,  in  which  to  do  so.  The  act  is  by  its 
terms  restrictive,  and  woald  therefore  cover  the  case  of  Laucer. 

If  it  be  claimed  that  Lancer  had  made  proof  prior  to  the  passage  of 
the  act,  and  thns  taken  his  case  out  of  the  operation  of  the  statute,  it 
may  be  said  that  the  statute  contemplates  ^< proof  and  payment"  and 
it  is  not  shown  that  payment  was  made  or  tendered.  The  proof  itself 
was  not  acted  upon  by  the  local  officers,  so  far  as  disclosed,  hence  it 
cannot  be  said  that  it  was  made  as  contemplated  by  this  act. 

The  tender  of  proof  and  payment  is  an  act  that  may  be  invoked  by 
the  claimant  for  his  protection,  but  cannot  be  used  by  the  contestant 
to  defeat  the  operation  of  the  statute;  nor  will  an  intervening  contest 
resting  alone  on  the  charge  of  failure  to  make  proof  and  payment 
within  the  statutory  period,  have  such  efi'ect. 

Your  office  judgment  is  therefore  affirmed. 


KEPAYMENT-MINERAL  EXTRY-AS9IGNEB. 

Joseph  H.  Haeper. 

The  retiiTD  of  purchase  money,  in  case  of  an  entry  erroneously  allowed  and  canceled, 
may  be  made  on  the  application  of  one  who  shows  a  partial  interest,  according 
to  the  proportion  of  his  interest. 

Acting  Secretary  Reynolds  to  the  Commissioner  of  the  General  Land  Office^ 

August  28, 1896.  (E.  B.,  Jr.) 

On  February  28,  1891,  Helena,  Montana,  mineral  entry  No.  1485, 
made  December  31, 1886,  for  the  Fontenoy  Placer  claim,  embracing  the 
N  W.  J  of  the  SW.  i  of  section  25,  and  the  S.  i  of  the  NE.  i  of  the  SE. 
i  and  the  N.  i  of  the  SE.  i  of  the  SB.  J  of  section  26,  T.  3  N.,  R.  8  W., 
containing  eighty  acres,  was  canceled  by  your  office  on  the  ground 
that  the  tract  was  not  mineral  land  and  therefore  not  subject  to  entry 
under  the  mining  laws. 

On  November  10, 1894,  Joseph  H.  Harper  filed  an  application  for  the 
return  of  the  money  paid  the  government  for  said  land,  amounting  to 
$200. 

On  September  25,  1895,  your  office  refused  repayment  to  Harper, 
holding  that  no  repayment  could  be  made  until  all  the  interests  in  said 
claim  at  date  of  entry  were  represented  in  the  application,  and  that 
Harper  was  not  shown  to  have  acquired  the  interest  of  P.  F.  Kelly,  one 
of  the  eiitrymen,  by  conveyance  in  writing,  such  conveyance  being 
essential  under  the  laws  of  Montana  to  the  acquisition  of  the  interest 
of  the  latter.  From  this  decision  Harper  appeals,  contending  that  it 
was  not  necessary  to  show  a  transfer  in  writing  from  Kelly,  and  that 
even  if  Kelly's  interest  was  not  represented  Harper's  application  should 
have  been  allowed  to  the  extent  of  his  interest  in  the  claim,  which  was 
three  fourths. 
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The  application  for  repayment  in  this  case  is  made  nnder  the  provi- 
sions of  the  act  of  Jnne  16, 1880  (21  Stat.,  287),  anthorizing  repayment 
of  the  purchase  money  in  case  of  an  entry  of  pnblic  lands  erroneously 
allowed  and  therefore  canceled,  to  the  person  who  made  the  entry, 
his  heirs  or  assigns,  nnder  rules  and  instructions  therein  provided  for. 
Paragraph  nine  of  instructions  dated  August  6, 1880,  under  said  act 
declares  that: 

Those  persons  are  assignees,  within  the  meaning  of  the  statntes  authorizing  the 
repayment  of  purchase  money,  who  purchase  the  land  after  the  entries  thereof  are 
completed  and  take  assignments  of  the  title  under  such  entries  prior  to  complete 
cancellation  thereof,  when  the  entries  fail  of  confirmation  for  reasons  contemplated 
by  the  law. 

See  also  cases  of  Adolph  Emert  and  Albert  6.  Graven,  14  L.  D.,  101 
and  140,  respectively,  and  case  of  Alpha  L.  Sparks,  20  L.  D.,  75. 

Paragraph  ten  of  said  instructions  contains,  among  other  things,  the 
following: 

Where  applications  are  made  by  assignees,  the  applicants  must  show  their  right 
to  repayment  by  furnishing  properly  authenticated  abstracts  of  title,  or  the  original 
deeds  or  instruments  of  assignment,  or  certified  copies  thereof,  and  also  show  by 
aflidavits  or  otherwise  that  they  have  not  been  indemnified  by  their  grantors  or 
assignors  for  the  failure  of  title,  and  that  title  has  not  been  perfected  in  them  by 
their  grantors  through  other  sources. 

It  appears  from  an  abstract  of  title  to  said  placer  claim  on  file  that 
John  Coleman,  Patrick  F.  Kelly,  William  E.  D^^vidson  and  OomeliuH 
J.  McSherry,  who  made  said  entry,  then  held  the  entire  interest  in  the 
claim,  that  said  Harper  acquired  an  undivided  one-fourth  interest 
therein  from  said  McSherry  January  7,  1887,  and  an  equal  interest 
from  Oolemau  April  27, 1888,  and  that  these  were  the  only  interests  in 
Harper  shown  of  record  at  the  date  of  cancellation  of  the  entry,  Feb- 
ruary 28, 1891.  It  is  not  in  any  way  shown,  nor  is  it  alleged,  that 
Harper  acquired  any  other  interest  in  any  manner^  in  said  claim  prior 
to  the  cancellation  of  the  entry.  It  does  not  therefore  appear  that 
Harper  had  acquired  said  Kelly's  interest  at  the  last  mentioned  date, 
nor  that  he  was  then  an  assignee,  under  the  instructions  given  above, 
of  more  than  a  one-half  interest  in  the  claim.  It  is  unnecessary,  in 
view  of  the  foregoing,  to  consider  the  requisites  of  a  transfer  of  pos- 
sessory right  in  a  mining  claim  under  the  laws  of  Montana.  Your 
office  properly  refused  repayment  of  the  whole  amount  of  the  purchase 
money  to  said  Harper. 

The  Department  does  not  concur,  however,  in  the  conclusion  that  all 
the  interest  in  said  claim  must  be  represented  in  the  application  for 
repayment  before  return  of  any  part  of  the  purchase  money  can  be 
made.  In  the  case  of  Sparks  (supra)  it  was  held  that  return  of  pur- 
chase money  in  case  of  an  entry  erroneously  allowed  and  canceled 

might  be  made  upon  the  application  of  one  who  showed  but  a  partial 
interest,  according  to  the  proportion  of  his  interest.     Ko  reason  is 

apparent  why  the  rule  followed  in  that  case  may  not  govern  in  this. 

Your  office  decision  is  modified  accordingly. 
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ALABAMA  LANI>S-ACT  OV  MARCH  8,  1888. 

John  B.  L.  Bonner. 

The  provisions  of  the  act  of  March  %  1883,  with  respect  to  the  pablic  offering  of 
lands  returned  as  containiuf;  coal  or  iron,  mnst  be  followed,  whether  the  land  is 
properly  or  improperly  so  classified. 

Acting  Secretary  Reynolds  to  the  Commissioner  of  the  General  Land  Office^ 

August  28^  1896.  (J.  L.  MoC.) 

John  B.  L.  BoDDer  has  appealed  from  the  decision  of  your  office  of 
October  7, 1805,  rejecting  his  application  to  enter  ander  the  homestead 
law  the  W.  i  of  S W.  J,  the  SE.  J  of  8W.  J,  and  the  SW.  i  of  SE.  J,  of 
Sec.  28,  T.  12  S.,  R.  10  W.,  Huntsville  land  district,  Alabama. 

The  gronnd  of  said  rejection  was  that  the  land  is  specified  on  the 
original  mineral  list,  on  file  in  yonr  office,  as  being  valuable  for  coal; 
and  that  nnder  the  act  of  March  3, 1883  (22  Stat., 487),  lands  which  had 
been  reiM)rted  to  the  General  Land  Office  as  containing  coal  and  iron 
shonld  be  offered  at  public  sale  before  being  disposed  of. 

The  appellant  contends  that  if  the  land  in  question  is  classified  as 
mineral,  it  was  erroneously  so  classified;  that  the  fact  is  shown, by  the 
applicant's  corroborate<l  affidavit,  that  the  land  is  not  valuable  for  coal, 
but  that  it  is  strictly  agricultural  land,  and  unfit  for  any  other  purpose. 

The  requirement  of  tJie  statute  must  be  followed  whether  the  land  is 
proi)erly  or  improperly  reported  as  mineral  (George  H.  Sherer,  15  L.  D., 
5C3). 

The  action  of  your  office  in  rejecting  Bonner's  homestead  application 
is  therefore  affirmed. 


OKIiAHOMA  HOMBSTEAI>-QUAI.IFICATION  OF  BNTBYMAIT— COSTS. 

BUOKWAM  V.  ByBAH  ET  AL. 

Under  the  statntes  of  Kansas  the  ownership  of  land  is  not  divested  by  the  execution 
of  a  mortgHge  thereon,  hence  a  mortgagor  of  realty  in  that  State  is  not  entitled 
to  plead  that  by  reason  of  such  mortgage  he  is  not  ''seized  in  fee''  of  the  laud 
iuYolved,  and  therefore  is  not  disqualified  as  a  homesteader  under  section  20, 
act  of  May  2,  1890. 

A  (luitclaim  deed  of  a  small  tract  of  land  to  township  authorities  for  ''road  pur- 
poses/' executed  by  one  who  previously  owned  one  hundred  and  sixty  acres, 
effectually  divests  the  grantor  of  title  to  the  land  so  conveyed,  and  he  is  conse- 
quently thereafter  not  the  owner  of  one  hundred  and  sixty  acres  within  the 
meaning  of  section  20,  act  of  May  2,  1890. 

A  contestant  who  seeks  to  secure  the  right  of  entry  solely  on  the  ground  of  priority 
of  settlement  is  not  required  to  pay  the  costs  incurred  by  other  parties  to  the 
suit. 

Acting  Secretary  Reynolds  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  A.  L.)  August  28, 1896.  (C.  W.  P.) 

Benjamin  P.  Bncknam  and  Wyley  R.  Byram  have  appealed  from 
your  office  decision  of  May  28, 1895,  holding  for  cancellation  Bjrram's 
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homestead  entry,  No.  7769,  of  the  SE.  J  of  sectiou  17,  townnhip  17  K, 
range  IE.,  Guthrie  land  district,  Oklahoma  Territory,  made  on  Sep- 
tember 23, 1891,  dismissing  Backnam's  contest  and  awarding  the  right 
of  entry  to  William  Gilchrist. 

The  record  shows  that  on  September  23,  1891,  Backnam  filed  an 
application  to  enter  the  above  described  land,  which  the  local  officers 
rejected  for  conflict  with  homestead  entry  Ko.  77G9. 

On  September  25, 1891,  Gilchrist  filed  an  application  for  the  same 
iaud,  which  they  also  rejected  because  it  conflicted  with  Byram^s  entry. 
On  the  same  day  Gilchrist  filed  an  affidavit  of  contest,  alleging  that  he 
settled  on  the  land  seven  minutes  after  twelve  o'clock  noon  of  Septem- 
ber 22,  1891,  and  has  resided  thereon  ever  since,  and  improved  and 
cultivated  the  land. 

On  October  14, 1891,  Bucknam  filed  an  affidavit  of  contest,  alleging 
that  he  settled  on  the  land  September  22,  1891,  prior  to  the  settlement 
made  thereon  by  any  other  person,  and  that  he  has  resided  thereon 
ever  since  and  has  cultivated  and  improved  the  land.  He  also  alleged 
that  Byram  was  disqualified  from  entering,  because  he  entered  ux)on 
and  occupied  the  land  opened  to  settlement  by  the  President's  procla- 
mation of  September  18,  1891,  during  the  prohibited  period.  The  con- 
tests were  consolidated,  and  went  to  hearing  April  28, 1892. 

On  February  1, 1894,  the  local  officers  found  that  Byram  had  resided 
upon  the  land  in  contest  from  the  middle  of  April,  1891,  to  the  latter 
part  of  June,  1891,  and  that  his  occupation  of  the  land  during  1891  was 
under  lease  given  by  an  Indian,  who  represented  to  Byram  that  he 
intended  to  take  the  land  as  an  allotment;  that  about  the  latter  part 
of  June,  1891,  the  said  Indian  informed  Byram  that  he  woiild  not  take 
the  land  as  an  allotment,  and  that  Byram  then  removed  from  the  land 
to  Old  Oklahoma,  and  that  since  June,  1891,  and  prior  to  September  22, 
1891 ,  Byram  had  frequently  passed  over  the  land  and  in  the  vicinity  of 
it.  Upon  this  finding  they  held  that  Byram  was  disqualified  to  enter 
the  land,  and  recommended  the  cancellation  of  his  entry.  They  further 
found  that  Bucknam,  when  he  made  settlement,  and  at  the  time  of  the 
hearing,  was  the  owner  of  one  hundred  and  sixty  acres  of  land  in 
Chase  county,  Kansas,  and  that  he  was  therefore  disqualified  to  enter 
the  land,  and  recommended  that  Gilchrist  be  allowed  to  make  entry 
of  the  land. 

Both  Byram  and  Bucknam  appealed. 

Your  office  affirmed  the  judgment  of  the  local  officers. 

The  land  in  controversy  is  part  of  that  opened  to  settlement  and 
entry  by  the  act  of  February  13, 1891  (26  Stat.,  759),  and  the  President's 
proclamation  of  September  18,  1891. 

It  is  not  necessary  to  consider  the  testimony  in  regard  to  the  allega- 
tion that  Byram  is  disqualified  by  reason  of  his  having  entered  the 
Territory  during  the  prohibited  period,  as  I  am  of  opinion  that  Bucknam 
made  settlement  prior  to  both  Byram  and  Gilchrist.  As  to  Byram — 
what  is  the  testimony  t    Backnam  swore  that  he  reached  the  land  about 
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two  minutes  after  twelve  o'clock  M.  When  asked  if  he  saw  any  one 
on  the  land,  he  answered:  "No.^^  "When  did  you  first  see  any  onef 
Answer:  "I  wonld  think  I  had  been  there  about  two  minutes,  may  be, 
a  little  more  or  a  little  less."  "WTio  did  you  see!"  Answer:  "The 
first  I  saw,  two  colored  men  come  up  across  the  school  claim  noilheast." 
"Who  nextf''  "Mr.  Wyley  R.  Byram  and  his  father  were  two  next 
men  that  I  saw."  "  When  was  that  timet"  "  Mr.  Byram,  the  old  gen- 
tleman, took  out  his  watch,  and,  as  near  as  I  can  recollect,  said  it  was 
six  or  seven  minutes,  I  wouldn't  be  positive  which  it  was,  past  twelve." 
Byram  was  asked,  "At  what  time  and  place  did  you  first  see  Mr. 
Bucknam,"  and  replied:  "I  first  saw  him  on  the  land  in  dispute  about 
forty  rods  east  and  about  forty  rods  north  of  the  south  line;"  then  cor- 
rected his  answer  by  saying,  "About  forty  rods  west  of  the  east  line 
and  forty  rods  north  of  the  south  line,  standing  by  a  pole.  I  think 
about  three  minutes  past  twelve  o'clock  was  when  I  first  saw  him,  close 
to  that."  But  he  does  not  pretend  that  he  reached  the  land  before 
Bucknam.  And  in  his  appeal  he  relies  solely  upon  the  charge  against 
Bucknam  "that  he  was  disqualified  by  reason  of  being  the  owner  of 
one  hundred  and  sixty  acres  of  land  in  the  State  of  Kansas."  (See 
fourth  specification  of  errors  in  Byram's  appeal.) 

Ux)on  the  claim  of  Bucknam : 

In  your  office  decision  it  is  stated  that: 

Dnrini^  the  progress  of  the  trial,  on  May  7, 1893,  a  stipulation  was  entered  into 
between  Gilchrist  and  Bucknam,  by  which  it  was  agreed  that  Bucknam  settled  on 
the  land  two  minutes  after  twelve  o'clock,  noon,  of  September  22,  1891,  and  before 
any  settlement  made  by  Gilchrist,  and  that  if  Bucknam  was  qualified  to  enter,  his 
rights  were  superior  to  those  of  Gilchrist. 

This  is  an  error. 

The  record  does  not  show  any  agreement  between  Gilchrist  and 
Bucknam.  In  pages  107-108  of  the  testimony,  there  is  an  agreement 
between  Gilchrist  and  Byram,  to  which  Bucknam  was  not  a  party. 

Bucknam  is  charged  with  "soonerism."  But  the  charge  is  not  sup- 
ported by  the  evidence.  The  evidence,  in  his  behalf,  shows  that,  at 
twelve  o'clock  M.,  on  the  22d  day  of  September,  1891,  he  started  from 
the  northeast  side  of  the  Cimarron  river,  crossed  the  river  on  foot,  and 
went  the  balance  of  the  way  on  horseback,  traveling  in  a  southwest 
direction  from  the  river  for  some  twenty  or  twenty-five  rods,  through 
some  scattering  trees,  and  crossing  Soldier  creek  to  an  open  prairie; 
thence  to  the  southeast  quarter  of  Sec.  17,  Tp.  17  N.,E.  1  B.,  about 
forty  rods,  or  a  little  over  from  the  south  line,  and  about  thirty-five  or 
forty  rods  from  the  east  line  of  the  quarter.  He  then  stuck  up  a  stake 
in  the  ground  about  nine  feet  long,  the  forks  of  the  stake  ran  up  in 
a  '^  V  shape;  tied  a  small  handkerchief  to  the  end  of  the  prongs  of 
the  stake;  that  he  arrived  on  the  land  in  dispute  from  one  and  a  half 
to  two  minutes  after  twelve  o'clock;  plowed  about  four  rods  long  and 
one  rod  wide  that  evening;  that  on  the  28th,  29th  and  30th  of  Septem- 
ber he  was  hauling  and  preparing  the  lumber  for  a  house;  that  he  put 
frame  up  for  the  house  on  the  5th  of  October,  and  afterwards  completed 
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Bat  it  does  not  appear  that  Gilchrist  claimed  a  preference  right  by 
reason  of  Bucknam's  alleged  disqualification  as  a  ^'  sooner."  In  his 
contest  affidavit  he  simply  alleged  priority  of  settlement,  and  claimed 
the  land  on  that  ground.  I  am,  therefore,  of  opinion  that  there  is  no 
error  in  your  office  decision  refusing  to  oyerrule  the  decision  of  the 
local  officers  on  Bucknam^s  motions  to  tax  the  costs  as  against  him  to 
Gilchrist. 

Bucknam  will  be  allowed  to  enter  the  land,  and  GUchrist's  applica- 
tion rejected. 

The  decision  of  your  office  is  modified  as  above  indicated. 


Aspen  Consolidated  MiNiNa  Go.  v.  Williams. 

Motion  for  review  of  departmental  decision  of  July  7, 1896,  23  L.  D., 
34,  denied  by  Secretary  Smith  August  28, 1896. 


HOMESTEAD  CONTEST— DEATH  OF  CONTESTANT-ENTBY. 

Mbaohes  V,  Caldwell. 

A  charge  that  a  contest  waa  begun  nnder  a  speculative  contract  with  a  third  party, 
if  proven,  will  not  affect  the  subsequent  entry  of  the  tract  involved,  after  its 
restoration  to  the  public  domain,  by  the  widow  of  the  contestant  in  her  own 
right,  the  contestant  having  died  prior  to  the  conclusion  of  the  contest. 

Assistant  Secretary  Reynolds  to  the  Commissioner  of  the  General  Land 
(W.  A.  L.)  Office,  August  28^  1896.  (J.  L.) 

This  case  involves  lots  2,  4,  and  5,  and  the  SE.  i  of  the  SW.  i  of 
section  3,  T.  IL  N.,  E.  3  W.,  Oklahoma  land  district,  Oklahoma.  On 
December  24, 1894,  Mrs.  Belle  Caldwell  made  homestead  entry  No.  9429 
of  said  land.  On  March  26,  1895,  J.  W.  Meagher  tiled  his  affidavit  of 
contest  against  said  entry,  and  afterwards,  on  October  30,  1895,  an 
amended  and  sup})]emental  affidavit  of  contest,  both  based  upon  infor- 
mation and  belief.  He  also  filed  a  corroboratory  affidavit  of  one  Samuel 
Crocker  based  ui)Ou  personal  knowledge.  From  these  three  papers  it 
appears  that  the  ground  of  contest  as  alleged  was: 

That  in  the  month  of  Jnly,  1889^  Robert  Caldwell,  whose  residence  at  that  time 
was  Colnmbus  Janction,  Iowa,  came  to  visit  said  Samuel  Crocker  at  Oklahoma 
City.  That  Crocker  suggested  to  Caldwell  that  he  knew  a  person  who  he  feared 
would  lose  her  claim,  and  offered  to  bring  him  acquainted  with  the  daimi  and  the 
evidence  necessary  to  maintain  a  contest  against  the  same,  provided  he  (Caldwell) 
would  pledge  his  word  to  Crocker,  that  if  a  successful  contestant,  he  (Caldwell) 
would  give  the  said  party  one  half  of  the  claim.  That  Caldwell  gave  said  pledge 
to  Crocker.  That  thereupon  Crocker  furnished  Caldwell  with  the  name  of  Rachel 
A.  Haines  and  a  description  of  her  entry;  and  with  the  evidence  necessary  to  main- 
tain a  contest  against  her.  And  that  under  that  agreement  with  Crocker,  Caldwell 
instituted  and  successfully  prosecuted  a  contest  against  Rachel  A.  Haines's  entry  of 
the  tract-A  herein  involved. 

On  October  30, 1895,  the  register  and  receiver,  on  motion  of  Mrs. 
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Caldwell,  and  after  hearing  argainents  by  counsel,  on  both  sides,  dis- 
missed Meagher's  contest,  npon  the  ground  that  the  facts  alleged,  if 
traCy  were  not  sufficient  in  law. 

Meagher  appealed;  and  on  April  17, 1896,  your  office  affirmed  the 
decision  of  the  local  officers,  finding  that  ^^the  charges  found  in  the 
complaint  are  not  sufficient  to  warrant  an  investigation." 

Meagher  has  appealed  to  this  Department. 

It  appears  that  the  contest  initiated  by  Eobert  Caldwell  against 
Bachel  A.  Haines  was  finally  closed  in  favor  of  the  contestant  on 
Kovember  14, 1894,  in  accordance  with  the  decision  of  this  Department 
rendered  therein  on  appeal.  Eobert  Caldwell  was  then  dead.  He  died 
on  December  24, 1892,  leaving  surviving  him  a  widow,  Mrs.  Belle  Cald- 
well aforesaid,  and  two  infant  children,  Eobert  C.  and  Catheriue  E. 
Caldwell.  Mrs.  Caldwell  qualified  as  administratrix  of  her  husband's 
estate  on  January  17, 1893. 

On  December  24, 1894,  after  Eachel  A.  Haines's  entry  had  been  can- 
celed, and  the  land  in  contest  had  been  restored  to  the  public  domain, 
Mrs.  Belle  Caldwell  made  homestead  entry  of  said  land  as  above 
stated. 

The  facts  alleged  in  Meagher's  affidavits  of  contest,  if  true,  cannot 
affect  the  qualifications  of  Mrs.  Belle  Caldwell  as  a  homestead  entry- 
man  in  her  own  right.  She  is  a  citizen  of  the  United  States,  twenty- 
one  years  old,  an  unmarried  woman,  and  the  head  of  a  family  consisting 
of  herself  and  two  children.  It  is  irrelevant  to  consider  what  would  or 
would  not  have  been  the  effect  of  Eobert  Caldwell's  pledge  to  Samuel 
Crocker,  as  against  Eobert  Caldwell,  if  he  had  survived  the  successful 
termination  of  his  contest  and  had  attempted  to  exercise  his  preference 
right  of  entry.  His  preference  right  of  entry  died  with  him.  It  was  a 
personal  privilege  not  assignable,  not  devisable,  not  transmissible  by 
inheritance.  Mrs.  Belle  Caldwell  was,  fortunately  for  her,  the  first 
legal  applicant  for  the  land  in  contest  after  its  restoration.  Her  rights 
rest  upon  her  personal  qualification  under  the  homestead  laws;  and  the 
sin  of  her  husband  (if  any)  cannot  be  visited  upon  her. 

Your  office  decision  is  hereby  affirmed. 


MHONG  GLAIM-ADTTEnSi:  PBOCEEBINGS-ACT  OF  MABCH  3,  1881. 

KEWMAN  V.  Babnes. 

Under  the  act  of  March  3, 1881,  the  jndgment  of  a  court  in  adverse  proceedings  to 
the  effect  that  neither  party  has  shown  title  to  the  land  inYolved,  preclades  sub- 
sequent favorable  action  by  the  Land  Department  on  the  claim  of  the  applicant. 

Acting  Secretary  Reynolds  to  the  Commissioner  of  the  General  Land  Office, 

August  28y  1896.  (P.  J.  0.) 

The  record  shows  that  Henrietta  E.  Barnes  and  a  co-claimant  made 
application  for  a  patent  for  the  Altura  quartz  mine,  San  Francisco 
1814— VOL  23 17 
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land  district,  California.  During  tlie  period  of  publication  Samuel 
!Newman  filed  an  adverse  and  protest  against  said  entry,  and  in  due 
time  brought  suit  in  the  superior  court  of  the  county  in  which  the  land 
is  situated,  as  provided  for  in  section  2326  Bevised  Statutes.  The 
judgment  of  the  court  on  the  issues  presented  was, — 

We  ore  unable  to  say  that  either  of  the  parties  to  this  action  are  entitled  to  the 
premises  in  controverB3\    The  action  will  be  dismissed. 

Notwithstanding  this  judgment  the  defendant  filed  her  application 
to  purchase  and  the  same  was  allowed  by  the  local  officers.  Subse- 
quently Samuel  Kewman  filed  a  protest  against  said  entry,  setting  forth 
the  proceedings  had  in  the  court,  and  asking  that  the  entry  be  recalled 
and  canceled,  and  the  proceeding  in  the  matter  of  the  application  for 
patent  be  dismissed. 

It  appears  that  your  office  on  receipt  of  this  protest,  by  letter  of 
June  12, 1894,  directed  that  the  protestant  be  allowed  a  hearing  "to 
determine  whether  the  law  has  been  complied  with  in  this  case.''  A 
hearing  was  accordingly  had  and  the  protestant  introduced  two  wit- 
nesses for  the  purpose  of  showing  that  the  annual  work  was  not  done 
in  said  claim  for  the  year  1893.  The  claimant  did  not  offer  any  testi- 
mony. The  local  officers  found  that  the  claimant  had  made  full  com- 
pliance with  the  law  and  was  entitled  to  the  patent,  and  recommended 
the  dismissal  of  the  protest. 

On  appeal,  your  office  by  letter  of  September  3, 1895,  reversed  the 
action  below  and  held  the  minerjil  entry  for  cancellation.  Whereupon 
defendant  prosecutes  this  appeal,  assigning  numerous  grounds  of 
error,  which,  however,  it  is  not  deemed  necessary  to  consider  at  length, 
tbr  the  reason  that  there  is  but  one  proposition  involved  in  this  con- 
troversy and  that  is  conclusive  of  the  issue. 

The  act  of  March  3,  1881  (21  Stat.,  505),  provides: 

That  if,  in  any  action  hrought  pui*suaat  to  section  twenty-three  hundred  and 
twenty-six  of  tho  Revised  Statutes,  title  to  the  ground  in  controversy  shall  not  he 
established  by  either  party,  the  jury  shall  so  find,  and  judgment  shall  be  entered 
according  to  the  verdict.  In  siich  case  costs  shall  not  be  allowed  to  either  party, 
and  the  claimant  shall  not  proceed  in  the  land-office  or  be  entitled  to  a  patent  for 
the  ground  in  controversy  until  he  shall  have  perfected  his  title. 

The  trial  of  the  cause  in  the  local  court  was  without  the  intervention 
of  a  jury.    The  finding  of  the  court  was, 

that  neither  the  plaintiff,  Samuel  Newman,  nor  the  defendants,  Henrietta  E.  Barnes 
and  Hiram  B.  Barnes,  had  on  the  24th  day  of  August,  1891,  or  at  any  time  prior 
thereto,  the  i)088ossion  of,  or  were  they  or  either  of  them,  entitled  to  the  possession 
of  the  land  or  mining  claim  described  in  finding  V. 

The  judgment  rendered  on  the  finding  has  been  given  above. 

In  view  of  the  plain  and  unmistakable  language  of  the  statute, 
together  with  the  finding  of  the  court,  and  the  faets,  it  would  seem  to 
be  idle  to  argue  that  the  claimant  had  any  right  to  make  entry  after 
the  rendition  of  this  judgment.  The  statute  provides  for  the  submis- 
sion of  controversies  between  rival  mining  claimants  to  a  court  of 
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oompeteDt  jurisdiction  for  the  puri)ose  of  settling  any  dispute  in  regard 
to  their  possessory  rights. 

It  is  also  wisely  provided  that  where  neither  party  is  entitled  to  judg. 
ment,  the  court  shall  so  find.  It  would  seem  that  the  last  paragraph 
of  the  act  of  March  3, 1881,  HV{pra^  wafi  sufficient  in  itself  to  preclude 
the  local  office  from  entertainiug  the  application  to  enter  the  land  after 
judgment  had  been  rendered  by  the  court.  So  far  as  the  record  before 
me  shows  the  proceeding  was  regular  in  every  way,  and  there  is  no 
complaint  made  to  the  jurisdiction  or  otherwise,  so  far  as  the  court  pro- 
ceeding is  concerned.  In  view  of  this,  it  is  difficult  to  conceive  upon 
what  hypothesis  the  claimant  was  allowed  to  make  entry.  In  view 
of  the  judgment  rendered,  it  became  entirely  immaterial  whether  the 
assessment  work  was  done  for  the  year  1893  under  the  former  entry,  or 
for  any  other  year,  as  they  had  no  right  to  the  property. 

Your  office  judgment  is  therefore  affirmed. 


TIMBBB-Ctri/rnHE  CONTEST— NOTICE  OF  CANCELLATION— APPLICATION 

TO  ENTER. 

Melloy  v.  Faisfield  (On  Review). 

An  interyening  entry  will  not  defeat  the  preferred  right  of  a  successfal  contestant 
who  fails  to  receive  notice  of  cancellation,  if  such  failare  is  not  due  to  want  of 
diligence  on  his  part. 

An  application  to  make  timher-cultare  entry,  filed  with  a  timber-cnlture  contest, 
prior  to  the  repeal  of  the  timber-culture  law,  if  not  returned  to  the  local  office 
on  the  successful  termination  of  the  contest,  is  a  pending  application  that  oper- 
ates to  exclude  the  land  &om  the  adverse  appropriation  of  an  intervening  appli- 
cant. 

As9Mant  Secretary  Reynolds  to  the  Commiasioner  of  the  General  Land 
(W.  A.  L.)  Office,  August  28, 1896.  (G.  0.  R.) 

Albert  E.  Melloy  has  filed  a  motion  for  review  of  departmental  deci- 
sion of  October  31,  1895  (21  L.  D.,  347),  rejecting  his  application  to 
make  timber-culture  entry  of  the  SW.  J  of  Sec.  1,  T.  21  N.,  E.  54  W., 
Alliance,  IN^ebraska. 

Said  departmental  decision  reversed  the  action  of  your  office  of 
January  10,  1894,  which  held  for  cancellation  timber-culture  entry 
made  for  said  tract  May  14, 1888,  by  Andrew  M.  Fairfield. 

It  appears  that  the  land  was  entered  on  June  2, 1885,  by  one  Fred- 
erick Plogue  under  the  timber-culture  laws,  and  that  on  August  17, 
1886,  Melloy  filed  a  contest  affidavit  against  said  entry;  with  this  con- 
test affidavit  he  also  filed  his  application  to  make  timber-culture  entry 
of  the  land. 

A  hearing  was  had  at  North  Platte,  October  22, 1896;  Plogue  made 
defiftult.  The  local  officers  recommended  that  this  entry  be  canceled, 
and  your  office,  by  letter  ("H")  of  March  21, 1888,  affirmed  the  action 
of  the  register  and  receiver  and  canceled  the  entry. 
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The  contest  affidavit  was  sworn  to  before  one  Laflerty,  a  notary  pub- 
lic, on  June  29, 1806.  Lafferty  appears  to  have  written  the  affidavit, 
and  in  doing  so  wrote  the  contestant's  name  as  '^Albert  Maloy."  Ck>n- 
testant  was  then  advised  that  he  could  sign  his  name  to  the  affidavit 
spelled  in  the  same  way,  and  could  correctly  spell  it  when  he  came  to 
enter*    He  accordingly  signed  his  name  as  thus  directed. 

In  the  affidavit  accompanying  his  application  to  enter,  he  wrote  his 
name  ** Albert  Malloy ;''  in  the  affidavit  to  secure  service  on  Plogue  by 
publication,  executed  also  at  the  same  time,  he  wrote  his  name  ^^Albert 
Maloy.''  Service  on  Plogue  by  publication  was  secured  in  the  name  of 
"Albert  Maloy;"  and  he  signed  his  name  in  the  same  way  ia  his  affi- 
davit, showing  that  he  had  mailed  notice  to  Plogue  at  last  known 
address,  &c. 

The  decision  of  the  register  and  receiver,  dated  November  23, 1886, 
recommending  the  entry  for  cancellation,  was  entitled  "  Albert  Maloy 
r.  Frederick  Plogue." 

On  February  27, 1888,  the  contestant  wrote  from  Minatjire,  Nebraska, 
to  Mr.  G.  B.  Blakely,  then  receiver  of  the  Sidney,  Nebraska,  land  office, 
as  follows: 

Db.  Sir:  I  have  been  compelled  to  leave  the  country  for  a  few  months,  and  fearing 
the  return  on  my  contest  might  be  made  while  absent,  I  have  made  out  my  papors 
ftnd  will  remit  yon  the  money  for  entry.    Hoping  this  may  prove  satisfactory,  I  am, 
Yours  very  resp'y, 

Aliiert  R.  Mellot. 

Please  find  enclosed  $14 .  If  this  is  not  satisfactory,  notify  me  at  Fort  Lara- 
mie, Wyo.y  c'f,  P.  F.  Ranch. 

Accompanying  this  letter  he  also  forwarded  his  application  to  make 
tiinber-culture  entry  of  the  land,  with  necessary  affidavit,  sworn  to 
before  one  John  Dyer,  a  notary  public.  In  all  these  papers  he  signed 
his  name  "Albert  E.  Melloy." 

The  receiver  promptly  answered  this  letter,  on  March  3, 1888,  and 
addressed  the  same  to  Albert  K.  Melloy,  Fort  Laramie,  Wyoming, 
saying: 

Enclosed  find  $14  check  amount  sent  by  you,  and  yonr  T.  C.  app.  and  aff.,  which 
are  rejected  for  the  reason  that  we  have  not  received  cancellation  yet.  You  will  be 
notified  when  same  is  canceled. 

Resp'y,  G.  B.  Blakblt, 

Eec    S. 

On  May  14, 1888,  Andrew  M.  Fairfield  was  allowed  to  make  timber- 
cnltore  entry  of  the  land,  and  on  June  19,  1888,  Melloy's  application 
was  rejected,  because  of  conflict  with  Fjiirfield's  entry,  and  Melloy 
appealed. 

Tour  office  letter  ("0")  of  October  30, 1888,  ordered  a  hearing  «to 
determine  the  priority  between  the  parties.^ 

Upon  this  hearing  the  local  officers  decided  that  Melloy  was  legally 
notified  of  the  cancellation  of  Plogue\s  entry  and  had  failed  to  avail 
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himself  of  the  preference  right  of  entry  within  the  thirty  days  allowed 
by  law,  dismissed  tlie  contest,  and  allowed  Fairfield's  entry  to  remain 
intact. 

Melloy  appealed,  and  yonr  office  letter  ("H'^)  of  September  19,1891, 
reversed  the  action  of  the  register  and  receiver,  and  held  Fairfield's 
entry  for  cancellation. 

Fairfield  filed  a  motion  for  review,  which  yonr  office  sustained  on 
February  12, 1892,  and  a  heariug  was  ordered  "to  determine  whether 
Melloy  received  legal  notice  of  the  cancellation  of  Plogne's  entry.'' 

Hearing  was  ordered  for  May  16, 1892;  bnt  on  March  7, 1893,  Melloy 
tiled  a  motion  for  review  of  your  office  decision  of  February  12, 1892, 
ordering  the  hearing.  Your  office  letter  of  April  30, 1892,  denied  Mel- 
loy's  motion  for  review,  and  he  appealed. 

Your  office,  by  letter  of  May  31, 1892,  declined  to  forward  the  appeal, 
and  on  June  15,  1892,  Melloy  filed  his  petition  for  certiorari.  The 
Department,  on  October  5, 1892,  denied  said  petition,  and  your  office 
directed  the  hearing  to  proceed,  as  per  order  of  February  12, 1892. 

Hearing  was  accordingly  had  at  the  local  office,  testimony,  oral  and 
by  deposition,  was  submitted,  and  case  closed  May  29, 1893. 

On  August  10,  1893,  the  register  and  receiver  recommended  that 
Melloy's  contest  be  dismissed  and  Fairfield's  entry  held  intact. 

On  appeal,  your  office,  by  decision  dated  January  10, 1894,  reversed 
that  action,  and  held  that  Melloy  is  entitled  to  his  preference  right^ 
and  that  Fairfield's  entry  is  subject  thereto. 

The  Department,  in  the  decision  sought  to  be  reviewed  (21  L.  D., 
347),  reversed  your  office  decision,  and  held  Fairfield's  entry  intact. 

Practically,  two  questions  are  raised  by  this  motion : 

1.  Did  Melloy  receive  notice  of  the  cancellation  of  Plogne's  entry,  or, 
failing  to  receive  such  notice,  was  the  failure  attributable  to  his  own 
carelessness  or  neglect  in  the  premises? 

2.  Was  Melloy  entitled  to  have  his  entry  placed  of  record  on  the 
cancellation  of  Plogne's  entry  under  his  application  made  at  the  time 
he  filed  his  contest  against  Plogne's  entry! 

Melloy  was  certainly  entitled  to  a  preference  right  of  entry  on  the 
cancellation  of  Plogne's  entry.  It  will  be  noticed  above  that  twenty- 
two  days  before  your  office  canceled  Plogne's  entry,  Melloy  mailed  to 
the  local  office  his  second  application  to  make  entry  of  the  land,  enclosed 
a  check  for  $14,  and  directed  the  local  officers  to  notify  him  at  Fort 
Laramie,  Wyoming,  care  of  P.  F.  llanch.  He  signed  his  name  ** Albert 
IL  Melloy,"  thus  corresponding  with  his  application  then  transmitted. 
The  receiver  notified  him  that  his  application  was  rejected,  and  in  doing 
so  addressed  him  as  directed,  in  name  and  place. 

Your  office  decision  canceling  Plogne's  entry  wap  promptly  received 
at  the  local  office,  and  on  April  2, 1888,  the  register  wrote  the  notice, 
advising  Melloy  that  he  was  "allowed"  thirty  days'  preference  right  of 
entry.    This  letter,  as  shown  on  the  envelope,  was  mailed  at  Sidney, 
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Nebraska,  April  3, 1888,  and  addressed  to  ^^  Albert  Maloy,  Ft.  Laramie, 
Wyo."  The  instmctions  which  Melloy  gave  the  local  officers,  and 
which,  as  above  seen,  were  received  by  the  office,  were  thas  not  carried 
oat;  the  name  was  not  written  as  he  had  directed,  and  the  register 
failed  to  place  on  the  envelope  ^^cT  P.  F.  Ranch,''  meaning  Pratt  and 
Ferris  ranch. 

It  appears  that  this  ranch  was  owned  by  Messrs.  Pratt  and  Ferris; 
that  it  is  abont  thirty-five  miles  from  Fort  Laramie,  Wyoming,  and 
several  hands  were  employed  by  the  company  to  attend  to  stock,  etc 
Among  the  persons  so  employed  was  Melloy,  and  he  was  so  engaged 
daring  April  and  May,  1888. 

Melloy  swears  that  aboat  April  10, 1888,  he  went  from  Pratt  and 
Ferris  ranch  to  the  post-office  at  Fort  Laramie;  that  he  was  then 
expecting  a  registered  letter  fr-om  the  laud  office  notifying  him  of  his 
preference  right  to  enter  the  land;  that  the  postmaster  informed  him 
there  was  no  letter  for  him,  but  there  was  a  registered  letter  there  for 
^<A.  Maley;"  ^^I  told  him  it  might  be  for  me;  he  said,  no,  it  belonged 
to,  it  was  for  Maley  that  lived  east  of  the  post  office,  x>ointing  his  finger 
in  that  direction;"  that  he  was  thus  led  to  believe  that  the  postmaster 
knew  the  petson  to  whom  the  letter  belonged ;  that  it  was,  perhaps,  six 
weeks  before  he  next  inquired  for  mail  at  Fort  Laramie;  that  his  mail 
was  regularly  sent  down  to  him  with  the  Pratt  and  Ferris  mail ;  that 
about  the  first  of  May,  1888,  he  wrote  a  letter  of  inquiry  to  the  land 
office. 

The  record  contains  such  a  letter  of  inquiry,  dated  May  21, 1888,  and 
addressed  to  the  receiver.  In  this  letter,  signed  <'A.  B.  Melloy,"  he 
says: 

I  am  compelled  to  write  aj^in  for  infonnation  regarding  my  contest  on  T.  C.  entry 
No.  6750.  .  .  .  I  am  led  to  believe  there  is  some  crooked  work  abont  the  contest, 
as  there  was  another  contest  the  same  as  mine  and  it  was  decided  last  winter;  can*t 
see  w&y  it  takes  mine  so  mach  longer. 

It  will  be  noticed  that  this  letter  was  written  seven  days  after  Fair- 
field entered  the  land. 

As  tending  to  corroborate  Melloy's  statement  that  he  went  to  Fort 
Laramie  post-office  about  April  10,  1888,  one  Yorick  Nichols  swears 
that  he  lived  near  the  Pratt  and  Ferris  ranch  in  April  and  May,  1888, 
and  knew  Melloy;  that  he  got  his  leg  broken  and  was  sent  to  the  hos- 
pital at  Fort  Laramie;  tliat  while  in  the  hospital,  and  about  April  11, 
or  12, 1888,  Melloy  visited  him;  that  he  remained  in  the  hospital  four 
and  a  half  weeks,  and  on  his  return  to  Pratt  and  Ferris  ranch,  about 
May  5,  he  tbuiid  Melloy  there. 

B.  H.  Hart,  who  was  postmaster  at  Fort  Laramie  in  April,  1888,  tes- 
tified that  on  May  4, 1888,  he  received  a  letter  registered  at  Sidney, 
Nebraska,  addressed  to  ^<A.  Maley."  ^<  Can't  say  at  what  time  it  was 
called  for,  or  whether  it  was  called  for  at  all;"  that  Melloy  did  call  for 
a  letter,  but  affiant  was  unable  to  state  when;  that  the  records  of  the 
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post-office  sbow  that  the  exact  spelling  on  the  registered  letter,  received 
about  April  4, 1888,  is  "A.  Ma  ley.'' 

In  a  deposition  subsequently  sworn  to  by  Mr.  Hart  (February  23, 
1893),  he  stated  that  Melloy  resided  at  the  Pratt  and  Ferris  ranch,  and 
in  April  and  May,  1888,  received  his  mail  at  Fort  Laramie;  he  repeated 
his  testimony  as  to  receiving  the  letter  addressed  to  <<A.  Maley,"  and 
swore  that  no  one  called  for  the  letter  by  that  name;  he  modified  his 
former  testimony  by  saying  that,  to  the  best  of  his  knowledge  and 
recollection,  Albert  R.  Melloy  called  for  a  registered  letter  at  Fort 
Laramie  in  April,  1888;  that  mail  was  received  at  the  Pratt  and  Ferris 
ranch  from  the  post-office  at  Fort  Luraiuie  once  and  frequently  twice  a 
week;  that  he  returned  the  registered  letter  to  the  sender  July  1, 1888. 
He  further  stated:  '^I  believe  if  said  letter  had  been  addressed  to 
Albert  R.  Melloy,  he  would  have  received  it." 

That  the  x>08tmaster  incorrectly  recorded  the  name  as  addressed  on 
said  letter  is  evidenced  by  the  envelope  itself.  The  letter  was  addressed 
as  follows :  "Albert  Maloy,  Ft.  Laramie,  Wyo."  It  was  mailed  April 
3, 1888,  irom  Sidney,  Nebraska. 

The  records  of  the  Fort  Laramie  office  thus  corroborate  Melloy's 
statement;  the  i>ostmaster  told  him  there  was  a  registered  letter  for 
'*A.  Maley,"  when  as  a  fact  it  was  addressed  to  Albert  Maloy.  He  had 
instructed  the  local  office  to  address  him  by  the  name  he  employed  in 
his  second  application  to  enter,  namely:  Albert  R.  Melloy.  This  was 
done  by  the  local  office  when  they  notified  him  at  Fort  Laramie,  on 
March  3, 1888,  that  his  application  was  rejected;  but  one  month  later 
the  register  failed  to  obey  said  instructions  in  two  particulars :  first,  as 
to  the  name;  second,  as  to  the  specific  instructions  to  send  the  letter 
"c'f  P.  F.  Ranch.'' 

It  is  true,  Melloy  spelled  his  name  difierently  in  his  contest  with 
Plogue  and  in  his  application  to  enter,  but  it  sufficiently  appears  that 
he  was  at  all  times  anxious  to  receive  the  notice  advising  him  of  his 
right  to  enter;  and  his  correspondence  with  the  local  office  shows  he 
was  diligent.  There  can  be  little  doubt  that  he  went  to  Fort  Laramie 
on  or  about  April  10, 1888,  and  made  inquiry  for  the  letter  then  await- 
ing him,  and  that  it«  delivery  to  him  was  refused  by  the  postmaster. 
It  is  reasonably  certain,  also,  that  if  the  notice  had  been  addressed  as 
per  his  own  instructions,  he  would  have  received  it.  His  failure,  there- 
fore, to  receive  the  letter  can  in  no  manner  be  attributed  to  his  own 
carelessness  or  neglect. 

Thomas  0.  Patterson,  of  Forth  Platte,  Nebraska,  was  Melloy's  attor- 
ney, and  the  records  show  that  he  was  so  noted  on  the  records.  JEIe 
swears  that  he  received  notice  of  the  cancellation  of  Plogue's  entry  on 
May  29, 1888  (fifteen  days  after  Fairfield  made  entry),  and  on  same 
day  wrote  Melloy  at  Fort  Laramie. 

The  depositions  of  one  Harry  Mosler,  William  Walker  and  Charles 
Amerman  were  read  in  evidence,  for  the  purpose  of  discrediting  the 
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testiiDoiiy  of  Melloy  as  to  his  calling  for  the  letter  at  the  time  and  place 
sworn  to  by  him.  It  is  sufficient  to  say  that  the  testimony  of  these 
witnesses  is  directly  impeached  by  the  post-office  records.  To  illos- 
trote:  Mosler  swore  that  he  was  at  Fort  Laramie  in  the  latter  part  of 
May,  1888,  when  Melloy  had  a  conversation  with  the  postmaster  about 
the  registered  letter;  that  the  postmaster  told  him  there  had  been  a 
registered  letter  there  for  him,  but  that  the  same  had  been  returned; 
that  they  looked  at  the  post-office  records.  Mr.  Hart  swore  that  the 
registered  letter  was  returned  July  1, 1888,  and  Melloy  swore  he  never 
knew  Mosler.  The  testimony  of  Walker  and  Amerman  is  equally  unsat- 
isfactory and  fails  entirely  to  impeach  Melloy^s  testimony. 

In  ordinary  contests,  where  tbe  preference  right  is  awarded  under  the 
act  of  May  14, 1880,  it  is  presumed  that  notice  thereof  sent  to  the  con- 
testant at  his  post-office  address  reached  him;  and,  if  in  due  time  be 
fails  to  apply  for  the  land,  the  same  is  subject  to  the  first  legal  appli- 
cant, whose  entry  would  be  prima  fctcie  valid.  But  if  after  such  entry 
it  should  be  made  to  appear,  affirmatively,  that  the  contestant,  without 
any  fault  of  his  own,  failed  to  receive  the  notice  sent  to  him,  it  would  be 
proper,  after  due  notice,  to  cancel  the  intervening  entry  and  allow  con- 
testant the  privilege  of  exercising  his  preference  right  under  his  contest. 
Bobertson  v.  Ball  ei  al.,  10  L.  D.,  41. 

Second.  It  is  alleged  in  the  motion  that  the  application  to  make  tim- 
ber-culture entry,  filed  by  Melloy  on  the  date  the  contest  was  initiated, 
was  never  returned  to  the  local  officers  for  allowance,  but  is  still  pend- 
ing, among  the  papers  in  this  case,  and  was  a  bar  to  the  entry  of 
Fairfield. 

The  timber-culture  laws  having  been  repealed  by  the  act  approved 
March  3, 1891  (26  Stat.,  1095),  it  is  clear  that  Melloy  could  not  now  be 
permitted  to  make  a  new  timber-culture  entry,  but  if  his  applications, 
made  June  2,  and  Februaiy  27, 1888,  were  in  fact  not  returned  to  the 
local  office  on  the  cancellation  of  Flogue's  entry,  so  as  to  enable  him  to 
perfect  the  entry,  his  right  still  exists  under  his  first  application. 

The  circular  of  August  16,  1887,  referred  to  in  Smith  v.  Fitts  (13 
L.  D.,  670),  provides  for  the  rejection,  without  formal  notice,  of  these 
applications  to  enter,  filed  with  contests,  which  are  returned  to  the  local 
office,  and  are  not  perfected  into  entries  witbin  thirty  days  from  notice; 
but,  as  said  in  Zacariab  T.  Bush  (22  L.  D.,  182),  the  circular  <<  does 
not  cover  or  affect  those  applications  which  for  any  reason  are  not 
returned." 

It  follows,  therefore,  that  if  Melloy's  application  was  not  returned  to 
the  local  office,  it  could  not  have  been  acted  upon,  and  was  in  that  con- 
dition a  bar  to  the  allowance  of  Fairfield's  entry.  There  is  no  proof 
that  the  application  was  in  fact  returned,  or  ever  considered,  before 
Fairfield  was  allowed  to  enter.  On  the  contrary,  the  application  of 
February  27, 1888,  was  rejected  June  19, 1888,  more  than  a  month  after 
Fairfield's  entry,  and  then  only  for  "  conflict," 
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For  the  reasons  above  given,  the  motion  herein  is  allowed.  Melloy 
will  be  notified  that  he  will  be  allowed  thirty  days  in  which  to  perfect 
his  timber-culture  entry  of  the  land.  Should  he  apply  within  the  time 
given,  Fairfield's  entry  will  be  canceled ;  otherwise  it  will  remain  intact. 

Departmental  decision  of  October  31, 1895,  in  Melloy  v.  Fairfield,  is 
set  aside  and  revoked. 


BAXLROAD  ORAirT--;rOINT  RESOLUTION  OF  MAT  81,  1870. 

OOBLIS  V.  IS^OBTHEBN  PACIFIC  R.  R.  OO. 

In  determining  what  lands  were  passed  to  the  altered  main,  or  branch  line,  as  pro- 
Tided  for  by  the  joint  resolution  of  May  31,  1870,  said  resolution  mnst  be*  con- 
sidered as  in  the  natnre  of  a  new  grant,  and  that  only  such  lands  as  were  public 
lands  at  the  date  of  the  passage  of  said  resolution  were  intended  to  be  granted 
thereby. 

Acting  Secretary  Reynolds  to  the  OommisHoner  of  the  Oeneral  Land  Office^ 
(W.  A.  L.)  August  28j  1896.  (F.  W.  0.) 

John  H.  Gorlis  has  appealed  from  the  decision  of  your  office,  dated 
September  5j  1894,  rejecting  his  homestead  application  covering  the  W. 
i  of  the  SE.  J  and  Lots  3  and  4  of  Sec.  5,  T.  23  K,  E.  6  B.,  Seattle  land 
district,  Washington,  for  conflict  with  the  grant  to  the  Northern  Paciflc 
Bailroad  Company. 

This  tract  was  within  the  limits  of  the  withdrawal  ui>on  the  map  of 
general  ronte  of  the  main  line  of  said  road,  filed  August  13, 1870,  for 
that  portion  of  the  road  extending  from  Portland,  Oregon,  to  Puget 
Sound.  It  fell  north  of  the  terminal  established  at  this  part  of  the 
road  at  Takoma,  so  that  a  further  consideration  of  any  claim  the  com- 
pany may  make  of  this  laud  on  account  of  the  maiu  line  of  its  road  is 
unnecessary.  It  is,  however,  also  within  the  limits  of  the  company's 
grant  for  the  Cascade  branch,  as  shown  by  the  map  of  definite  location 
filed  March  26, 1884. 

The  records  show  that  one  Amos  Hurst  made  homestead  entry  of 
this  land  June  26, 1869,  which  entry  was  canceled  February  11, 1871. 
In  his  appeal  Corlis  urges  that  said  entry,  being  of  record  at  the  date 
of  the  passage  of  the  joint  resolution  of  May  31, 1870  (16  Stat.,  378)^ 
served  to  defeat  the  grant  on  account  of  said  branch  line. 

By  the  act  of  July  2, 1864,  a  grant  was  made  to  aid  in  the  construc- 
tion of  a  continuous  line  of  railroad 

beginning  at  a  point  on  Lake  Superior  in  the  State  of  Minnesota  or  Wisconsin, 
thence  westerly  by  the  most  elegible  ronte,  as  shall  be  determined  by  said  company, 
within  the  territory  of  the  United  Stiites,  on  a  line  north  of  the  forty-fifth  degree 
of  latitude  to  some  point  on  Paget  Sonud^  with  a  branch  via.  the  valley  of  the 
Columbia  River  .to  a  point  at  or  near  Portland  in  the  State  of  Oregon,  leaving  the 
main  trunk  line  at  the  most  suitable  place  not  more  than  three  hundred  miles  from 
its  western  tenninua. 
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By  the  resolution  of  May  31, 1870  («tfpra),  tbe  desigDatioii  of  the  Hues 
of  road  were  changed.  That  which  by  the  granting  act  was  known  as 
the  branch  line  (via  the  valley  of  the  Oolumbia  Kivcr  to  a  point  at  or 
near  Portland  in  the  State  of  Oregon)  was  chauged  to  main  line,  and 
that  which  had  been  desiguated  as  main  line  (across  the  Cascade 
mountains  to  Pnget  Sound)  was  changed  to  branch  line. 

In  the  case  of  the  United  States  v.  Northern  Pacific  Bailroad  Com- 
pany (152  U.  S.,  284),  in  referring  to  the  joint  resolution  of  May  31, 
1870,  it  was  stated  that: 

By  the  reeolution  of  1S70  it  was  declared  that  if  at  the  time  of  the  final  location 
of  the  company's  main  line  or  branch  there  were  not  enough  lands  per  mile  within 
the  prescribed  limits,  the  deficiency  could  be  supplied  from  lands  within  ten  miles 
beyond  those  limits,  other  than  mineral  and  other  lands  as  excepted  in  the  charter 
of  the  company  *'  to  the  amount  of  the  lands  that  have  been  granted,  sold,  reserved, 
oecnpied  by  homestead  settlers,  pre-empted  or  otherwise  disposed  of  subsequent  to 
the  passage  of  the  act  of  July  2,  1864/'  It  is  therefore  clear  that  no  public  land 
disposed  of  after  the  passage  of  the  act  of  July,  1864,  was  intended  to  be  embraced 
in  the  grant  of  May  31, 1870. 

It  is  true  that  in  the  case  pending  before  the  court  the  lands  involved 
were  upon  the  portion  of  the  road  extending  northward  from  Port- 
land to  Puget  Sound,  and  that  the  grant  for  this  portion  of  the  road 
depended  solely  upon  the  resolution  of  1870,  but  when  it  is  remembered 
that  no  location  had  been  made  of  the  grant  under  the  act  of  18G4 
prior  to  the  resolution  of  1870,  and  that  by  said  resolution  the  location 
of  the  road,  at  least  in  the  then  Territory  of  Washington,  was  changed, 
and  the  further  fact  that  in  providing  for  this  additional  right  to 
indemnity  both  the  main  and  branch  lines  are  referred  to,  I  am  of 
opinion  that  under  the  language  before  quoted,  taken  with  the  resolu- 
tion of  1870,  any  lands  disposed  of  along  the  branch  line  provided  for 
in  said  resolution,  prior  to  the  passage  of  said  resolution,  were  excepted 
from  the  grant  for  the  said  branch  line.  In  other  words,  that  in  deter- 
mining what  lauds  were  passed  to  the  altered  main  or  branch  line  as 
provided  for  by  the  resolution  of  1870,  said  resolution  must  be  consid- 
ered as  in  the  nature  of  a  new  grant  and  that  only  such  lands  as  were 
public  lands  at  the  date  of  the  passage  of  said  resolution  were  intended 
to  be  granted  thereby. 

As  before  stated,  the  records  show  that  the  tract  here  involved  was 
entered  under  the  homestead  law  June  2G,  1869,  which  entry  was  of 
record,  uncanceled,  at  the  date  of  the  passage  of  the  joint  resolutiou 
of  May  31,  1870,  and  as  against  the  grant  made  by  said  resolution  was 
an  appropriation  of  the  land.  I  Jiuist  therefore  reverse  your  office 
decision  and  hold  that  tbe  tract  here  in  question  was  excepted  from 
the  company's  grant  on  account  of  its  branch  line  and  is  subject  to  the 
application  by  Gorlis. 
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MINING  CLAIM-ANNUAL  KXPENDITURE— RELOCATION. 
DOLLES  V.  HAMBEBG  CONSOLIDATED  MiNES  GO. 

Compliance  with  law  on  the  part  of  a  mineral  claimant,  who  is  at  snch  time  holding 
nnder  color  of  title,  will  accrue  to  his  benefit  on  the  acquirement  of  the  legal 
title. 

Where  a  mineral  claimant  owns  adjoining  claims  the  annual  work  may  be  done  on 
one  of  said  claims,  if  snch  work  is  designed  for  the  improvement  or  development 
of  the  group.  In  such  case,  however,  tUo  harden  of  proof  is  upon  the  owner  to 
show  that  the  work  done,  or  improvement  made,  ^oes  as  a  matter  of  fact  tend 
to  the  development  of  the  property  as  a  whole,  and  that  such  work  is  a  part  of 
a  general  scheme  of  improvement. 

The  failure  of  a  mineral  claimant  to  perform  the  requisite  amount  of  annual  work 
on  his  claim  renders  the  same  subject  to  relocation. 

Acting  Secretary  Eeytwlds  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  A.  L.)  August  28^  1896.  (P.  J.  0.) 

The  Lowland  Chief  Consolidated  Silver  Mining  Company  on  June 
20j  1881,  made  application  for  patent  for  the  Chemung  lode  mining 
claim,  survey  ]S"o.  901,  Leadville,  Colorado,  land  district.  By  the  field 
notes  of  the  survey  the  conflict  with  surveys  No.  449, 642, 473,  and  5.'W, 
were  excluded,  leaving  the  net  area  applied  for  5.00  acres.  By  a  map 
in  evidence  it  is  shown  that  the  names  of  these  claims  excluded  are, 
respectively,  Curran,  Little  Alice,  Grand  Prize  and  Highland  Mary. 

On  June  20, 1894,  the  Hamberg  Consolidated  Mines  Company,  the 
successor  of  the  applicant,  made  entry.  No.  38G9,  of  said  Chemung 
claim,  with  the  exclusions  noted  above. 

On  June  24,  following,  IVfary  A.  Dolles  filed  a  protest  against  said 
entry,  on  the  grounds  that  the  Hamberg  Company  and  its  grantors  had 
fail^  to  do  any  annual  work  since  the  year  1881  on  the  Chemung,  and 
thereby  forfeited  all  rights  to  the  same;  that  on  July  17,  1886,  the 
said  claim  was  relocated  as  the  Medium,  and  is  now  owned  by  the 
protestant. 

Your  office  ordered  a  hearing,  and  as  a  result  thereof,  the  local  officers 
found, 

that  an  ahandonment  of  the  said  Chemung  lode  has  not  heen  proven  for  the  years 
1883, 1884, 1885  and  1886;  that  the  protestant  has  failed  to  snstam  her  protest,  and 
we  accordingly  recommend  the  dismissal  of  the  same. 

On  April  18, 1895,  your  office  affirmed  the  action  below,  and  subse- 
quently overruled  a  motion  for  review,  whereupon  protestant  prosecutes 
this  appeal,  assigning  error  as  follows: 

I.  Error  in  holding  that  the  officers  of  the  Hamberg  Consolidated  Mines  Company, 
throngh  their  lessees,  performed  actnal  mining  work  on  the  drifts  from  the  shafts 
on  the  Cnrran  lode  claim  in  1885,  of  the  valae  of  more  than  $400,  and  that  the 
work  was  intended  to  develop  and  improve  both  the  Cliemnng  and  Cnrran  claims. 

II.  Error  in  holding  that  the  contestant  has  failed  to  show,  by  clear  and  convinc- 
ing evidence,  that  the  Chemung  lode  claim,  on  Jnly  17,  1886,  had  been  abandoned 
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and  forfeited  by  the  ownen  of  the  claim,  and  that  the  said  Chemung  lode  claim  was 
not,  at  that  time,  subject  to  relocation  by  reason  of  sach  abandonment. 

III.  Error  in  holding  that  any  work  which  might  have  been  done  upon  the 
Oheranng  lode,  or  upon  or  for  the  development  of  said  Chemung  lode  claim  by 
eontestee  or  its  lessees,  could  be  considered  as  having  been  done  by  the  owner  of 
the  claim. 

IV.  Error  in  holding  that  the  Hamberg  Consolidation  Mines  Company  was  in 
possession  of  the  Chemung  and  Curran  mining  claims  during  the  years  1884, 1885,  and 
1886,  under  color  of  Utle. 

y.  Error  in  not  holding  that  during  the  years  1884,  1885  and  1886,  eontestee  or  its 
grantors  had  failed  to  comply  with  the  law  in  the  matter  of  annual  expenditures 
during  each  and  every  one  of  the  years  mentioned. 

YI.  Error  in  not  holding  that  the  ground  covered  by  the  Chemung  lode  claim  was 
subject  to  relocation  during  the  years  1884, 1885,  and  1886,  and  was  properly  relocated 
by  the  Medium  claimants. 

VII.  Error  in  not  holding  the  Chemung  entry  for  cancellation  on  the  record 
evidence  in  the  case. 

It  is  shown  by  the  extended  abstract  of  title  that  tbe  Chemung 
claim  was  sold  by  the  sheriff  of  Lake  county  to  one  C.  W.  Tankersley, 
who,  in  December,  1883,  transferred  it  to  one  Bllery  O.  Ford.  This 
deed  was  recorded  January  2,  1884.  The  heirs  of  Ford  transferred  it 
to  the  Hamberg  Company  June  2, 1894. 

The  Hamberg  Company,  however,  claim  to  have  owned  the  Chemung 
during  all  this  time.  The  testimony  shows  that  Tankersley  and  others 
organized  this  company  in  July,  1883;  that  Tankersley  made  a  propo- 
sition to  convey  to  the  company,  the  Chemung,  Cnrran  and  Grand 
Prize  claims  in  consideration  of  seventy-five  thousand  shares  of  the 
stock,  which  was  issued  to  him;  that  in  1883,  Tankersley  did  make  a 
deed  to  George  Huston  as  trustee,  and  that  the  deed  recited  that 
it  was  made  in  trnst  for  the  benefit  of  the  Hamberg  Company;  that  the 
company  had  recently  come  into  possession  of  this  deed,  but  it  has 
never  been  recorded.  In  addition  to  this,  it  is  stated  by  witnesses  that 
the  officers  of  the  Hamberg  Company  had  given  leases  on  the  property 
in  1883, 1884  and  1885,  and  there  is  exhibited  a  copy  of  a  lease  given  in 
April,  188G,  by  the  company.  The  Hamberg  Company  claims  to  have 
exercised  all  rights  of  ownership  over  the  property  and  has  had 
possession  of  the  same.  The  apparent  indifference  of  the  Hamberg 
Company  as  to  the  condition  of  its  title  to  the  property  would  seem  to 
indicate  that  it  paid  but  little  attention  to  matters  of  detail.  It  is 
stilted  that  it  had  no  knowledge  of  the  transfer  by  Tankersley  to  Ford, 
and  that  this  transfer  was  in  fraud  of  the  company.  If  it  were  material 
to  the  issue  here,  the  company  would  be  charged  with  notice  that  the 
county  records  disclosed  of  this  transfer  and  would  be  estopped  from 
pleading  lack  of  knowledge  of  the  same.  As  the  record  stands,  it 
is  clear  that  neither  Ford  or  any  one  for  him  ever  made  any  attempt  to 
comply  with  the  requirements  of  the  law  in  regard  to  annual  work,  and 
so  far  as  he  is  concerned,  or  his  heirs,  the  ground  was  surely  subject  to 
relocation. 

The  possession  of  the  company  and  its  acts  of  ownership,  however, 
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was  under  color  of  title,  and  now  that  it  lias  whatever  rights  the  Ford 
heirs  inherited,  it  would  appear  that  if  there  was  a  compliance  with 
the  law  by  the  company,  although  without  the  legal  title,  that,  under 
the  circumstances  surrounding  this  particular  case,  it  should  accrue 
U>  its  benefit  (White  Extension  West  Lode,  22  L.  D.,  677). 
;  Sec.  2324  (E.  S.)  provides,— 

(On  each  claim  located  .  .  .  and  until  a  patent  has  been  issued  therefoT,  not  less 
than  one  hundred  dollars'  worth  or  labor  shall  be  performed  or  ImproyementB  made 
daring  each  year  .  .  .  and  upon  a  failure  to  comply  with  these  conditions^  the  claim 
or  mine  upon  which  such  failure  occurred  shall  bo  open  to  relocation  in  the  samo 
manner  as  if  no  location  of  the  same  had  ever  bi>en  made,  provided  the  original 
locators,  their  heirs,  assigns  or  legal  representatives  have  not  resumed  work  upon 
the  claim  after  failure  and  before  such  location. 

Sec.  26,  Chapter  LXXIV.,  General  Statutes  of  Colorado,  provides 
that  within  six  months  after  the  time  set  for  annual  labor  on  any  lode 
claim,  <<the  person  in  whose  be}ialf  such  outlay  was  made,  or  some 
person  for  him,  shall  make  and  record  an  affidavit"  that  at  least  one 
hundred  dollars'  worth  of  work  or  improvements  were  i)erformed  or 
made  upon  the  claim,  at  the  expense  of  the  owners,  and  for  the  pur 
pose  of  holding  said  claim;  ^<and  such  signature  shall  he  prima  facie 
evidence  of  the  performance  of  such  labor." 

The  testimony  upon  the  question  as  to  whether  the  annual  work  was 
done  on  the  Chemung  for  the  years  1884, 1886  and  1886  is  rather  con- 
flicting. The  accompanying  plat  gives  a  correct  representation  of  this 
claim  and  those  excluded  from  the  application  for  patent,  together  with 
the  Highland  Chief,  which  cuts  an  important  figure  in  this  controversy. 
It  will  be  seen  by  this  plat  that  the  only  territory  claimed  now  as  the 
Chemung  is  that  part  of  it  lying  north  of  the  north  side  line  of  the 
Grand  Prize  and  a  little  triangle,  the  lines  of  which  are  formed  by 
the  east  side  line  of  the  Chemung,  the  north  side  line  of  the  Curran  and 
the  south  side  line  of  the  Grand  Prize.  It  is  not  claimed  by  the  Ham- 
berg  Company  that  any  annual  work  was  done  for  the  years  mentioned 
on  any  part  of  the  ground  entered  as  the  Chemung,  as  described  above, 
but  that  the  work  was  done  in  the  Chemung  tunnel  and  the  Ourran 
shaft,  the  former  on  the  ground  excluded,  and  the  latter  is  entirely  off 
the  Chemung  on  the  Curran  ground,  and  on  the  northwest  end  line  of 
the  Highland  Chief. 

There  are  two  questions  of  fact  presented  here  for  determination; 
first,  was  there  any  annual  work  as  contemplated  by  the  statute  done 
during  the  years  mentioned,  and,  second,  if  there  was,  was  it  such  a 
part  of  a  general  scheme  for  development  of  the  Curran,  Grand  Prize 
and  the  Chemung,  as  to  be  credited  to  the  last  named. 

It  is  a  well-settled  rule  that  where  parties  own  adjoining  claims  the 
annual  work  maybe  done  on  one  of  them,  if  such  work  is  designed  for 
the  improvement  or  development  of  the  group.  But  the  burden  of 
proof  is  on  the  owner  to  show  that  the  work  done  or  improvement 
made  does  as  a  matter  of  fact  tend  to  the  developmcut  of  the  property 
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as  a  whole,  and  that  such  work  is  a  part  of  the  general  scheme  of 
improyement. 

The  burden  of  proof  is  npou  the  protestant  to  show  that  the  annual 
work  was  not  done,  as  the  presumption  is  that  the  owner  0/  a  mining 
claim  has  complied  with  the  requirements  of  the  law.  "So  certificates 
of  annual  work,  as  provided  by  the  Colorado  statute,  were  offered  in 
evidence  by  the  Hamberg  Company.  Neither  did  the  company  make 
any  showing  whatever  in  this  regard  when  it  made  its  entry. 

Dwyer,  one  of  the  locators  of  the  Medium  lode,  but  owning  no  interest 
in  it  at  the  time  of  the  hearing,  testified  that  all  the  work  done  on  the 
Chemung  from  1879  to  1883,  inclusive,  was  done  under  his  personal 
direction;  that  he  quit  work  in  March,  1883;  that  he  was  thorouglily 
familiar  with  all  the  work  done  on  the  claims  at  that  time  and  subse- 
quently; that  there  was  no  work  done  on  the  Chemung  in  1884, 1885, 
or  in  188G,  prior  to  his  relocation,  July  24;  that  he  examined  all  the 
workings  on  the  Chemung,  just  before  making  the  relocation,  and  they 
were  in  the  same  condition  as  to  development  as  tliey  were  when  he  lefb 
them  in  1883. 

The  witness  Gardner  was  engaged  in  hauling  ore  from  the  vicinity  of 
the  claim  in  controversy  during  the  years  mentioned.  The  plat  offered 
in  evidence  by  the  claimant  shows  a  road  running  the  entire  length  of 
the  Curran  over  the  Chemung  tunnel  and  within  a  few  feet  of  its  mouth. 
He  testified  that  he  hauled  ore  over  this  road,  and  was  over  it  nearly 
every  day  in  1884  and  1886.  He  does  not  know  whether  there  was  any 
work  done  or  not  on  the  Chemung  during  those  years,  but  testifies  that 
he  saw  no  evidence  of  any  having  been  done;  that  if  there  had  been 
anyone  working  there  for  any  length  of  time  he  would  have  seen  them. 
He  was  over  this  road  less  frequently  in  1885,  but  saw  no  signs  of  any 
work  having  been  done. 

The  witness  Poos  was  working  about  one-quarter  of  a  mile  away 
during  the  years  mentioned.  He  kept  watch  of  the  Chemung  during 
1884,  with  the  intention  of  relocating  it  himself,  if  the  annual  work 
was  not  done.  He  saw  no  work  done;  examined  the  Chemung  tunnel 
in  the  fall  of  1884,  and  again  in  1885,  and  found  it  in  the  same  condi- 
tion as  the  year  previous.    The  same  is  true  of  1886, 

Hensley,  one  of  the  locators  of  the  Medium,  but  not  interested  in  it 
now,  testified  that  he  was  well-acquaiuted  with  the  Chemung  ground 
from  1881 ;  he  "  was  there  quite  a  number  of  times  in  the  fall  (of  1884) 
looking  through  the  tunnel  and  prospecting  it  a  little,'^  with  the  view 
of  taking  a  lease  on  it;  was  there  again  in  1885,  and  just  before  the 
relocation  in  1886.  He  says  there  was  no  work  done  on  the  Chemung, 
since  Dwyer  quit  in  1883.  About  a  month  before  he  relocated  the 
ground  he  tried  to  get  into  the  Chemung  tunnel,  ^^  and  it  was  caved  in 
and  filled  in  with  ice  and  broken  timbers  so  that  he  could  not  get  in.'' 

On  behalf  of  the  claimant,  the  witness  Eeed  testified,  in  chief,  that 
there  was  work  done  on  the  Chemung  tunnel  during  January,  February 
and  March,  1884.    He  says  that  tlus  work  was  done  by  one  Coombs, 


272  DECISIONS   RELATING   TO   THE    PUBLIC   LANDS. 

^ho  had  a  lease  on  the  property;  that  he  did  seventy-five  feet  in  the 
tnnnel;  that  he  ''was  there  a  number  of  times;"  that  there  was  one 
man  and  sometimes  two  working.  He  does  not  say  that  he  was  in  the 
workings  at  all  daring  this  period,  but  does  say  that  lie  was  not  in'the 
tunnel  in  1885.  He  says  that  he  had  a  lease  on  the  Ourran,  Ohemang 
and  Highland  Chief  and  worked  in  the  Onrran  shaft;  extended  a  drift 
toward  the  Chemung,  which  if  extended  would  penetrate  it;  that  the 
Ourran  shaft  would  be  a  part  of  the  system  for  the  development  of  both 
claims.  On  cross-examination,  this  witness  claims  to  have  had  two 
leases  on  the  Curran  and  Chemung, — one  in  1883,  and  the  other  in 
1884;  one  from  Dr.  Law,  and  the  other  from  the  Hamberg  Gompsmy; 
one  of  them  was  written  the  other  verbal,  but  he  cannot  state  which 
one  was  written ;  that  the  one  in  the  ''  Chemung  tunnel"  was  in  Decem- 
ber, 1884,  and  he  quit  work  there  in  June,  1885.  He  says,  ^'I  know  it 
was  in  1883  or  1884."  Finally  he  admits  that  he  is  not  sure  he  had  a 
lease  on  the  Chemung  tunnel  in  1884.  The  one  on  the  ''Curran  shaft" 
he  thinks  he  took  in  November  or  December,  1884,  and  went  to  work 
"  in  1885,  I  think  it  was."  He  cannot  tell  what  day  or  month  it  was. 
He  drifted  a  little  south  of  west  from  the  shaft  seventy-five  or  one  hun- 
dred feet;  was  working  the  Highland  Chief  from  the  Curran  shaft; 
made  connection  with  the  Highland  Chief  from  this  shaft  Says  he  got 
the  lease  for  the  purpose  of  working  the  Highland  Chief,  and  all  the 
ore  he  got  was  from  its  territory;  that  he  spent  from  $400  to  $600  "on 
the  Curran  shaft  and  all  the  drifts  from  it." 

Kenens  was  interested  with  Reed  in  the  lease  in  1884  and  1885.  He 
says  he  knows  they  worked  through  the  Curran  shaft,  "  and  that  is 
about  all  I  know  about  it."  He  did  not  see  any  lease;  his  understand- 
ing was  that  it  was  a  lease  on  the  Curran  shaft,  and  not  on  any  other 
ground ;  they  worked  the  Highland  Chief  through  the  drift.  He  did 
not  hear  the  Chemung  mentioned  as  being  in  the  lease. 

Dr.  Law,  who  is  vice  president  of  the  Hamberg  Company,  says  the 
annual  work  was  done  on  the  Chemung  by  Coombs  in  1884  in  the 
Chemung  tunnel;  that  he  made  arrangements  to  have  the  work  done 
" upon  the  claims "  in  1885,  "and  I  investigated  and  satisfied  myself 
that  it  was  done,  and  made  an  affidavit  for  the  annual  labor  being  per- 
formed." He  says  that  the  work  was  done  also  in  1886  by  one  Morrison 
to  the  amount  of  $100  for  each  claim.  "  I  do  not  know  what  amount 
of  work  was  done,"  but  he  satisfied  himself  that  it  had  been  performed ; 
that  the  work  in  the  Curran  shaft  as  sunk  and  the  drifts  extended  from 
it  was  a  part  of  a  system  for  the  development  of  all  three  of  those 
claims.  Says  he  does  not  think  he  saw  anyone  working  on  the  Che- 
mung lode  in  1885;  "  I  was  up  there,  and  I  saw  where  there  had  been 
work  done;  it  looked  to  be  recent;" — this  was  near  the  mouth  of  the 
tunnel.  He  gave  a  lease  to  Morrison  in  April,  1886;  they  went  to  work 
on  the  Chemung  tunnel  "soon  after  they  got  the  lease,"  .  .  .  don't  know 
how  long  they  worked.  "  I  do  not  know  only  what  they  told  me; "  was 
in  the  Chemung  tunnel  before  the  relocation  in  1886.    He  says, — "  I 
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tliink  every  lease  that  has  been  made  there,  bat  there  might  be  one  or 
two  exceptions,  reqoired  them,  as  part  of  the  consideration  as  having 
the  lease,  to  do  sufficient  work  to  cover  the  annual  assessment  on  all 
claims."  Reed  testified  that  his  lease  did  not  require  him  to  do  the 
annual  work.    Dr.  Law  thinks  he  was  mistaken  in  this  statement 

Morrison  testified  that  he  had  a  lease  on  the  ^'Chemung  claim"  in 
1886;  he  wont  be  certain  as  to  when  he  began  work,  but  is  '^pretty  sure 
it  was  in  April,"  when  he  cleared  out  the  mouth  of  Chemung  tunnel 
and  did  some  work  inside;  thinks  he  worked  <Hhe  best  part  of  the 
week."  Cannot  tell  whether  it  was  a  few  days  after  he  got  the  lease 
that  he  began  work,  or  a  few  weeks,  and  it  is  not  sure  that  it  was  in  the 
month  of  April.  He  worked  in  one  of  the  drifts  in  the  Curran  shaft; 
does  not  know  which  direction  it  ran,  but  thinks  it  was  southeast;  it 
connected  with  the  Highland  Chief  workings;  thinks  he  worked  there 
two  or  three  days  in  April,  1886. 

A  certified  copy  of  the  lease  from  the  Hamberg  Company  to  Morrison 
is  exhibited.  It  is  dated  April  14, 1886,  and  it  is  for  <<  that  portion  of 
the  property  of  said  company  known  as  the  '^  Chemung  tunnel,"  to- 
gether with  a  space  of  two  hundred  feet  on  each  side  of  the  same.  Also 
that  part  of  said  property  known  as  the  ^*  Curran  shaft "  <^  with  a  space 
of  two  hundred  feet  on  each  side  of  the  same."  There  is  no  condition 
in  this  lease  requiring  annual  work,  as  such,  to  be  done  on  the  claims. 

In  rebuttal,  it  is  shown  by  Mr.  Dwyer,  that  there  could  not  have  been 
any  work  done  in  the  Chemung  tunnel,  either  in  1885  or  1886,  because 
it  was  caved  in  and  it  was  impossible  to  get  into  it.  The  road  had 
broken  down  and  filled  it  up.  "  They  cut  up  the  road,  but  the  tunnel 
was  filled  with  debris,  ice  and  snow."  The  witness  and  a  Mr.  Thomp- 
son cleared  out  the  tunnel  in  July,  after  the  relocation. 

It  is  not  at  all  clear  from  this  evidence  that  there  was  any  work  done 
on  the  Chemung  tunnel  during  the  years  referred  to.  In  his  examina- 
tion in  chief,  Reed  says  it  was  done  by  Coombs,  who  had  a  lease  on  the 
property.  On  his  cross-examination,  he  says  he  had  two  leases,— one 
in  1883  and  the  other  in  1884;  that  the  one  on  the  Chemung  tunnel  was 
given  in  December,  1884,  and  he  quit  work  in  June  the  following  year. 
He  is  in  doubt,  evidently,  as  to  the  year  he  had  this  lease  on  the  Che- 
mung tunnel,  whether  in  1883  or  1884.  But  inasmuch  as  in  his  direct 
testimony  he  says  positively  that  Coombs  did  work  there  in  January, 
February  and  March,  1884,  under  a  lease,  and  that  he  (Reed)  was  only 
there  a  few  times,  it  is  not  unlikely  that  he  may  be  mistaken  in  fixing 
his  lease  in  1894.  His  evidence  on  this  point  is  not  sufficient  to  over- 
come the  prima  facie  case  made  by  the  protestant.  It  is  simply  an 
assertion.  ISo  facts  are  given  from  which  a  conclusion  can  be  arrived 
at.  He  says  they  went  seventy-five  feet,  yet  he  did  not  examine  it 
to  see.  To  do  this  in  three  months,  one  man  and  sometimes  two  were 
employed.  There  is  much  doubt  and  uncertainty  in  the  mind  of  this 
witness  as  to  his  connection  with  this  property,  both  as  to  the  leases  he 
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claims  to  have  liad  and  the  work  be  did.  On  his  cross-examination, 
mach  time  was  spent  by  counsel,  in  trying  to  get  him  to  fix  the  year  in 
which  he  claimed  to  have  done  work  in  the  tunnel,  but  without  avail. 
He  seems  to  be  able  to  remember  with  a  reasonable  degree  of  accuracy 
other  events,  in  which  he  wns  interested  at  the  period,  but  is  utterly 
unable  to  fix  the  time  with  any  degree  of  certainty  when  he  did  this  work. 
He  is  equally  uncertain  as  to  whether  this  was  under  the  written  or 
verbal  lease.  It  is  to  be  remarked  that  no  explanation  is  offered  on 
behalf  of  the  claimant,  as  to  the  failure  to  produce  the  wntten  lease,  or, 
in  the  event  of  its  loss,  a  certified  copy,  as  was  done  with  the  Morrison 
lease. 

The  only  other  testimony  on  the  work  for  1884,  is  that  of  Dr.  Law, 
and  it  is  subject  to  the  same  criticism  as  Mr.  Reed's.  He  says  he  sat- 
isfied himself  that  the  annual  work  had  been  done,  but  he  does  not  say 
of  what  it  consisted,  or  give  any  details  by  which  it  can  be  determined 
that  he  was  right  in  his  conclusion. 

It  is  not  claimed  that  any  work  was  done  in  this  tunnel  on  the  origi- 
nal Chemung  ground  in  1885,  or  in  1886,  except  that  testified  to  by 
Morrison  and  Law.  The  testimony  on  this  point  is  not,  in  my  judg- 
ment, conclusive.  All  Law  knows  about  it  is  what  some  one  told  him. 
Morrison  does  not  pretend  to  fix  the  date  when  he  began  work  there. 
He  will  not  say  whether  it  was  a  few  days  or  a  few  weeks  after  the 
execution  of  the  lease.  On  the  other  hand,  both  Dwyer  and  Hensley 
testify  positively  that  no  work  was  done  there  that  year,  and  give  as 
their  reasons  for  so  asserting  that  the  tunnel  was  inaccessible  by  reason 
of  its  having  caved  at  the  mouth,  and  was  filled  with  debris,  ice  and 
snow  until  Dwyer  and  another  cleared  it  out  after  the  relocation. 

I  cannot  escape  the  conviction  that  there  was  no  work  done  or 
improvement  made  in  the  Chemung  tunnel  by  the  alleged  owner  for  the 
years  1884, 1885  and  1886.  It  occurs  to  me  that  the  testimony  of  the 
witnesses  for  the  protestant,  given  as  it  was  in  a  frank  and  candid  way; 
their  knowledge  of  the  conditions  that  existed  being  the  subject  of 
rigid  cross-examination,  that  in  no  wise  broke  the  force  of  their  state- 
ments, has  not  been  overcome  by  the  rather  dogmatical  assertions  of 
the  claimant's  witnesses,  accompanied  as  they  were  by  doubt  and 
uncertainty  upon  every  important  or  material  question  that  was  testi- 
fied to. 

It  is  conceded  that  work  was  done  in  the  Curran  shaft  in  1885  and 
1886,  but  it  is  not  shown  by  any  convincing  evidence  that  this  would 
in  any  wise  tend  to  the  development  of  the  Chemung,  or,  in  fact,  even 
the  Curran  itself.  It  is  indisx)utably  shown  that  this  shaft  was  used 
only  for  the  convenient  working  of  the  Highland  Chief,  upon  which  the 
parties  had  a  lease,  and  not  for  the  development  of  the  Chemung  groux), 
or  for  the  purpose  of  extracting  ore  therefrom.  The  only  testimony  in 
the  record  that  asserts  that  this  work  would  in  any  wise  tend  k)  the 
development  of  the  group,  is  the  naked  assertion  of  the  witnesses  for 
the  claimant,  that  it  is  a  part  of  the  general  scheme  for  its  development. 
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Bat  it  is  not  stated  what  that  general  scheme  is.  It  is  difficalt  to  ox>n- 
ceive  how  a  drift,  run  from  the  bottom  of  this  shaft  in  a  southwesterly 
direction,  which  took  it  into  the  Highland  Ghief  territoiy,  tends  to 
develop  gronnd  north  and  northwest  of  the  shaft.  At  all  events,  it  is 
not  shown  by  competent  evidence  that  this  wonld  be  the  result,  and  the 
Department  cannot  assume  that  it  would  do  so  upon  the  mere  asser- 
tion of  interested  witnesses. 
The  Department  is  not  unmindful  of  the  fact  that  the  rale  is  that 

"  a  forfeiture  cannot  be  established  except  upon  clear  and  convmcing  proof  of  failnre 
of  the  former  owner  to  have  work  performed  or  improTcments  made  to  the  amount 
required  by  law  (Hammer  v.  Garfield,  M.  D.  M.  Co.,  130  U.  S.,  201-301). 

The  evidence  in  the  case  at  bar,  however,  is  as  nearly  clear  and  con- 
vincing as  will  ordinarily  be  presented  on  such  a  question.  The  pro- 
testant's  witnesses,  who  are  shown  to  have  great  familiarity  with  the 
ground  are  positive  in  their  statements  that  the  work  was  not  done. 
This  is  met  with  mere  general  statements, — ^nothing  specific  or  definite. 
If  there  were  any  affidavits  made  of  annual  labor,  which  under  the 
State  law  are  prima  facie  evidence  of  the  fiftct,  they  are  not  oftered  in 
evidence.  It  would  seem  as  if  self-interest  would  prompt  miners  to 
have  these  made  while  the  fact  is  fresh  in  their  minds,  and  recorded,  so 
as  to  be  a  perpetual  memorial  of  their  compliance  with  the  requirements 
of  the  law.  The  protestants  familiar  with  the  conditions  relocated  the 
gronnd  in  188G.  The  claimant  allowed  the  matter  to  rest  for  about 
eight  years,  without  making  any  effort  to  settle  the  controversy.  It 
would  seem  as  if  it  would  have  been  to  its  interest  to  have  tested  the 
matter  while  the  facts  were  fresh  in  the  memory  of  persons  familiar 
with  them. 

It  seems  to  me  that  the  preponderance  of  the  evidence  fairly  estab- 
lishes the  fact  that  there  was  no  work  done  in  the  Ohemuug  tunnel 
during  the  years  1884, 1885  and  1886,  and  that  that  done  in  the  Cur- 
ran  shaft  did  not  tend  in  any  wise  to  the  development  of  the  Ohemung 
claim.    The  ground  was,  therefore,  subject  to  relocation. 

Your  office  judgment  is  reversed,  and  the  entry  by  the  Hamberg 
Company  of  the  Chemung  claim  will  be  canceled. 


RIGHT  OF  V^AY— ACT  OF  MARCH  8,   1891— RESERVOIR  SITE. 

Blue  Water  Land  and  Irrigation  Co.* 

The  proTisions  of  the  act  of  March  3,  1891,  conferring  right  of  way  privileges  for 
irrigation  purposes  over  the  public  domain  and  reservations  of  the  United 
States,  do  not  contemplate  the  allowance  of  such  rights  over  lands  reserved  by 
the  government  for  reservoir  sites. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  June 

9, 1896.  (F.  W.  C.) 

In  yonr  office  letter  of  November  23, 1895,  were  presented  the  facts 
relative  to  a  certain  application  pending  in  yonr  office,  filed  by  the 

*  Omitted  from  Vol.  XxIl 
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Blue  Water  Land  %pd  Irrigatiou  Company,  for  right-of-way  under  the 
provisions  of  sections  18  to  21,  act  of  March  3, 1891  (26  Stat.,  1095). 

From  the  presentation  made  it  would  appear  that  said  application, 
if  approved,  will  amount  to  an  approx>riation  of  reservoir  site  No.  33, 
New  Mexico,  recommended  for  segregation  under  the  act  of  August  30, 
1890  (26  Stat,  371-391),  by  the  Director  of  the  Geological  Survey,  on 
February  27,  1891,  and  approved  by  the  Secretary  of  the  Interior 
August,  1894. 

Tour  office  letter  states: 

It  has  been  the  practice  of  this  office  to  refuse  to  receive  application  for  right-of- 
way  upon  these  sites,  and  several  have  been  rejected  under  this  ruling.  But  the 
question  having  been  raised  whether  such  ruling  was  in  accordance  with  the  law,  it 
has  been  considered  best  to  submit  the  question  for  your  decision  before  rejecting 
the  present  application. 

By  the  act  of  Congress  approved  October  2,  1888  (25  Stat.,  526), 
♦100,000  was  appropriated — 

For  the  purpose  of  investigating  the  extent  to  which  the  arid  region  of  the  lJnite<l 
States  can  be  redeemed  by  irrigation,  and  the  segregation  of  the  irrigable  lands  in 
such  arid  region ,  and  for  the  selection  of  sites  for  reservoirs  and  other  hydraulic 
works  necessary  for  the  storage  and  utilization  of  water  for  irrigation  and  the  pre- 
vention of  floods  and  overflows. 

and  it  was  provided  that — 

All  the  lands  which  may  hereafter  be  designated  or  selected  by  such  United  States 
8nr>'eys  for  sites  for  reservoirs,  ditches  or  canals  for  irrigation  purposes  and  all  the 
lands  made  susceptible  of  irrigation  by  such  reservoirs,  ditches  or  canals  are  from 
this  time  henceforth  hereby  reserved  from  sale  as  the  property  of  the  United  States, 
and  shall  not  be  subject  after  the  passage  of  this  act,  to  entry,  settlement  or  occu- 
pation until  further  provided  by  law. 

Under  this  legislation  great  bodies  of  land  were  reserved. 
Your  letter  further  states  that — 

On  February  14,  1889,  a  resolntion  was  adopted  by  the  Senate  providing  for  the 
appointment  of  a  select  committee  of  seven  Senators  to  consider  the  subject  of  irri- 
gation and  the  best  mode  of  reclaiming  the  arid  lauds  of  the  United  States  and  to 
report  at  the  next  meeting  of  Congress  thereafter  what  legislation  is  necessary'  for 
such  irrigation  and  reclamation.  A  minority  and  a  minority  report  were  submitted 
by  this  committee  on  May  8,  1890,  and  with  each  report  was  a  proposed  bill  to  carry 
out  the  views  respectively  embodied  in  said  reports.  The  bill  submitted  by  the 
majority  of  the  committee  contemplated  the  reclamation  of  the  arid  lands  and  the 
construction  of  hydraulic  works  necessary  for  such  reclamation  by  the  inhabitants 
of  irrigation  districts  to  be  formed  in  each  State  and  Territory  in  the  arid  land 
region,  under  the  supervision  of  a  bureau  of  irrigation,  which  was  to  be  established. 
The  report  of  the  minority  stated  that  the  effect  of  the  bill  proposed  by  them  "  was 
to  reserve  the  sites  for  irrigating  works  until  Congress  should  Anally  decide  upon 
8on*.e  method  of  disposing  of  them  t-o  the  people.''  Both  bills  contemplated  that 
works  constructed  in  the  irrigation  districts  should  occupy  the  sites  designated  by 
the  irrigation  survey  for  the  purpose  of  protecting  the  water  rights  in  the  several 
irrigation  districts. 

In  his  statement  before  this  committee  the  Director  of  the  Geological  Survey,  who 
was  evidently  the  author  of  the  bill  proposed  by  the  minority  of  the  committee,  said : 
''The  reservoir  and  canal  sites  should  remain  in  public  possession  in  trust  for  the 
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people  who  will  need  them.  The  statntes  already  provide  for  their  discovery;  segre- 
gation and  reservation,  hut  some  provision  must  he  made  for  their  utilization.  It 
is  manifestly  not  the  purpose  to  reserve  tbem  from  use,  hut  to  reserve  them  for  use, 
and  to  prevent  them  from  falling  into  the  hands  of  individuals  or  corporations  for 
speculative  pur{>oses.  But  to  whom  they  shall  be  turned  over  for  use,  and  under 
what  conditions  their  utilization  shall  he  permitted,  is  the  problem  to  be  solved.'' 
(Poweirs  statement,  page  64,  volume  4.) 

It  might  furtlier  be  stated,  that  in  reply  dated  July  30, 1890,  to  the 
resolution  of  the  Senate  dated  July  10, 1890,  in  relation  to  the  selection 
of  sites  for  reservoirs,  the  then  Secretary  (Mr.  Noble)  stated  that  the 
general  purpose  and  plan  of  the  Department  under  the  law  of  October 
2, 1888,  waa— 

To  do  no  more  than  to  recognize  the  effect  of  the  statute  that  imperatively  reserves 
tbe  reservoirs,  ditches,  and  lands  therein  expressly  named ;  and  by  appropriate  execu- 
tive action  to  let  it  operate  distinctively  upon  the  vast  territories  to  which  it  applies 
by  its  own  terms ;  preserving  now  as  rapidly  as  possible  the  sources  of  water  supply 
from  the  possession  or  approyiriation  by  individuals  or  corporations  that  could  thereby 
dominate  all  the  people  dependent  for  the  fertility  of  their  farms  and  the  preserva- 
tion of  their  homes  upon  the  element  of  water.  It  is  believed  to  be  the  duty  of  this 
Department  so  long  as  this  statute  remains  to  enforce  it,  that  its  fruits,  at  least  in 
the  preservation  of  the  sources  and  reservoirs  of  water,  may  be  kept  under  either 
National  or  State  governmental  control. 

It  must  be  clear  from  this  recitation  that  all  the  reports  on  this  sub- 
ject were  as  a  unit  on  one  proposition,  viz.,  the  continued  reservation 
of  the  advantageous  sites  for  public  good,  as  against  private  appropria- 
tion  for  gain,  but  the  matter  at  issue  was  the  means  of  utilization  to 
accomplish  the  desired  results. 

With  these  reports  before  them.  Congress  by  the  act  approved  August 
30, 1890  (26  Stat.,  391),  provided  that— 

So  much  of  the  act  of  October  second,  eighteen  hundred  and  eighty-eight,  entitled 
''An  act  making  appropriations  for  sundry  civil  expenses  of  the  government  for  the 
fiscal  year  ending  June  thirtietb,  eighteen  hundred  aud  eighty-nine,  and  for  other 
purposes,"  as  provides  for  the  withdrawal  of  the  puhlic  lands  from  entry,  occupation 
and  settlement,  is  hereby  repealed,  and  all  entries  made  or  claims  initiated  in  good 
faith  and  valid  but  for  said  act,  shall  be  recognized  and  may  be  perfected  in  the  same 
manner  as  if  said  law  had  not  been  enacted,  except  that  reservoir  sites  heretofore 
located  or  selected  shall  remain  segregated  and  reserved  from  entry  or  settlement  as 
provided  by  said  act,  until  otherwise  provided  by  law,  and  reservoir  sites  hereafter 
located  or  selected  on  public  lands  shall  in  like  manner  be  reserved  from  the  date  of 
the  location*  or  selection  thereof. 

It  will  thus  be  seen  that  the  plan  of  reserving  the  arid  lands,  ren- 
dered subject  to  irrigation  from  the  sites  selected  was  abandoned,  but 
the  reservation  of  the  sites  was  continued  <<  until  otherwise  provided 
by  law." 

The  Secretary  of  the  Interior  fn  his  report  dated  Fovember  1, 1890, 
for  the  fiscal  year  ending  June  3, 1890,  states  as  follows  upon  the  sub- 
ject of  the  utilization  of  these  reservoir  sites : 

The  act,  it  wiU  he  perceived,  reserves  from  aU  lands  west  of  the  one  hundredth 
meridian  a  right  of  way  thereon  for  ditches  or  canals  constructed  by  authority  of 
the  United  States. 
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It  needs  bat  a  moment's  reflection  to  recognize  that  these  resen'oir  sites  most  be 
upon  very  high  ground  for  the  most  part  to  gain  those  natnral  depressions  in  the 
mountains  or  foothills  where  the  water  can  be  garnered  in  vast  volnme;  that  this 
water  will  be  gathered  in  the  season  when  the  streams  are  fnll  and  overflowing,  so 
that  the  amount  caught  in  the  reservoirs  will  not  deprive  any  one  of  his  own  abun- 
dant supply  at  that  time,  and  were  it  not  so  reserved  this  overflow  would  go  to 
waste ;  that  both  to  conduct  the  water  to  the  reservoir  in  the  flood  season,  and  thence 
back  into  the  bed  of  the  stream  in  the  dry  season,  ditches  must  exist  under  the  same 
oontrol  as  that  which  commands  the  reservoirs. 

In  this  connection  it  is  also  to  be  recognized  that  when  these  reservoirs  exist  they 
will  be,  with  the  water  they  contain,  the  absolute  property  of  the  United  States  on 
its  own  soil  and  not  in  any  degree  dependent  upon  the  stream,  which  they  are 
rather  to  supply  than  to  exhaust. 

Many  of  the  streams  also  upon  which  these  reservoirs  will  be,  will  run  not  only 
between  States  or  between  Territories  or  between  Territories  and  States,  but  one  or 
more  also  between  Mexico  and  the  United  States;  and  thus  the  rapid  expansion  of 
the  system  of  irrigation  now  already  in  progress  and  to  be  greatly  increased  both 
in  extent  and  completeness,  will  be  apt  to  exhaust  the  small  supply  of  the  summer 
stream  and  leave  its  bed  quite  dry  before  it  roaches  its  ordinary  mouth,  and  even  at 
points  near  the  reservoir,  as  well  as  at  a  <listance,  the  tillers  of  these  arid  lands  will 
be  dependent  for  water  upon  these  basins.  Whatever  authority,  therefore,  conmiands 
this  water,  the  time  of  accumulation,  of  its  supply  and  its  use,  will  have  control  not 
only  of  the  prosperity,  peace  and  even  liberty  of  the  people  there,  but  {NMsibly  of 
the  friendship  of  neighboring  States  and  Territories,  and  also  that  between  ourselves 
and  the  Republic  south  of  ns. 

It  will  be  an  immense  expense  to  make  dams  of  such  solidity  and  skillful  construc- 
tion as  will  assure  safety  to  valleys  and  lauds  below,  and  appropriate  ditches  to  and 
from  the  basins,  or  through  lands,  and  Congress  may  not  deem  it  best  to  build  them, 
but  may  consider  that  the  use  of  the  lands  segregated  for  reservoirs  should  be  placed 
under  local  control  for  proper  use  in  irrigation. 

Therefore,  in  view  of  the  facts  and  ideas  already  mentioned,  the  Secretary  would 
urge  that  Congress  should  without  delay  enact  comprehensive  laws,  deteriuining  the 
national  policy  in  this  business,  and,  if  the  reservoirs  are  subject  to  local  control 
particularly  guarding  against  such  misuse  of  the  p&wers  granted  as  would  either 
allow  the  upper  lands  to  absorb  the  water  continuously  through  the  dry  season,  or 
the  authorities  to  require  any  but  the  cheapest  and  most  liberal  terms  for  its  trans- 
portation to  the  inhabitants  and  farmers. 

The  act  should  sanction  its  provisions  and  reservations  to  these  ends  by  the  most 
severe  penalties  of  forfeiture  of  the  privileges  conferred,  and  of  all  improvements, 
with  absolute  and  immediate  resumption  by  national  control  to  preserve  and  effect 
its  original  purposes. 

It  is  believed  that  if  this  is  done  there  will  never  be  any  occasion  for  the  exercise 
of  the  reserved  powers,  but  that  with  less  than  this  the  national  government  will 
abdicate  its  authority  in  a  matter  of  vast  importance  to  great  areas  of  its  lauds  and 
millions  of  its  people,  and  find  itself  impotent  to  legitimately  control  affairs  in  emer- 
gencies that  by  foresight  and  wise  legislation  may  now  be  prevented. 

After  referring  to  the  report  above  quoted  yoar  office  letter  con- 
eludes: 

It  is  therefore  clearly  shown  that  both  the  legislative  and  executive  departments 
oontemplated  that  some  practical  and  systematic  plan  would  be  adopted  for  the 
reclamation  of  the  arid  lands  under  the  direction  of  the  general  government  or  by 
the  inhabitants  of  irrigation  districts  to  be  established  in  the  several  States  and 
Territories,  and  that  the  sites  reserved  under  the  act  of  1888  would  remain  segre- 
gated for  such  use  and  not  for  private  ownership.    But  Congress  failed  to  pass  either 


DECISIONS   RELATING   TO   THE   PUBLIC   LANDS.  279 

bill,  or  to  provide  a  plan  for  the  utilization  of  these  sites  hy  the  general  government, 
or  by  the  pnblic;  but  by  the  act  of  March  S,  1891,  granted  the  right  of 'way  through 
the  public  lands  and  reservations  of  the  United  States  to  any  paual  or  ditch  company 
formed  for  the  purpose  of  irrigation  and  the  right  to  appropriate  the  public  lands  for 
the  construction  of  reservoirs  to  the  extent  of  the  grounds  occupied  by  the  water  of 
such  reservoirs  and  of  the  canal  and  its  laterals  and  flfty  feet  on  each  side  of  the 
marginal  lands  thereof. 

It  being  evident  that  the  reservation  of  these  sites  was  for  the  sole  purpose  of 
preventing  their  appropriation  under  the  general  land  laws  in  order  that  they  might 
be  used  in  the  construction  of  reservoirs  for  the  purpose  of  reclaiming  the  arid  lands 
made  susceptible  of  irrigation  thereby,  and  that  Congress  failed  to  make  any  pro- 
vision for  their  use  by  the  general  government  or  the  public,  after  its  attention  had 
been  called  to  the  pressing  necessity  of  immediate  legislation  providing  for  the  use 
of  such  sites,  would  it  not  appear  that  the  act  of  March  3,  1891,  passed  at  the  close 
of  the  Congress  was  intended  to  provide  the  means  for  the  utilization  of  those  sites 
and  that  it  fulfilled  the  purposes  contemplated  by  their  segregation? 

Two  objects  controlled  in  the  selection  of  these  sites  by  the  Geological  Survey :  1. 
The  availability  of  the  site  itself,  and  2,  the  desirability  of  the  particular  lands  to 
be  irrigated  from  the  body  of  lands  made  susceptible  of  irrigation  by  the  storage  of 
water  in  such  reservoirs.  But  these  are  not  the  only  locations  that  can  be  success- 
fully used  to  store  water  for  the  irrigation  of  these  same  lands,  and  if  these  sites 
cannot  be  appropriated  under  the  act  of  March  8,  1891,  other  sites  will  be  selected 
for  the  storage  and  distribution  of  the  water  for  the  irrigation  of  the  same  lands 
under  less  economical  conditions  which  will  result  in  rendering  the  selection  by  the 
Geological  Survey  absolutely  valueless  for  the  reason  that  all  the  available  supply 
of  water  in  that  particular  region  is  stored  and  utilized  by  the  constructed  reservoir. 
In  fact,  locations  for  reservoirs  have  been  selected  and  approved  under  the  act  of 
March  3, 1891,  either  because  the  site  was  supposed  to  be  more  advantageous  than 
the  site  selected  by  the  government,  or  because  the  appropriation  of  such  sites  was 
denied  under  the  right-of-way  act,  which  has  resulted  in  rendering  the  site  selected 
by  the  Geological  Survey  of  no  practical  use  for  the  purpose  contemplated  by  its 
segregation. 

After  a  most  careful  review  of  the  entire  matter,  I  am  unable  to 
agree  with  the  suggestion  covered  by  your  report,  to  the  eiiect  that 
the  purx)OBe  of  the  18th  section  of  the  act  of  March  3, 1891  (26  Stat., 
1095),  was  to  provide  a  means  of  utilization  of  the  sites  selected  under 
the  acts  of  October  2, 1888  (supra)  and  August  30,  1890  (supra). 

By  the  17th  section  of  said  act  reservation  of  these  sites  was  specific- 
ally declared,  but  was  restricted  to  the  land  actually  necessary  for  the 
•construction  and  maintenance  of  the  reservoirs. 

Said  section  reads — <<That  reservoir  sites  located  or  selected  and  to 
be  located  and  selected,"  etc.,  thus  evidencing  not  an  abandonment  of 
the  original  purpose  of  reserving  the  sites  but  their.continuation. 

For  what  purpose?  surely,  not  that  they  might  be  held  for  individual 
appropriation,  as  would  be  possible  if  sections  18, 19  and  20,  were  held 
to  embrace  them  within  its  scope. 

It  is  true  the  18th  section  grants  "  the  right  of  way  through  the  public 
lands  and  reservations  of  the  United  States  "  to  any  oanal  or  ditch  com- 
pany organized  under  the  laws  of  any  State  or  Territory,  which  shall 
comply  with  its  conditions,  but  the  word  *< reservation''  as  here  used, 
is  limited  by  the  proviso  to  the  section  which  provide^SH' 
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That  no  sacb  right-of-way  shall  be  bo  located  as  to  interfere  with  the  proper  occa- 
pation  by  the  goyemuieiit  of  any  snoh  reservation . 

For  the  reasons  before  given,  it  must  be  held  that  the  occupation  by 
the  government  here  referred  to  includes  future,  as  well  as  present,  occu- 
pation, and  to  permit  the  appropriation  of  these  sites  by  private  corpo- 
rations and  individuals,  and  at  the  same  time  retain  the  occupation  of 
them  by  the  government,  would  be  impossible. 

I  am,  therefore,  of  the  opinion  that  the  practice  which  has  prevailed 
since  the  passage  of  the  act  of  1891,  is  proper  and  that  the  scope  of 
the  privileges  granted  by  said  act  does  not  include  these  reservoir  sites. 


ALASKAN  LANIXS-OCCUPAKCY-HSXmVBY. 

W.  H.  H.  Haet. 

The  evident  intendment  of  section  12,  act  of  March  3, 1891,  is  that  claimants  must 
be  in  possession  and  occupying  the  tracts  songht  to  be  entered  by  them  for  the 
purpose  of  trade  or  manufactures,  at  the  date  of  application  to  have  the  snrvey 
made,  with  such  trade  or  manufactures  in  actual  operation  at  such  time. 

The  land  taken  under  said  section  must  be  as  nearly  as  practicable  in  a  square  form. 

Acting  Secretary  Reynolds  to  the  Commissioner  of  the  General  Land  Offiee, 

August  28, 1896.  (W.  M.  B.) 

This  is  an  appeal  by  W.  H.  H.  Hart  from  your  office  decision  of 
May  14, 1895,  wherein  was  rejected  survey  No.  105,  executed  by  Albert 
Lascy,  U.  S.  deputy  surveyor,  under  provision  of  sections  12, 13  and 
14  of  the  act  of  March  3, 1891  (26  Stat.,  1005),  of  a  tract  of  land  com- 
prising 159.61  acres,  situate  on  Coal  Point,  Kachemak  Bay,  Cook's 
Inlet,  district  of  Alaska,  and  claimed  by  Ilart;  the  survey  being 
rejected  upon  the  ground  that  the  said  claimant  was  a  non-resident, 
and  that  the  tract  was  not  occupied  for  any  purpose— there  being  no 
business  in  oi>eration  thereon,  the  particular  business  which  the  claim- 
ant proposed  to  engage  in  and  conduct  upon  the  land  being  entirely 
prospective. 

Hart's  location  which  is  marked  off  by  this  (No.  105)  survey,  which 
appears  from  the  record  subiuitted  to  be  a  mere  location  of  a  body  of 
land  without  occupancy,  includes  within  the  limits  thereof  a  tract  some- 
thing over  one  mile  in  length,  with  an  average  width  less  than  one 
fourth  of  a  mile,  and  adjoins  the  location  of  U.  M.  Witherbee  described 
by  survey  No.  106  to  the  northwest.  That  the  tract,  being  in  the  above 
described  shape  fails  to  conform  to  the  statutory  requirement  as  to 
"square  form,"  will  be  noticed  later  on  herein. 

It  also  appears  that  the  only  effort  made  by  the  claimant  in  the  way 
of  making  any  improvement  upon  the  tract  consists  of  an  unfinished 
log  cabin  eighteen  by  fifteen  feet  square,  and  about  twelve  feet  high, 
there  being  in  dose  proximity  thereto  valuable  improvements  erected 
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by  the  Cooper  Coal  and  Commercial  Company,  and  tlie  Alaska  Coal 
Company,  containing  stocks  of  general  merchandise,  valued  at  several 
thousand  dollars  each,  and  placed  there  by  the  said  companies  for  the 
purpose  of  conducting  a  general  trade  in  connection  with  the  shipping 
of  coal  from  their  mines  in  process  of  development  and  near  at  hand. 

As  stated  in  your  ofQce  letter  of  May  12, 1895,  protests  have  been 
filed  against  the  approval  of  this  survey  by  the  said  companies  and 
certain  individuals  therein  named,  based  upon  a  statement  of  facts 
made  under  oath.  The  said  protestants  themselves  assert  actual  pos- 
session and  occupancy  of,  and  a  superior  right  to,  the  land  involved. 

As  disclosed  by  the  record  it  would  seem  that  claimant  seeks  to  enter 
this  tract  for  the  purx>ose  of  erecting  in  the  future  coal  bunkers  and 
wharves  on  the  southeast  extremity  thereof  for  the  shipment  of  coal, 
no  work  as  yet  having  been  done  on  the  contemplated  improvements. 
For  a  non-resident,  as  claimant  is  shown  to  be  in  the  case  at  bar,  to  par- 
tially complete  a  log  cabin  of  the  description  given  above  on  a  tract  of 
land  preparatory  to  engaging  in  a  business  or  trade  thereon  subsequent 
to  the  application  for,  and  execution  of,  the  survey,  without  actual 
occupancy  of  any  portion  of  such  tract  at  said  time,  would  not  warrant 
or  justify  the  approval  or  acceptance  of  the  survey. 

It  is  unnecessary  to  refer  more  at  length  to  the  grounds  upon  which 
the  protests  above  alluded  to  are  founded,  or  to  consider  the  materiality 
thereof,  since,  aside  from  and  independent  of  any  rights  which  the  pro- 
testants may  be  supposed  to  have  in  this  tract,  appellant's  claim  to 
have  the  survey  accepted  is  not  protected  by  the  provision  of  section 
12  of  said  act  of  March  3, 1891,  the  evident  intendment  thereof  being 
that  claimants  must  be  ''in  possession  and  occupying"  tracts  sought  to 
be  entered  by  them  for  the  "purpose  of  trade  or  manufactures"  at  the 
date  of  application  to  have  such  survey  made,  with  such  trade  or  man- 
ufactures in  actual  operation  at  such  time.  Appellant  alleges  no  such 
state  of  fact  in  connection  with  this  survey. 

Furthermore,  the  tract  is  more  than  four  times  as  long  as  it  is  broad 
and  therefore  does  not  conform  in  that  respect  to  the  statutory  provi- 
sion, and  the  rules  and  regulations  formulated  in  accordance  therewith, 
requiring  the  lines  of  the  survey  to  be  so  run  as  to  embrace  a  tract  of 
land  as  "near  as  practicable  in  a  squiare  form."  By  an  examination  of 
the  survey  under  consideration,  and  the  plat  thereof,  it  will  be  readily 
observed  that  the  tract  surveyed,  as  indicated  on  the  said  plat,  is  not 
essential  in  its  unnecessary  elongated  and  existing  form  for  the  trans- 
action of  the  ostensible  business — yet  to  be  put  in  operation  and  there- 
fore prospective — which  the  claimant  Hart  alleges  he  has  in  view. 

For  the  foregoing  reasons  your  office  decision  rejecting  survey  No. 
105  is  hereby  affirmed. 
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RBPAYMENT-PAYMENT  TO  UECEIVEB. 

Fbancis  J.  Dtsabt. 

The  payment  of  the  purchase  price  of  laod  to  the  recoiver  before  the  acceptance  of 
Anal  proof  is  at  the  risk  of  the  parcbaser,  and  if  said  proof  is  rejected  and  the 
receiver  fails  to  account  for  the  money  so  paid,  the  right  to  repayment  from  the 
government  cannot  be  reeognized. 

Acting  Secretary  Reynolds  to  the  Co^nmisaioner  of  the  Oeneral  Land  Office, 

August  28, 1896.  (E.  B.,  Je.) 

On  October  25, 1895,  Francis  J.  Dysart  filed  his  application  claiming 
a  right  to  repayment  by  the  United  States,  under  the  act  of  February 
15, 1893  (27  Stat.,  456),  of  three  hundred  and  twenty  dollars  which  he 
alleges  he  paid  Fred  W.  Smith,  then  receiver  of  the  land  office  at  Tuc- 
son, Arizona,  as  final  payment  or  purchase  money  for  the  SW.  ^  of  sec- 
tion 13,  T.  7  S.,  E.  26  W.,  for  which  tract  he  made  desert  land  entry 
No.  450  April  15, 1885.  Your  office  denied  his  application  November 
12, 1895,  on  the  ground  that  the  case  he  presented  did  not  come  within 
the  provisions  of  said  act,  and  that  there  was  no  law  authorizing  repay- 
ment in  such  a  case.  lie  appeals,  contending  that  both  the  act  afore- 
said and  the  act  of  June  16, 1880  (21  Stat.,  287),  authorize  the  repay- 
ment sought 

The  records  of  the  local  office  show  that  Dysart  submitted  final  proof 
in  the  matter  of  his  said  entry,  and  that  the  same  was  rejected  by  the 
local  office  February  22,  1887, 

on  the  ground  that  the  land,  or  a  portion  of  it,  had  heen  occupied,  cultivated  and 
reclaimed  prior  to  entry,  and  that  yon  (he)  failed  to  prove  entire  reclamation  of  the 
tract, 

and  that  the  letter  of  rejection  contained  the  usual  notice  of  the  right 
of  appeal;  but  neither  they  nor  the  records  of  your  office  afford  any 
evidence  of  the  payment  of  purchase  money  as  alleged.  The  records 
of  your  office  show  that  said  entry  was  canceled  April  30, 1887,  upon 
the  voluntary  relinquishment  of  Dysart  dated  March  2, 1887;  Dysart 
further  alleges  that  he  handed  the  sum  specified  above  to  said  receiver, 
at  the  time  he  offere<i  his  final  proof,  to  be  applied  in  payment  for  the 
land,  and  that  he  received  the  said  letter  of  rejection,  but  that  the  said 
sum,  nor  any  part  thereof  was  ever  returned  to  him. 

It  would  appear  from  the  record  and  Dysart's  allegations  that  the 
said  sum  was  probably  handed  to  the  officer  named  to  be  applied  by 
the  latter  as  purchase  money  for  the  land  (which  was  double  minimum 
land  being  then  within  the  limits  of  the  grant  to  the  Texas  Pacific 
Eailroad)  in  the  event  of  the  acceptance  of  the  final  proof.  Until  such 
acceptance  there  could  be  no  sale  or  final  entry  of  the  land  under 
Dysartfs  entry,  and  the  money  was  the  private  property  of  Dysart 
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Kot  haying  ever  become  public  funds  no  responsibility  tor  its  return 
could  legally  attach  to  the  government. 

The  arrangement  by  ^liich  the  receiver  was  its  custodian  until  it 
should  be  applied  as  purchase  money  for  the  land,  subject  necessarily 
to  the  acceptance  of  the  final  proof,  was  for  the  convenience  of  himself 
and  Dysart.  His  failure  to  return  it  upon  the  rejection  of  the  final 
proof  was  a  private  wrong  or  tort  against  Dysart  for  which  the  receiver 
only,  and  not  the  government,  was  legally  responsible  (Am.  and  Eng. 
Ency.  of  Law,  Vol.  19,  p.  514,  and  authorities  there  cited).  As  was 
said  by  the  supreme  court  in  Gibbons  v.  United  States  (8  Wall.,  269), 

No  government  haa  ever  held  itself  liable  to  iudividualt)  for  the  misfeaeance, 
laches,  or  nnaiithorized  exercise  of  power  by  its  officers  and  agents. 

And  again,  in  the  same  decision,  concerning  the  question  of  the  gov- 
ernment's responsibility: 

It  does  not  ondertake  to  guarantee  to  any  person  the  fidelity  of  any  of  the  officers 
or  agents  whom  it  employs,  since  that  would  involve  it,  in  all  its  operations,  in  end- 
less embarrassments,  and  difficulties,  and  losses,  which  would  be  subversive  of  the 
public  interests. 

The  acts  of  February  16,  1893,  and  June  16,  1880,  {supra)^  provide 
tor  the  return  only  of  money  which  has  actually  been  received  by  the 
government,  under  certain  specified  conditions.  The  money  which 
Dysart  asks  that  the  government  shall  restore  to  him  was  never 
received  by  it.    Said  acts  clearly  can  have  no  application  to  his  case. 

The  denial  of  his  application  is  therefore  affirmed. 


ALASKAN  liANDS-AKEA  OF  CliAIM-SUHVET, 

Ghables  a.  Johnson  £T  al. 

The  right  to  purchase  lands  in  Alaska  for  purposes  of  trade  or  manufactures  does  not 
extend  unconditionally  to  one  hundred  and  sixtj'  acres,  but  only  to  so  much  as 
may  be  actually  occupied  for  the  purposes  named,  in  no  case  to  exceed  one  hun- 
dred and  sixty  acres. 

The  requirement  that  such  land  shall  be  taken  in  ''square  form''  means  that  the 
tract  claimed  should  be  surveyed  and  laid  off  in  the  form  of  a  rectangular  equi- 
lateral paraUelogram^  as  nearly  as  the  configuration  of  the  land  will  permit. 

Aeting  Secretary  Reynolds  to  the  Commissioner  of  the  General  Land  Office^ 

August  28y  1896.  ( W.  M.  B.) 

This  is  an  appeal  by  Charles  A.  Johnson  and  William  H.  Metson 
from  your  office  decision  of  May  9, 1895,  wherein  was  suspended  sur- 
vey No.  71,  executed  by  Clinton  Gurnee,  Jr.,  U.  8.  deputy  surveyor, 
under  provision  of  sections  12,  13  and  14,  act  of  March  3, 1891  (26 
Stat.,  1095),  and  regulations  thereunder  (12  L.  D,,  683),  of  a  tract  of 
land  containing  109.08  acres,  situate  on  Ugashek  river  on  the  western 
coast  of  the  Alaskan  Peninsula,  a  portion  of  which  tract  is  occupied 
and  used  for  a  salting  and  fishing  station^  said  survey  being  suspended 
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for  the  reasou  tliat  more  laud  is  claimed  tliau  is  occupied  aud  ased  by 
claimauts  for  the  puiposes  of  their  busiuess,  and  also  because  tlie 
regulation  as  to  square  form  has  not  been  complied  with. 
In  your  said  office  decision  yon  state: 

It  18  suggested  that  if  the  survey  was  amended  by  beginning  at  a  point  on  the  line 
of  ordinary  high  water  4.40  chs.  S.  2^  15'  W.  of  comer  No.  1  oi  the  original  survey ; 
thence  S.  87^  45'  £.  10  chs. ;  thence  S.  29  15'  W.  10  chs. ;  tfaeuce  N.  Hl^'  45'  W.  to  Une 
of  ordinary  high  water  mark ;  thence  along  said  Hue  to  point  of  beginning,  final 
action  by  this  (your)  office  would  be  greatly  facilitated.  Such  an  amended  survey 
would  Include  all  the  laud  occupied  by  the  claimauts  for  their  business,  an  area  of 
ten  acres. 

In  appealing  from  said  decision  claimants  file  assignments  of  error 
as  follows: 

1.  That  under  the  act  of  March  3, 1891,  the  claimants  are  entitled  to  one  hundred 
aud  sixty  acres  of  land. 

2.  That  the  survey  as  returned  by  the  deputy  covers  the  tract  claimed  according 
or  within  the  monuments  of  the  claimant's  locatiou. 

3.  That  the  square  form  alluded  to  in  said  act  relates  not  to  technical  measure- 
ment, but  substantially  to  conform  to  the  system  of  government  surveys,  so  as  to 
include  the  lands  occupied  by  the  claimants  aud  adjoining  thereto,  to  the  exteut  of 
one  huudred  and  sixty  acres. 

Under  x>rovision  of  the  act  of  March  3,  1891,  the  claimants  are  not 
entitled,  unconditionally,  to  one  hundred  and  sixty  acres  of  land,  but 
only  to  so  much  as  may  be  in  their  possession  and  actually  occu^ned  by 
them  for  the  purpose  of  conducting  the  trade  in  which  they  are 
engaged;  in  no  case  to  exceed  one  huudred  and  sixty  acres;  and  to  be 
<<as  near  as  practicable  in  a  square  form." 

With  respect  to  such  square  form,  the  regulations  (12  L.  D.,  587, 
par.  4)  issued  under  the  act  of  March  3,  1891,  for  the  purpose  of  carry- 
ing out  the  provisions  thereof,  respecting  the  survey  and  purchase  of 
non-mineral  public  lands  in  Alaska,  require  that  such  lands  must  be 
surveyed  so  as  to  be  laid  oflF "  in  one  compact  body,  aud  as  nearly  in 
square  form  as  the  circumstances  and  the  configuration  of  the  land  will 
admit."  Such  requirement  can  mean  nothing  more  nor  less  than  that 
lands  claimed  aud  sought  to  be  purchased  under  said  act  and  regula- 
tions should*  be  surveyed  and  laid  off  in  a  shape  similar  to  that  of  a 
rectangular  equilateral  parallelogram  as  near  as  the  configuration  of  the 
land  will  allow.  The  tract  embraced  in  this  survey  was  not  laid  off  in 
square  form  as  near  as  practicable,  it  being  about  six  times  as  long, 
from  north  to  south,  as  its  average  width,  from  east  to  west,  and  the 
survey  appears  to  have  been  made  with  a  view  of  covering  as  extended 
a  shore  line  as  possible. 

The  land  laws,  with  respect  to  the  non-mineral  public  lands,  are  not 
in  force  in  the  district  of  Alaska,  nor  has  any  general  system,  as  yet, 
been  put  on  foot  for  the  survey  of  such  lands,  hence  there  is  no  force 
in  the  contention  of  appellants  that  these  special  surveys  made  under 
the  provision  of  the  cited  sections  of  the  referred  to  act  should  conform 
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to  the  system  of  government  sarveys  of  the  public  lands  so  as  to  include 
lands  occupied  by  claimants,  as  well  as  those  adjoining  thereto,  accord- 
ing to  the  monuments  of  the  claimants'  location,  to  the  extent  of  one 
hundred  and  sixty  acres.  Such  contention  would  evidently  imply  that 
occupancy  of  a  part  of  a  tract  was  occupancy  of  the  whole  tract,  and 
that  claimants  are  entitled  to  purchase  one  hundred  and  sixty  acres,  in 
other  shape  than  square  form,  where  there  was  occupancy  of  a  very 
small  portion  of  the  tract  for  which  application  to  enter  is  made.  Such 
is  not  the  case.  The  survey  of  lands  in  the  district  of  Alaska  will  only 
be  recognized  and  accepted  when  made  in  conformity  with  special 
statutory  provision,  relating  thereto,  and  the  rules  and  regulations 
formulated  thereunder. 

The  quantity  of  land,  to  be  taken  in  the  form  suggested  in  your  office 
letter  as  an  emendation  of  the  original  survey,  would  give  to  appellants, 
it  would  appear,  all  the  land  which  they  actually  occupy  and  therefore 
to  which  they  are  entitled  under  the  law. 

For  the  foregoing  reasons  your  said  office  decision  suspending  survey 
No.  71  is  hereby  affirmed. 


CONTEST— rNrOIlMATION—COKllOBOIlATTON--AMENDMENT. 

LOWENSTEIN  V.  OrNE. 

After  a  hearing  has  been  directed  by  the  Dopurtuicnt  on  the  charge  set  forth  in  an 
affidavit  of  contest^  the  subsequent  retraction  of  the  statements  in  the  corrob- 
oratory affidavit,  does  not  warrant  the  GenernI  Land  Office  in  revoking  the  order 
for  the  hearing  issned  under  departmental  direction. 

The  right  to  amend  an  affidavit  of  contest  should  be  recognized  where  no  new 
ground  of  attack  is  introduced  thereby. 

Acting  Secretary  Reynolds  to  the  Commissioner  of  the  Qeneral  Land  Office^ 

August  28^  1896.  (J.  L.  McC.) 

On  August  10, 1893,  Orne  made  homestead  entry  for  Lots  3  and  4 
and  the  8.  J  of  the  NW.  I  of  Sec.  4,  T.  11  N.,  E.  3  W.,  Oklahoma  land 
district,  Oklahoma  Territory. 

On  the  same  day  Isaac  Lowenstein  filed  affidavit  of  contest  against 
said  entry,  in  which  he  alleged  that  defendant  entered  upon  and  occu- 
pied a  portion  of  the  lands  opened  to  settlement  by  the  proclamation 
of  the  President  of  the  23d  of  March,  1889,  prior  to  12  o'clock,  noon,  of 
April  22,  and  subsequent  to  the  2d  day  of  March,  1889,  and  that  said 
entry  was  not  made  in  good  faith,  but  the  same  is  fraudulent  and  void, 
in  that  the  said  entryman  had  theretofore  entered  into  a  collusive 
arrangement  and  understanding  with  divers  other  persons,  including 
one  Argo,  whereby  the  said  parties  were  and  are  to  receive  title  to  a 
part  and  portion  of  said  above  described  tract,  by  and  through  said 
homestead  entry  and  claim  of  the  said  Edward  Orne. 
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The  defeudant  Orne  filed  a  motion  to  dismiss  the  contest  because  the 
first  charge  had  been  tried  and  determined  in  the  case  of  South  Okla- 
homa V.  Couch  et  al.  (16  L.  D.,  1^2),  and  because  the  second  charge,  of 
fraud,  collusion  etc.,  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  in  that  no  specific  charge  was  made.  The  local  officers  sus- 
tained the  motion  as  to  the  first  charge,  and  as  to  the  second  charge 
also  unless  plaintiff  amended  it,  leave  to  do  which  was  granted.  The 
plaintiff  did  not  avail  himself  of  the  privilege  and  the  case  was 
dismissed. 

On  June  18, 1894,  the  plaintiff  appealed  firom  the  action  of  the  local 
officers,  assigning  as  error  their  action  in  sustaining  said  motion.  On 
December  13, 1894,  your  office  considered  said  appeal  and  sustained  the 
action  of  the  local  officers,  as  to  the  first  charge  in  the  plaintiff's  affi- 
davit, but  overruled  them  as  to  the  second  charge,  holding  that  a 
cause  of  action  was  therein  stated,  and  directing  that  a  hearing  be  had 
thereon. 

From  this  decision  both  plaintiff  and  defendant  appealed  to  the 
Department,  i>laintiff  alleging  that  your  office  erred  in  not.overruling 
the  action  of  the  local  officer  in  reference  to  the  first  charge  in  the 
affidavit  of  contest,  and  defendant  alleging  that  it  was  error  to  order  a 
hearing  on  the  second  charge  in  said  affidavit,  because  of  its  vagueness 
and  insufficiency. 

The  Department  upon  consideration  of  the  case  found  that  the 
qualifications  of  Orne  had  been  put  in  issue  by  the  proceedings  in  the 
Couch  case  {supra)^  and  held  that  a  second  hearing  on  that  charge 
should  not  be  allowed;  but  as  to  the  second  charge — that  of  having 
entered  into  a  speculative  contract — the  Department  held  the  contest 
affidavit  to  be  sufficient  to  warrant  a  hearing,  and  therefore  affirmed 
your  decision.    .Your  office  thereupon  ordered  the  hearing  to  proceeiL 

Said  contest  affidavit  was  corroboi:ated  by  one  Thomas  Wright.  On 
March  21, 1896,  said  Wright  made  affidavit  that — 

He  did  not  intend  to  corroborate  in  his  said  affidavit  any  charge  of  an  iUegal  con- 
tract on  the  part  of  defendant  Edward  Orne;  that  if  said  affidavit  contains  such 
charge  he  did  not  know  it  at  the  time,  and  did  not  mean  to  corroborate  the  same; 
that  your  affiant  can  not  read,  or  write  except  his  own  name,  and  that  it  was 
explained  to  him  that  he  was  simply  swearing  to  the  charge  of  soonerisra;  .  .  . 
and  that;  for  the  reasons  above  given,  and  that  justice  may  be  done  to  aU  eonoemedy 
he  does  now  desire  to  withdraw  and  retract  all  of  the  said  affidavit  and  asks  that  it 
be  not  considered. 

The  above  affidavit  was  transmitted  to  your  office,  which  thereupon, 
April  16, 1896,  revoked  its  order  for  a  hearing,  and  dismissed  the 
contest. 

Lowenstein  has  appealed  from  said  decision,  alleging,  in  substance, 
that  after  a  hearing  has  been  formally  ordered,  all  questions  as  to  the 
sufficiency  of  the  information  upon  which  it  was  ordered  are  removed 
ftom  the  case. 

In  this  he  is  unquestionably  correct.    See  departmental  decisions  in 
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cases  of  Houston  v.  Coyle  (2  L.  D.,  58);  Koons  r.  Eisner  (2  L.  D.,65); 
Edward  F.  Fritzsche  (3  L.  D.,  208);  and  many  otiiers  since. 
He  contends  further  that  it  was  error  to  hold  that, 

after  a  hearing  bad  been  ordered  by  the  Departnieut  upou  the  information  as  filed 
herein,  the  procurement  and  filing  of  a  withdrawal  of  the  corroborating  witucBs 
npon  said  information  operated  to  rescind  the  said  order  of  liearing,  and  was  cause 
for  dismissing  the  contest  of  appellant. 

It  would  have  been  proper  for  your  office  to  have  forwarded  the  cor- 
roborating witness'  retraction  of  his  affidavit  and  his  request  to  be 
allowed  to  withdraw  the  same,  to  the  Department  for  its  information 
and  consideration,  with  request  for  instruction  what  course  to  pursue 
in  view  thereof;  but  the  revocation  of  the  order  for  a  hearing  amounted 
practically  to  nullifying  the  decision  rendered  by  the  Department  in 
the  case,  and  therefore  was  erroneous. 

Appellant  applies  for  leave  to  amend  his  said  contest 

by  filing  other  and  further  corroboration  of  the  charge  therein,  and  by  rendering 
the  charge  more  specific,  in  that  said  entry  man  had  actuully  conveyed  a  part  and 
parcel  of  said  tract  by  instrument  in  writing,  contrary  to  law,  an<l  prior  to  the  date 
of  contest  herein,  and  had  actually  delivered  possession  of  said  parcel  of  land, 
which  said  possession  has  at  all  times  since  remained  in  the  grantee  named  in  said 
conveyance,  and  further  asks  leave  to  file  as  corroboration  of  said  amended  charges 
certified  copies  of  said  instrument  of  conveyance  and  alHduvits  showing  such  deliv- 
ery of  possession;  and  appellant  asks  that  such  charge  so  rendered  more  specific 
under  said  leave  to  amend  be  held  to  relate  back  so  ns  to  cut  ofi'  intervening  contests. 

The  Department  has  held  in  the  case  of  Grant  v.  Eutledge  (23  L.  D., 
49): 

The  manifest  trend  of  departmental  decisions  is  to  allow  amendments,  even  in  the 
face  of  an  intervening  claim  nnless  they  introduce  a  substantially  new  ground  of 
contest,  or  else  difi'er  essentially  from  the  original  affidavit,  so  as  to  prejudice  the 
right  of  the  intervening  claimant. 

In  the  case  at  bar  the  amendment  suggested  is  not  substantially  a 
new  ground  of  contest;  it  is  simply  an  offer  to  supplement  the  charge 
of  8X)eculative  intent  heretofore  made  by  proof  that  it  had  been  actually 
carried  into  effect. 

In  the  case  of  Wallace  v.  Woodruff  (19  L.  D.,  Sm)— syllabus— the 
Department  held : 

The  amendment  of  an  affidavit  of  contest  relates  back  to  the  original,  and  excludes 
intervening  contests,  where  the  said  amendment  does  not  introduce  a  new  ground 
of  contest,  but  merely  makes  more  specific  and  definite  the  original  charge. 

I  am  of  opinion  that  it  was  an  error  on  the  part  of  your  office,  under 
the  circumstances  set  forth,  to  revoke  the  order  for  a  hearing  and  dis- 
miss the  contest. 

The  decision  of  your  office  is,  therefore,  reversed;  contestant  will  be 
permitted  to  amend  his  contest  affidavit  as  prayed  for;  and  a  hearing 
will  be  had,  with  due  notice  to  all  parties  interested,  at  which  he  will 
be  afforded  an  opportunity  to  prove  the  allegations  contained  in  said 
contest  affidavit  as  amended. 
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RA£LBOAI>  LAXBS-ACTS  OF  1887  AND  1890. 

Kendbich  et  al.  V.  Pbedido  Land  Co. 

The  af^ement  of  a  transforoe  of  the  Mobile  and  Girard  R.  R.  Co.  to  accept,  under 
section  8,  act  of  SoptoiuhLT  29,  1890,  a  pro  rata  share  of  the  lands  earned  by  said 
company,  and  the  consummation  of  such  agreement,  do  not  operate  aa  a  waiver 
or  abandonment  of  the  right  on  the  part  of  said  transferee  to  subsequently  apply 
for  relief  under  section  4,  act  of  March  3,  1887,  as  to  lands  purchased  firom  said 
company  but  not  Heciircd  through  said  |>ro  rata  adjustment. 

An  application  for  pntcut  under  section  4,  act  of  March  3, 1887,  to  lands  erroneously 
certified  on  account  of  a  railroad  grant  must  be  denied,  where  the  want  of  good 
faith,  both  on  the  part  of  the  original  purchaser  and  the  subsequent  transferees 
is  apparent. 

Acting  Seci'etary  Reynolds  to  the  Commissioner  of  the  Oeneral  Land  Office, 
(W.  A.  L.)  August  28^  1896.  (G.  B.  G.) 

The  case  of  Alonzo  Kendrich  et  al.  v.  The  Perdido  Land  Goinx)aDy  is 
before  the  Department  on  the  appeal  of  the  company  from  yonr  office 
decision  of  February  12^  1895,  rejecting  said  company's  application  for 
patent  for  certain  lands  therein  described,  under  the  act  of  March  3, 
1887  (24  Stat,  566). 

The  history  of  this  case  and  the  legislation  affecting  the  same  is  as 
follows: 

Congress  by  the  act  of  June  3, 1856,  (11  Stat.,  17)  made  a  grant  t-o 
the  State  of  Alabama  to  aid  in  the  construction,  among  others,  of  a 
railroad  from  Girard  to  Mobile  in  said  State.  June  1, 1858,  the  Mobile 
and  Girard  Railroad  Company,  grantee  of  said  State,  filed  its  map  of 
definite  location,  which  was  approved.  In  1860  and  1861,  prior  to  the 
construction  of  any  part  of  the  road,  there  were  certified  to  the  State, 
under  said  grant,  504,167.11  acres,  and  by  appropriate  legislation  the 
lands  herein  applied  for  were  by  the  State  convoyed  to  the  Mobile  and 
Girard  Railroad  Company.  In  1872,  and  subsequently,  the  comxmny 
sold  the  lands  applied  for  to  Josiah  Y.  Thompson,  and  by  mesne  deeds 
the  lands  were  conveyed  to  the  applicant.  The  railroad  company  built 
its  road  from  Girard  to  Troy,  a  distance  of  eighty-four  miles.  By  the 
forfeiture  act  of  September  29, 1800  (26  Stat.,  496),  said  grant  opposite 
unconstructed  road  was  forfeited,  but  by  the  8th  section  thereof  the 
railroad  company  was  entitled  to  an  amount  of  lands  equal  to  that 
earned  by  the  construction  of  the  eighty-four  miles  of  road,  and  the  act 
directs  the  Secretary  of  the  Interior  in  making  settlement  with  the  rail- 
road company  to  include  all  the  lands  sold  or  disposed  of  by  said 
company,  not  to  exceed  the  total  amount  earned.  By  direction  of  the 
Secretary  of  the  Interior  the  applicant,  with  all  other  i)urcha8ers  and 
claimants,  filed  its  claim  under  its  purchase  in  the  General  Land  Office, 
and  on  October  25, 1892,  the  Commissioner,  in  submitting  an  adjust- 
ment of  the  grant  under  said  8th  section  to  the  Department,  passed 
upon  all  of  said  claims,  holding  that  inasmuch  as  the  railroad  company 
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had  sold  all  the  lauds  certified  to  it  before  the  passage  of  said  aot, 
amounting,  as  before  stated,  to  504,167.11  acres,  and  said  company 
haviug  earned  only  302^233.97  acres,  that,  therefore,  said  purchasers 
should  receive  their  j^ro  rata  share  of  the  lands  so  purchased,  excepting 
the  heirs  of  one  Abraham  Edwards,  whose  claim  was  rejected. 

On  December  22, 1892,  the  '^arge  purchasers  "  entered  into  an  agree- 
ment to  pro-rate,  allowing  the  heirs  of  Abraham  Edwards  to  partici- 
pate, and  on  April  24, 1893,  the  Secretary  passed  upon  the  report  and 
recommendation  of  the  Oommissioner  aforesaid,  and  awarded  and 
allotted  to  each  purchaser  his  i>ro  rata  share  of  the  lands,  amounting  to 
58  per  cent  of  their  respective  purchases. 

On  May  4, 1892,  the  residue  of  the  lands  were  ordered  to  be  restored 
to  the  public  domain  on  July  19, 1893,  after  due  notice  by  publication. 

On  June  29, 1893,  the  Perdido  land  company  filed  its  application  in 
the  local  land  office  at  Montgomery,  Alabama,  under  the  4th  section  of 
the  act  of  March  3, 1887,  for  patents  to  the  residue  of  its  lands  under 
its  purchase,  and  this  application  is  now  before  the  ^Department  on 
appeal  from  your  office  decision  of  February  12, 1895,  rejecting  said 
application  as  aforesaid. 

There  are  a  number  of  errors  assigned  by  the  appellant,  but  there 
are  only  two  questions  of  controlling  importance  in  the  case. 

1st.  Had  the  lands  herein  applied  for  been  sold  by  the  grantee  com- 
pany to  a  qualified  person  or  persons,  purchasing  in  good  faith,  prior 
to  the  passage  of  the  act  of  March  3, 1887  T 

2d.  Has  the  Perdido  Land  Oompany,  by  reason  of  its  agreement  to 
pro  rata  under  Sec.  8  of  the  forfeiture  act  of  September  29,  1890, 
waived,  abandoned,  forfeited  or  exhausted  its  right  to  patents  for  the 
lands  applied  for  under  the  4th  section  of  the  act  of  March  3, 1887  T 

The  last  question  involves  the  consideration  of  two  acts  of  Oongress, 
which  do  not  appear  to  have  been  passed  upon  by  the  Department  in 
their  relation  to  each  other  and  the  issue  presented,  and  will  be  con. 
sidered  first. 

By  the  8th  section  of  said  act  of  September  29, 1890,  it  was  provided, 

That  the  Mobile  and  Girard  Railroad  company  of  Alabama  shall  be  entitled  to  the 
qnantity  of  land  earned  by  the  oonstmction  of  its  road  ftom  Girard  to  Troy,  a  dis- 
tance of  eighty-four  miles,  and  the  Secretary  of  the  Interior  in  making  settlement 
and  certifying  to  or  for  the  benefit  of  said  company  the  lands  earned  thereby  shall 
include  therein  all  the  lands  sold,  conveyed  or  otherwise  disposed  of  by  said  oom- 
pany, not  to  exceed  the  total  amount  earned  by  said  company  as  aforesaid,  and  the 
titles  of  the  pnTchasers  to  all  such  lands  are  hereby  confirmed  so  far  as  the  United 
States  are  concerned. 

When  the  General  Land  OfSce  came  to  the  adjustment  of  this  grant 
under  the  section  quoted,  it  became  apparent  that  the  company  had 
not  earned  sufficient  land  to  satisfy  the  claims  for  ^<  lands  sold,  con- 
veyed, or  otherwise  disposed  of"  by  said  company,  and,  as  has  been 
seen,  the  Perdido  Land  Company,  with  other  large  purchasers,  agreed 
to  pro-rate  its  claims. 
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I  do  not  understand  by  this  agreement  that  the  participants  there- 
nnder  had  any  intention  of  abandoning  any  rights  they  may  have  had 
under  the  act  of  1887  {supra).  The  third  section  of  the  said  act  of 
September  29, 1890,  provided  among  other  things, 

That  nothing  in  this  act  contained  shaU  be  constnied  as  limiting  the  rights  granted 
to  purchasers  or  settlors  by  "  an  act  to  provide  for  the  adjustment  of  land  grants 
made  by  Congress  to  aid  in  the  construction  of  railroads,  and  for  the  forfeiture  of 
unearned  lands,  and  for  other  purposes/'  approved  March  3, 1887,  or  as  repealing, 
altering,  or  amending  said  act,  nor  as  in  any  manner  affecting  any  cause  of  action 
existing  in  favor  of  any  purchaser  against  his  grantors  for  breach  of  any  covenants 
of  title. 

It  would  appear  then  that  it  was  not  the  intention  of  Congress  by 
the  8th  section  of  the  act  of  1890,  to  take  away  or  limit  any  rights  of 
purchasers  granted  by  the  4th  section  of  the  act  of  1887  {supra).  The 
object  of  said  section  8  was  to  confirm  to  the  Mobile  and  Girard  Bail- 
road  Company's  grantees,  a  number  of  acres  of  land  earned  by  said 
company.  The  lands  sold  by  the  company  were  directed  to  be  included 
in  the  list  of  lands  directed  to  be  certified  thereunder, — lands  that  had 
been  sold,  without  regard  to  the  fact  whether  these  lands  were  opx)osite 
to  and  coterminous  with,  the  constructed  portion  of  the  road.  In  other 
words,  lands  anywhere  within  the  limits  of  the  grant  were  to  be  certi 
fied  to  the  comi)any  to  the  extent  of  the  number  of  acres  earned,  if 
they  had  been  sold  by  the  company.  It  is  worthy  of  notice  too,  that 
this  section  does  not  limit  the  certification  provided  for  to  lands  that 
have  been  purchased  in  good  faith  from  the  railroad  company.  It  is 
sufficient  if  they  "had  been  conveyed,  or  otherwise  disposed  of  by 
said  company." 

It  would  seem,  therefore,  that  this  section  was  an  absolute  confirma- 
tion of  all  sales  to  the  extent  of  the  number  of  acres  earned  without 
regard  to  the  good  faith  of  the  purchasers.  It  is  not  surprising  then 
that  those  applicants  should  have  invoked  the  benefits  of  this  act,  or 
that  they  should  have  agreed  to  a  pro-rating  of  lands  thereunder. 
Such  pro-rating  made  an  early  adjustment  possible,  and  until  such 
adjustment  there  was  no  authority  of  law  for  the  assertion  of  any  right 
under  the  act  of  1887,  that  act  providing  for  making  the  proof  required 
by  the  4th  section  thereof  only  "  after  the  grants  respectively  shall 
have  been  adjusted."  After  the  adjustment  of  the  grant,  and  before 
the  lands  applied  for  were  restored  to  the  public  domain  the  Perdido 
Land  Company  filed  its  application  for  the  residue  of  lands  under  its 
purchase.  It  is  unfair  and  altogether  unreasonable  to  suppose  that  the 
applicant  company  had  any  intention  of  abandoning  its  claim  under 
the  act  of  1887  by  accepting  a  pro-rating  under  the  act  of  1890.  Such 
is  not  the  necessary  or  reasonable  effect  of  the  legislation  affecting 
those  rights,  and  the  applicants  will  not  be  presumed  to  have  aban- 
doned a  substantial  right  guaranteed  by  law  in  the  absence  of  any 
apparent  advantage  gained  thereby. 

The  comi)any  had  a  right  to  rely  on  the  express  provision  of  the  act 
of  1890,  that  no  rights  guaranteed  to  purchasers  by  the  act  of  1887 
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should  be  taken  away  or  limited  by  the  act  of  1890;  and  I  am  clearly 
of  opinion  that  if  the  applicants  had  any  rights  under  the  act  of  1887, 
that  they  are  not  affected  by  the  act  of  1890,  or  the  proceedings  had 
thereunder. 

This  brings  us  to  the  question  of  good  faith  in  the  purchasers.  The 
act  of  March  3, 1887,  supra^  provides  in  the  fourth  section  thereof: 

That  as  to  all  lands  .  .  .  which  have  been  erroneously  certified  or  patented  as 
aforesaid,  and  which  have  been  sold  by  the  grantee  company  to  citizens  of  the 
United  States  .  .  .  the  person  or  persons  so  purchasing  in  good  faith^  his  heirs  or 
assigns^  ^all  be  entitled  to  the  Jand  so  purchased,  upon  making  proof  of  the  fact 
of  such  purchase  at  the  proper  land  oiiice  within  such  time  and  under  such  rules,  as 
may  be  proscribed  by  the  Secretary  of  the  Interior,  after  the  grants  respectively 
shall  have  been  adjusted;  and  p«itents  of  the  United  States  shaU  issue  therefor,  and 
shall  relate  back  to  the  date  of  the  original  certification  or  patenting. 

The  lands  applied  for  herein  were  erroneously  certified  to  the  State 
of  Alabama  for  the  use  and  benefit  of  the  Mobile  and  Girard  Eailroad 
company.  The  railroad  company  sold  to  one  Josiah  V.  Thompson  prior 
to  the  passage  of  the  act  above  quoted. 

The  record  shows  that  the  Perdido  Land  Company  is  the  remote 
assignee  of  Thompson.  The  facts  connected  with  Thoinpson's  purchase 
from  the  railroad  company  are  substantially  as  follows — 

The  lands  were  certified  to  the  railroad  company  in  1860.  After  the 
civil  war  the  State  of  Alabama  levied  tax  on  the  lands,  including  back 
years,  and  they  were  finally  sold  by  the  State  for  these  taxes,  and  bid 
in  by  the  State.  By  a  resolution  of  the  board  of  directors,  W.  J.  Van 
Kirk,  then  agent  for  the  railroad  company,  was  instructed  to  sell  the 
equity  of  redemption  in  the  lands  at  a  price  fixed  by  the  board.  Van 
Kirk  went  to  Pennsylvania  and  induced  Thompson  to  buy  them,  he 
paying  at  that  time  and  subsequently  about  $10,000.00  to  the  railroad 
company,  and  about  the  same  amount  to  th^  State  to  redeem  the  lands, 
making  the  consideration  in  all  about  seventeeu  cents  per  acre.  Van 
Kirk  represented  to  Thompson  that  it  was  a  good  investment,  and  gave 
his  personal  pledge  that  should  he  (Thompson)  become  dissatisfied  with 
his  purchase,  that  he  (Van  Kirk)  would  take  it  off  his  hands  and  repay 
him  the  purchase  money.  Some  years  later,  when  Congress  began  to 
agitate  the  question  of  the  forfeiture  of  the  grant,  Thompson  sold  the 
land  to  Van  Kirk  and  others,  the  consideration  expressed  in  the  deed 
being  $25,000.00.  Then  followed  the  organization  of  the  Perdido  Land 
Company,  the  applicant,  and  the  lands  were  conveyed  to  it,  and  stock 
issued  to  each  one  of  the  purchasers,  according  to  his  respective 
interest. 

It  appears  further  that  Van  Kirk  was  a  kinsman  of  Thompson,  and 
he  admits  that  he  is  the  present  owner  of  nine-tenths  of  the  stock  of 
the  Perdido  Land  Company. 

The  following  questions  and  answers  appear  in  his  testimony  on 
cross-examination. 

Q.  How  mnch  money  wae  furnished  you  hy  Josiah  V.  Thompson  to  hay  the  lands 
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from  the  M.  &  G.  B.  R.  Co.,  as  Bhown  by  deeds,  when  yoa  went  to  Pennsylvania  for 
the  porpose  of  interesting  him  in  this  purchase  f 

A.  Forty-eight  hundred  dollars  ($4,800.00). 

Q.  Hare  yon  at  any  time— subsequent  to  the  sales  by  the  H.  &  G.  B.  B.  Co.  to 
Josiah  y.  Thompson — ^returned  to  said  Thompson  any  part  of  the  original  porchaae 
price  paid  by  him  for  said  lands f 

A.  Thompson  never  would  admit  that  he  owned  any  of  these  lands,  but  held  them 
as  trustee,  because  he  thought  the  title  doubtful,  his  lawyers  told  him  that  he  would 
never  get  the  title.    I  paid  him  back  the  money  that  he  paid. 

In  one  view  of  the  law,  I  might  easily  rest  the  case  here  on  the  ad- 
mission of  Van  Kirk  that  "Thompson  never  would  admit  that  he 
owned  any  of  these  lands."  There  was  no  purchaser  in  good  faith 
from  the  railroad  company,  and  it  might  be  argued  with  force  that 
assigns  would  take  the  land  charged  with  the  bad  faith  of  the  original 
purchaser.  But  assumiug  that  the  statute  intended  to  confirm  the  title 
of  these  lands  in  the  hands  of  good-faith  purchasers,  regardless  of  the 
character  of  the  original  purchase  from  the  company,  the  record  does 
not  show  the  Perdido  Land  Company  to  be  a  good-faith  purchaser. 
On  the  contrary,  the  evidences  of  bad  faith  are  abundant.  It  is  ap- 
parent that  it  was  from  the  beginning  Van  Kirk's  scheme  of  self- 
aggrandizement  which  was  paramount.  He  furnished  much  at  the 
beginning  and  eventually  all  of  the  money  paid  for  these  lands.  In- 
stead of  having  Thompson  convey  direct  to  him,  the  conveyance  was 
made  to  A.  0.  Blount,  Jr.,  as  trustee  for  W.  J.  Van  Kirk  and  others, 
without  consideration.  At  this  time  Van  Kirk  was  sole  owner  of  the 
lands.  Blount  conveyed  to  the  Perdido  Land  Company,  it  appears, 
without  consideration,  although  $25,000.00  is  the  consideration  named 
in  the  deed.  This  last  conveyance  was  made,  it  is  admitted  by  Van 
Elirk,  in  anticipation  of  a  legal  tight,  on  the  advice  of  counsel. 

I  must,  therefore,  hold  that  the  Perdido  Land  Company  is  neither  a 
purchaser  in  good  faith  nor  an  assign  in  good  faith,  and,  therefore,  in 
any  view  of  the  statute,  has  no  rights  under  the  fourth  section  of  the 
act  of  1887.  A  knowledge  of  the  conditions  of  the  grant,  its  liability 
to  forfeiture,  which  the  purchasers  had,  and  were  charged  with,  ren- 
dered impossible  a  purchase  in  good  faith. 

As  further  persuasive  of  this  view  it  appears  that  the  Committee  on 
Public  Lands  of  the  House  of  liepresentatives  (48th  Congress,  2d  Ses- 
sion; lieport  2501),  presented  and  recommended  for  passage  a  bill  to 
dechirc  a  forfeiture  of  this  grant  and  took  the  same  ground. 

It  appears  further  from  your  office  decision  herein,  and  is  not 
explained  on  appeal,  that  Mr.  M.  D.  Brainard,  who  was  attorney  for 
Thompson  and  the  Perdido  Land  Company  before  this  Department  in 
the  matter  of  the  adjustment  of  the  grant,  declared  <<  that  there  are  no 
bona  fide  purchasers  or  innocent  purchasers  for  value  of  any  of  the 
Mobile  &  Girard  Railroad  lands." 

The  fact  that  the  comi)any  has  been  allowed  to  take  part  of  the 
lands  purchased  under  the  act  of  1890  is  no  argument  in  support  of  its 
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present  contention.  Tbat  act  did  not  prescribe  as  a  prerequisite  con- 
dition good  faith  in  the  purchase,  and  even  if  it  had,  the  pro-rating  made 
thereunder  was  by  agreement  of  purchasers  with  conflicting  claims, 
and  the  then  Secretary  disclaimed  any  intention  of  passing  on  the 
good  faith  of  the  purchase. 

The  decision  appealed  from  is  modified  to  meet  the  views  hereinbe- 
fore expressed.    The  company's  application  is  dismissed. 


DESERT  LAND  CONTEST— EXTENSION  OF  STATUTORT  LIFE  OF  ENTRT. 

Hodgson  v,  Epley. 

A  motion  to  dismiss  an  appeal  taken  from  an  action  lying  within  the  discretion  of 
the  Commissioner  will  not  be  considered,  where  the  appeal  has  been  duly 
allowed,  and  the  case  presents  a  new  question  for  departmental  adjudication. 

The  effect  of  the  act  of  July  26, 1894,  on  desert  land  entries,  was  to  extend  the  time 
for  making  proof  and  payment  for  ouo  year  beyond  the  time  at  which  the  same 
were  due,  or  would  thereafter  become  due  under  the  law  as  then  existing.  Said 
act  is  not  limited  to  entries  alone  which  were  alive  at  that  date,  but  is  also 
applicable  to  old  entries  which  remained  of  record  uncanceled  at  the  date  of 
its  passage. 

A  desert  entryman  nnder  the  act  of  1877  who,  after  the  expiration  of  his  entry,  and 
prior  to  the  passage  of  the  act  of  July  26,  1894,  elects  to  proceed  nnder  the 
amendatory  act  of  1891,  takes  by  way  of  the  extension  of  time  under  said  act  of 
1894,  the  same  privilege  as  though  his  entry  had  been  originallymade  nnder  said 
act  of  1891. 

By  the  act  of  August  4, 1894,  extending  the  time  for  compliance  with  the  desert 
land  laws,  Congress  intended  to  relieve  all  desert  entrymeu  from  both  expendi- 
tore  and  proof  for  one  year,  and  the  entry  year,  not  the  calendar  year,  was 
meant.  In  the  application  of  said  remediiilj>rovi8ions  to  particular  cases,  if  the 
entryman  was  in  default  for  a  year  ending  in  1894  the  act  should  be  applieil  to 
cure  the  default  for  that  year;  if  not  in  defuult  for  the  year  ending  in  1894,  he 
should  be  excused  for  the  entry  year  beginning  in  1894. 

Acting  Secretary  Reynolds  to  the  Commissioner  of  the  General  Land  Office^ 
(W.  A.  L.)  August  28, 1896.  (G.  b!  G.) 

This  case  involves  the  SE.  i  of  the  SW.  i,  lot  7,  of  Sec.  6,  the  NE.  i 
of  the  NW.  i  and  lot  1,  Sec.  7,.T.  2  S.,  R.  7  W.,  Salt  Lake  City,  Utah. 

The  record  shows  that  on  January  8,  1891,  Solomon  Ex>ley  made 
desert  land  entry  for  the  above  described  tract,  together  with  the  SW. 
\  of  the  SE.  ^  of  Sec.  6,  as  to  which  latter  tract  his  relinquishment  was 
filed  March  21, 1894. 

March  21, 1894,  the  defendant  filed  his  afiidavit,  stating  that  he  elected 
to  proceed  under  the  amendatory  desert  land  act  of  March  3, 1891  (2G 
Stat.,  1095).  The  affidavit  set  forth  that  he  ^^has  constructed  a  ditch 
over  a  portion  of  this  laud  and  made  other  improvements." 

By  your  office  letter  of  April  12, 1894,  this  election  was  held  to  be 
sufficient,  and  the  local  officers  were  directed  to  instruct  the  claimant 
to  furnish  final  proof  by  January  8, 1895. 

January  14,  1895,  John  H.  Hodgson  filed  his  affidavit  of  contest, 
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alleging  tbat  tbe  eDtryman  had  not  conducted  water  upon  the  land,  and 
that  it  was  in  its  wild  and  nncaltivated  state. 

Subsequently,  on  March  18, 1895,  tbe  plaintiff  filed  bis  supplemental 
affidavit,  in  which  he  further  alleged  tbat  the  defendant  had  not  during 
the  fourth  year  of  his  entry — ^that  is,  after  the  6th  day  of  January,  1894, 
and  prior  to  the  8th  day  of  January,  1895 — made  any  expenditures 
upon  his  said  entry,  as  required  by  the  desert  land  law. 

At  the  bearing  bad  at  the  local  office,  tbe  defendant  moved  the  dis- 
missal of  tbe  contest  for  the  reason  tbat  be  was  not  required  to  have 
any  improvements  upon  the  land  at  the  time  of  bis  election  to  proceed 
under  the  amendatory  act  of  1891,  March  21, 1894,  and  that  he  was 
relieved  from  making  any  expenditure  upon  the  land  from  January  8, 
1894,  to  January  8, 1896,  by  the  act  of  August  4,  1894  (28  Stat.,  226). 

Tbe  local  officers  ruled  tbe  point  well  taken,  and  dismissed  the  contest 
as  premature.  Upon  appeal,  your  office  decision  of  May  28, 1895,  reversed 
tbe  action  of  the  local  officers  and  ordered  tbe  hearing  to  proceed  upon 
its  merits.    Further  appeal  brings  tlie  ease  before  tbe  Department. 

There  is  contained  in  the  record  a  motion  to  dismiss  the  appeal 
addressed  to  you,  on  the  ground  tbat — 

tbe  decision  of  the  Honorable  Coram issioner  herein,  holding  tbe  affidavit  of  contest 
sufficient  and  directing  hearing  to  proceed  thereon,  is  interlocutory  in  character  and 
not  appealable. 

Unquestionably,  the  order  of  a  hearing  lies  within  the  discretion  of 
tbe  Commissioner  of  the  General  Land  Office,  and  will  not  be  inter- 
fered with  save  where  there  is  a  clear  abuse  of  such  discretion.  Tbe 
regular  course  to  be  pursued  in  such  cases,  is  for  the  Commissioner  to 
refuse  to  forward  tbe  appeal  and  for  tbe  party  aggrieved  to  apply  for  a 
writ  of  cm'tiorarij  in  which  event  the  Department  will  consider  whether 
there  has  been  an  abuse  of  his  discretion.  But  the  initiative  in  the 
matter  of  rejecting  an  appeal  under  facts  similar  to  tbe  cause  at  bar, 
primarily  lies  with  your  office,  and  where  such  action  is  not  taken,  and 
the  case  involves  a  new  question  for  departmental  adjudication,  the 
motion  to  dismiss  will  not  be  considered. 

To  hold  that  tbe  appeal  would  not  be  considered  because  no  appeal 
lay,  would  be  in  effect  putting  the  appellant  in  a  worse  condition  than 
if  your  office  had  ruled  that  no  appeal  would  lie,  for  the  reason  that  if 
this  bad  been  done  he  could  have  applied  for  the  issuance  of  a  writ  of 
certiorari^  and  in  tbat  way  raised  tbe  question  before  the  Department, 
whereas  to  dismiss  the  appeal  now,  would  leave  him  without  remedy. 

This  entry  was  made  under  tbe  act  of  1877,  under  the  terms  of  which 
the  life-time  of  the  entry  was  three  years.  Under  this  act  the  entry 
in  question,  having  been  made  on  January  8, 1891,  expired  on  January 
8, 1894.  There  was,  however,  no  declaration  of  forfeiture  by  the  land 
department,  and  on  July  26, 1894,  Congress  passed  an  act,  section  one 
of  which  is  as  follows : 

Be  it  enacted  hythe  Senate  and  House  of  Representatives  of  the  United  States  of  America 
in  Congress  assembled,  That  the  time  for  making  final  proof  and  payment  for  all  lauds 
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located  under  the  homeBtead  and  desert  land  laws  of  the  United  States,  proof  and 
payment  of  which  has  not  yet  been  made,  be,  and  the  same  is  hereby,  extended  for 
the  period  of  one  year  from  the  time  proof  and  payment  would  become  dne  under 
existing  laws  (28  Stat.,  123). 

The  effect  of  this  act  was  to  extend  the  time  for  making  proof  and 
payment  on  all  desert  land  entries  for  one  year  beyond  the  time  at 
which  proof  and  payment  were  due  or  wonld  thereafter  fall  due  under 
the  then  existing  law.  It  is  not  limited  to  entries  alone  which  were 
alive  at  that  dat«,  but  is  alike  applicable  to  old  entries  which  remained 
of  record  and  uncanceled  at  the  date  of  the  passage  of  that  act.  Its 
effect  on  this  particular  entry  was  therefore  to  extend  the  time  for 
proof  and  payment  thereon  to  the  8th  day  of  January,  1895. 

The  entryman's  election,  therefore,  on  March  21,  1894,  to  proceed 
under  the  amendatory  desert  laud  act  of  March  3, 1891  (supra),  was, 
by  virtue  of  the  remedial  and  retroactive  operation  of  the  act  of  July 
26, 1894  (supra),  made  within  the  life-time  of  the  entry,  and  the  ques- 
tion of  regularity  in  the  election  on  account  of  the  old  entry  having 
otherwise  expired,  does  not  arise. 

The  case  then  should  be  treated  just  as  though  the  entry  had  been 
made  on  January  8, 1891,  under  a  law  which  gave  the  entryman  until 
January  8, 1895,  to  make  proof  and  payment. 

The  effect  then  of  the  entryman's  election  to  proceed  under  the  act 
of  March  3,  1891,  was  not,  in  this  view,  to  give  him  any  additional 
time.  The  election,  however,  had  an  important  bearing  in  one  respect. 
It  imposed  ujwn  the  entryman  the  burden  of  yearly  proof  required  by 
that  act.  In  the  absence  of  further  legislation,  this  would  have  been, 
under  the  pecaliar  circumstances  of  this  case,  of  no  practical  impor- 
tance; since  his  annual  proof  and  final  proof  would  have  fallen  due  on 
the  same  date,  to- wit,  January  8, 1895.  Before  this  time  had  arrived, 
however.  Congress  passed  the  act,  August  4,  1894,  entitled  "An  act 
for  the  relief  of  persons  who  have  filed  declarations  of  intention  to 
enter  desert  lands"  (28  Stat.,  226),  which  is  as  follows: 

Beit  enacted  hy  ike  Senate  and  House  of  Representatives  of  the  United  States  of  America 
in  Congress  assembled,  That  in  all  oases  where  declaratious  of  mteution  to  enter  desert 
lands  have  heen  filed^  and  the  fonr  years'  lunit  within  which  final  proof  may  he  made 
had  not  expired  prior  to  January  first,  eighteen  hundred  and  ninety-fonr;  the  time 
within  which  such  proof  may  he  made  in  each  such  case  is  herehy  extended  to  five 
years  from  the  date  of  filing  the  declaration ;  and  the  requirement  that  the  persons 
filing  snch  declarations  shall  expend  the  full  sum  of  one  dollar  per  acre  during  each 
year  toward  the  reclamation  of  the  land  is  herehy  suspended  for  the  year  eighteen 
hundred  and  ninety-fonr,  and  such  annual  expenditure  for  that  year,  and  the  proof 
thereof,  is  herehy  dispensed  with :  Provided,  That  within  the  period  of  five  years 
from  filing  the  declaration  satisfactory  proof  he  made  to  the  register  and  receiver 
of  the  reclamation  and  cultivation  of  such  laud  to  the  extent  and  cost  and  in  the 
manner  provided  hy  existing  law,  except  as  to  said  year  eighteen  hundred  and 
ninety -four,  and  upon  the  payment  to  the  receiver  of  the  additional  sum  of  one 
dollar  per  acre,  as  provided  in  existing  law,  a  patent  shall  issue  as  therein  provided. 

It  will  be  seen  that  the  entry  under  consideration  comes  within  the 
descriptive  clause  of  this  act.    It  therefore  remains  to  be  ascertained 
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what  effect  it  may  have*  It  is  evident,  in  the  first  place,  that  inasmaeh 
as  it  extends  the  time  within  which  final  proof  may  be  made  to  five 
years,  that  final  proof  on  this  entry  is  not  due  until  January  8, 1896. 
This  narrows  the  case  down  to  the  one  vital  question.  When,  in  view 
of  the  provisions  of  the  act  last  above  quoted,  was  the  entryman's  first 
yearly  proof  due  under  his  election  and  the  act  of  1891  (««pra),  and, 
specifically,  was  this  contest,  filed  on  January  14, 1895,  and  amended  on 
March  18, 1895,  charging  that  the  entryman  had  not  during  the  fourth 
year  of  his  entry  made  any  exx>euditure8  upon  his  said  entry,  as  required 
by  law,  premature? 

The  language  of  this  act,  subjected  to  legitimate  analysis,  would 
seem  to  defeat  its  avowed  purpose.  Oonstrued  strictly,  or  even  lib- 
erally, without  iBxtraneons  aids,  the  calendar  year  1894  would  seem  to 
be  meant;  but  so  construed  it  results  that  desert  land  entrymen  get  no 
benefit  from  the  act  unless  proof  falls  due  in  1894  before  the  passage 
of  the  act,  and  the  entrjrman  is  in  default  at  that  date,  or  after  the 
passage  of  the  act  in  that  year.  In  the  latter  class  of  eases  no  benefit 
would  be  derived  unless  the  entryman  was  in  default  in  the  matter  of 
expenditures,  except  to  excuse  him  from  making  proof,  whereas  the  act 
provides  relief  both  in  the  matter  of  expenditures  and  proof. 

I  am  of  opinion  that  Congress  intended  to  relieve  all  desert  land 
entrymen  from  both  expenditure  and  proof  for  one  year.  It  is  a  matter 
of  history^  that  at  the  time  this  act  was  passed  financial  conditions  were 
such  that  all  business  enterprises  were  at  a  standstill.  The  country 
had  not  yet  begun  to  recover  from  the  panic  of  1893,  loans  could  not  be 
negotiated  on  the  ordinary  securities,  and  money  was  phenomenally 
scarce. 

If  this  act  is  to  be  interpreted  so  as  to  carry  out  its  avowed  pur- 
pose, to  give  relief  to  all  desert  land  entrymen,  and  to  all  alike,  then  it 
must  be  held  that  the  entry  year  and  not  the  calendar  year  was  meant. 

In  this  view  a  difiiculty  arises  which  must  be  dealt  with  arbitrarily — 
Was  the  entry  year  ending  in  1894  or  beginning  in  1804  meantT  This, 
that  the  act  may  be  administered  so  as  to  confer  an  equal  benefit  on  all 
who  come  within  its  provisions,  will  depend  on  the  circumstances  of 
each  case.  If  the  entrjrman  was  in  default  for  any  year  ending  in  1894 
the  act  should  be  applied  to  cure  the  default  for  that  year.  If  not  in 
default  for  the  year  ending  in  1894  he  should  be  excused  for  the  entry 
year  beginning  in  1894. 

Applying  this  rule  to  the  case  at  bar,  it  follows  that  the  contest 
herein  is  premature.  The  entryman  was  not  in  default  for  the  entry 
year  ending  January  8, 1894.  His  default  had  been  cured  by  the  act 
of  July  26, 1894  {supra).  He  is  therefore  excused  by  the  act  of  August 
4, 1894  (8upra)j  from  making  exi>euditures  and  proof  for  the  entry  year 
beginning  January  8,  1894,  and  ending  January  8,  1895.  His  first 
annual  proof  would  not,  therefore,  fall  due  until  January  8, 1896. 

Your  ofQce  decision  is  reversed,  and  the  papers  in  the  case  herewith 
returned  for  proceedings  consistent  with  this  opinion. 
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Cleaves  v.  Smith. 

Motion  for  review  of  departmental  decision  of  April  24, 1896, 22  L.  D., 
486,  denied  by  Acting  Secretary  Beynolds,  August  28, 1896. 


DowMAN  V.  Moss. 

Motion  for  reconsideration  of  departmental  decisions  of  December  19, 
1894, 19  L.  D.,  526,  and  February  23, 1895,  20  L.  D.,  122,  overruled  by 
Secretary  Smith  August  2Sj  1896. 


TIMBER  CULTUBE  ENTBT— HErRS— REIilNQinSHMENT* 

MOBaAN  V.  Oreen. 

By  the  law  of  descents  in  the  State  of  Kansas,  the  father  and  mother  inherit  Jointly 
the  estate  of  a  son  who  dies  intestate,  leaving  no  wife  nor  issne,  and  it  therefore 
foUows  in  the  case  of  a  timber  onltnre  entryinnn  who  thus  dies,  having  an  entry 
in  said  State,  that  if  the  father  sabsequontly  dies  before  the  entry  is  carried  to 
patent,  a  valid  relinquishment  of  said  entry  can  not  be  exeoated,  except  by  the 
joint  action  of  the  mother  and  the  heirs  of  the  deceased  father. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  Avgtist 
(W.  A.  L.)  39j  1896.  (P.  J.  C.) 

This  is  an  appeal  by  Walter  L.  Green  from  your  ofiBce  decision  of 
November  14, 1893,  holding  for  cancellation  his  homestead  entry  made 
February  9, 1892,  and  re-instating  the  timber-culture  entry  of  W.  A.  Fer- 
guson made  August  10, 1885.  The  land  involved  is  the  NW.  ^  of  Sec. 
24,  T.  3  S.,  B.  20  W.,  Kirwin,  Kansas. 

The  record  shows  that  Ferguson,  who  was  unmarried,  died,  on  March 
20, 1889,  leaving  a  father,  mother,  three  brothers  and  a  sister.  On  July 
7, 1890,  the  father  died.  On  May  14, 1891,  Green  filed  a  contest  against 
the  entry,  charging,  substantially,  failure  to  comply  with  the  law  on  the 
part  of  the  entryman  and  his  heirs.  Dart  A.  Morgan's  contest  was  filed 
November  20, 1891,  subject  to  that  of  Green. 

On  February  4, 1892,  the  contest  of  Green  was  dismissed  for  failure 
to  prosecute.  On  February  9, 1892,  Green  filed  the  individual  relin- 
quishment of  Ferguson's  mother,  and  on  same  date  was  allowed  to 
make  homestead  entry  of  the  laud. 

After  a  hearing  ordered  by  your  office  to  determine  whether  the  filing 
of  the  relinquishment  was  voluntary  or  the  result  of  Morgan's  contest, 
the  local  office,  on  April  13, 1893,  found  it  was  not  the  result  of  the  con- 
test, and  therefore  Green's  entry  should  remain  and  Morgan's  contest 
be  dismissed. 

From  this  Morgan  appealed. 
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On  November  24, 1893,  your  oflScc  held  that  the  right  of  Ferguson 
asceuded  to  his  mother  and  father,  jointly,  that  on  the  death  of  the 
father  his  children  became  parties  in  interest  in  his  estate,  and  in  order 
to  execute  a  valid  relinquishment  they  should  join  therein  with  their 
mother.  Your  office  therefore  decreed  that  Green's  entry  should  be 
held  for  cancellation  and  that  of  Ferguson  reinstated,  Morgan  being 
allowed  to  contest  under  his  affidavit  filed  November  20, 1891,  as  afore- 
said. 

From  this  Green  has  appealed  to  this  Department. 

Section  2  of  the  timber-culture  act  (20  Stat,  113)  provides  that  if  the 
entryman  be  dead,  his  heirs  or  legal  representatives  may  make  proof, 
etc.  The  heirs  of  the  entryman,  therefore,  have  an  inheritable  interest 
in  the  land.  (Babuck  v.  Cass,  5  L.  D.,  398 ;  Ewart  v.  Carey's  Heirs,  20 
id.,  214.) 

Section  2611  of  the  General  Statutes,  1889,  of  Kansas,  provides: 

If  the  intestate  leave  no  issue,  the  whole  of  his  estate  shall  go  to  his  wife;  and  if 
he  leaves  no  wife  nor  issue,  the  whole  of  his  estate  shall  go  to  his  parents. 

Section  2599  provides  that  on  the  death  of  the  husband  intestate 
one-half  of  all  his  real  estate  not  necessary  for  the  payment  of  debts 
shall  go  to  the  wife  if  she  survive  him,  and  by  section  2609  the  remainder 
of  the  estate,  subject  to  the  same  conditions,  descend  in  equal  shares 
to  his  children. 

Whatever  estate  Ferguson  had  in  the  land  descended,  by  operation 
of  law,  to  his  father  and  mother.  The  question  arises  as  to  what  was 
the  character  of  the  estate  they  had  in  the  land — that  is,  whether  they 
took  it  as  an  estate  in  entirety,  or  as  tenants  in  common.  If  there  is 
no  statute  in  derogation  thereof*  the  common  rule  prevails  in  Kansas 
as  to  these  classes  of  estates.  (Baker  v.  Stewart,  40  Kansas,  442; 
Shinn  v.  Shinn,  42  id.,  7.)    In  the  latter  case  the  court  said,  on  page  9: 

The  statutes  (of  Kansas)  do  not  attempt  to  aholish  or  affect  tenancies  hy  the 
entirety  any  more  than  they  attempt  to  aholish  or  affect  tenancies  in  common.  Both 
kinds  of  tenancies  still  exist  and  hoth  are  alike  affected  as  hetween  husband  and 
wife  hy  the  foregoing  statutes. 

The  "  foregoing  statutes  "  referred  to  by  the  court  is  a  reference  to 
section  3752,  which  reads : 

The  property,  real  or  personal,  which  any  married  woman  in  this  state  may  own 
at  the  time  of  her  marriage,  and  the  rents,  issues,  profits  or  proceeds  thereof,  and 
any  real,  personal  or  mixed  property  which  shall  come  to  her  hy  descent,  devise  or 
bequest,  or  the  gift  of  any  person  except  her  husband,  shall  remain  her  sole  and 
separate  property,  notwithstanding  her  marriage,  and  not  be  subject  to  the  disposal 
of  her  husband,  or  liable  for  his  debts. 

An  estate  in  entirety,  arose  at  common  law,  as  a  direct  result  of  the 
incidents  with  which  that  law  invested  the  marriage  relation;  it  would 
not  have  existed  at  all  if  the  common  law  could  have  recognized  in 
such  relation,  two  persons  with  equal,  similar  or  distinct  civil  exist- 
ence. 
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It  was  by  that  law  the  logical  result  of  a  conveyance  made  to  a  man 
and  a  woman  who  were  married. 

In  the  case  of  Stackey  t?.  Keef  s  Executors  (26  Pa.,  397),  the  grounds 
which  alone  would  sustain  such  an  estate  are  very  clearly  put  There 
it  is  said :  ^'  The  intention  of  the  parties  to  the  conveyance  is  entirely 
immaterial,"  and  it  was  held  that  under  a  conveyance  to  a  man  and 
his  wife  <'  as  tenants  in  common  and  not  as  joint  tenants,'' both  became 
seized  of  the  entirety  and  on  the  death  of  either,  the  whole  estate  goes 
to  the  survivor,  irrespective  of  the  intention  of  the  parties  to  the  con- 
veyance. 

This  conclusion  of  the  court  was  the  logical  result,  flowing  from  the 
causes,  which  created  this  estate. 

"  There  can  be  no  moieties  between  husband  and  wife.''  Co.  Lit., 
187,  b.  Littleton  says  that  the  reason  is  that  they  are  one  person  in 
law  (id.).  Blackstone  tells  us,  that  for  that  reason,  they  can  not  take 
the  estate  by  moieties;  but  both  are  seized  of  the  entirety.  2dBl. 
Com.,  182;  4th  Kent  Com.,  362.  Kow  it  must  be  admitted  that  the 
oneness  of  the  marriage  relation  refers  to  the  civil  state  of  the  parties, 
the  natural  persons  were  recognized  and  protected  by  the  law,  the  civil 
existence  of  the  wife  being  merged  into  that  of  the  husband,  was  the 
method  by  which  the  unity  existed. 

Then,  if  under  different  circumstances,  the  civil  existence  of  the  par- 
ties to  the  contract  of  marriage  was  that  of  two  persons,  so  far  as  the 
right  to  take,  hold,  sell  and  convey  property  was  concerned,  the  reason 
of  the  rule  would  have  ceased,  and  a  different  estate  would  vest. 

There  can  be  no  question  but  that  the  origin  of  these  estates  was  the 
unity  of  husband  and  wife  civilly.  The  authorities  cited  in  the  various 
cases  show  that  both  text- writers  and  adjudicated  cases  sustain  their 
creation  and  the  incidents  attached,  alone  on  this  basic  proposition. 
(26  Pa,,  402;  Washburn  on  Eeal  Property,  page  332). 

In  Kansas  there  is  no  such  civil  unity.    Section  3762,  G.  8.,  supra. 

It  would  seem  that  the  express  purpose  of  this  statute  was  to  change 
many  of  the  common  law  rules  which  subjected  either  the  corpus  or 
profits  of  estates  which  a  wife  owned,  to  the  control  of  the  husband;  it 
was  also  to  vest  in  her  as  her  sole  and  separate  property,  such  estates 
as  might  come  to  her  by  descent. 

It  was  competent  for  the  legislature  of  Kansas  to  do  this,  and  if  the 
rule  has  been  established  that  the  wife  takes  in  her  own  right  by 
descent,  and  uses  the  property  acquired  as  a/cwc  solCj  then  why  is  the 
rule  not  universal  and  why  should  it  not  be  applied  when  her  husband 
having  the  same  rights,  but  no  more,  is  a  co-heir.  It  can  not  be  replied 
that  the  statutory  rule  must  lose  its  effect  in  that  case,  because  of  the 
fact  that  the  marriage  relation  exists,  for  the  statute  itself,  so  far  as 
descents  are  concerned,  changed  the  restrictions  and  limitations  of  the 
common  law.    To  illustrate: 

At  common  law,  a  woman  could  not  be  an  heir  while  there  was  a 
male  in  line. 
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Under  the  Kansas  statute,  before  referred  to,  as  one  of  the  parents 
she  is  a  co-heir  on  perfect  eqnaliiy. 

At  common  law  a  husband  and  wife  could  not  inherit,  because  only 
the  male  would  take.  Under  the  statute,  property  may  come  to  her  by 
descent,  and  when  it  vests  she  shall  hold  as  a  separate  estate.  This 
right  of  separate  holding  is,  in  my  opinion,  fatal  to  tlie  theory  that  an 
estate  of  entirety  vests — ^because  there  are  no  moieties  in  such  estates. 

But  it  is  urged  that  in  the  case  of  Baker  v.  Stewart  (40th  Kan.,  442), 
negatives  this  view.  I  am  free  to  admit  that  it  goes  a  considerable 
length  in  that  direction.  Attention  is  called,  however,  to  the  fact  that 
the  qnestion  in  that  case  arose  on  a  deed  of  conveyance  to  husband 
and  wife.  It  is  undeniably  true  that  under  this  deed  the  court  held 
that  an  estate  of  entirety  vested,  but  the  text  of  the  decision  does  not, 
in  my  opinion,  rule  that  an  estate  of  entirety  can  be  created  under  the 
Kansas  statute  of  descents.  It  must  be  remembered  that  the  appli- 
cation of  the  rules  of  descent  under  the  statute,  were  made  on  the 
question  as  to  what  estate  the  survivor  of  an  estate  in  entirety  held  as 
against  the  co-heirs  of  the  deceased  wife,  and  in  discussing  this  ques- 
tion, it  is  true  that  the  dicta  of  the  court  would  authorize  the  construc- 
tion that  estates  in  entirety  can  be  created,  notwithstanding  the  statute 
of  descents  and  distributions,  but  the  language  used  is  that — 

Nearly  all  the  courts  hold  that  estates  in  entirety  may  still  exist  and  may  be  cre- 
ated by  an  ordinary  deed  of  general  warranty  to  the  husband  and  wifo,  and  such 
estates  are  no  more  against  our  present  laws  in  Kansas  relating  to  descents  and  dis- 
tributions than  such  estates  have  always  been  against  all  other  laws  concerning 
descents  and  distributions  in  this  and  other  States. 

As  I  read  the  case,  it  is  not  to  be  held  as  authority  that  in  Kansas 
with  its  present  laws  affecting  the  rights  of  married  women  to  take 
property  by  descent  for  their  sole  and  separate  use,  that  when  the 
parents  being  man  and  wife  are  co-heirs  of  a  deceased  son,  that  becanse 
of  the  common  law  incidents  of  marriage  an  estate  oi  entirety  vests. 

The  opinion  deals  with  the  question  under  a  conveyance.  At  com- 
mon law  it  could  only  be  created  by  a  conveyance,  and  I  am  of  the 
opinion  that  the  policy  of  the  law  of  Kansas,  as  drawn  from  the  stat- 
utes, would  indicate  that  these  estates  would  not  be  favored. 

If  there  were  in  my  opinion  any  doubt  as  to  the  correctness  of  this 
determination  it  would  be  removed  by  the  act  of  the  legislature  of 
Kansas,  approved  March  10, 1891  (Laws  of  Kansas  1891,  p.  349),  which 
reads: 

Sec.  1.  If  partition  be  not  made  between  joint  tenants  or  Joint  owners  of  estates 
in  entipety,  whether  they  be  such  as  might  have  been  compelled  to  make  partition 
or  not,  or  whatever  kind  the  estate  or  thing  holden  or  possessed  be,  the  parts  of  those 
who  die  first  shall  not  accrue  to  the  survivors,  but  shall  descend  or  pass  by  doAise, 
and  shall  be  subject  to  debts  or  charges  and  bo  considered  to  every  other  intent  and 
purpose  as  if  such  joint  tenants  or  tenants  of  estate  in  entirety  had  been  or  were 
tenants  in  common ;  but  nothing  in  this  act  shall  be  taken  to  affect  any  trust  estate. 

Your  office  judgment  is  therefore  affirmed. 
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BAILBOAD  I1ANBS--SECTIOK  5,  ACT  OF  MARCH  8,  1887. 

Gbanbin  et  al.  V.  La  Bab. 

The  purpose  of  section  5,  act  of  March  3, 1887,  was  to  protect  all  persons  who  had 
parted  with  a  valuable  consideration^  whether  in  money  or  other  property;  in 
payment  for  lands  to  which  the  company  could  give  no  valid  title. 

The  right  of  a  purchaser  from  a  railroad  company,  to  acquire  title  under  the  provi- 
sions of  said  section,  is  not  in  any  degree  dependent  upon  the  good  faith  of  the 
company  in  making  the  sale.  The  question  of  good  faith  in  the  transaction 
relates  solely  to  the  purdiaser's  connection  therewith. 

There  is  nothing  in  the  fact  that  a  purchaser  of  land  from  a  railroad  company  is  a 
stockholder  therein  to  affect  the  good  faith  of  such  purchaser;  nor  does  the 
further  fact  that  preferred  stock  of  the  company,  that  was  convertible  into  lands, 
was  given  in  exchange  for  the  land,  open  the  transaction  to  objection  on  the 
ground  that  there  was  no  consideration  for  sale. 

Secretary  Smith  to  ike  Commissioner  of  the  Oetheral  Land  Office^  August 

29,  1896.  (W.  F.  M.) 

On  October  14, 1893,  in  a  controversy  between  Edward  G.  La  Bar 
and  the  Northern  Pacific  Eailroad  Company,  this  Department  held 
that  the  8W.  J  of  section  7,  township  146  N.,  range  50  W.,  in  the  land 
district  of  Fargo,  Korth  Dakota,  which  lies  within  the  indemnity 
limits  of  the  company's  grant,  did  not  pass  to  the  company  by  virtue  of 
any  valid  selection  before  the  date  of  La  Bar's  settlement  on  October  1, 
1887,  that  it  was,  therefore,  excepted  from  the  grant,  and  it  was  ordered 
that  La  Bar  be  permitted  to  make  entry  of  the  laud,  (17  L.  D.,  406). 
He  gave  notice  of  his  intention  to  submit  final  proof  on  December  30, 
1893,  and  on  December  29,  1893,  John  L.  and  William  J.  Grandin  made 
application  to  purchase  the  land  under  section  5  of  the  act  of  March  3, 
1887,  alleging  purchase  from  the  company  on  September  15, 1876.  On 
December  30, 1893,  they  filed  a  protest  against  the  acceptance  and 
allowance  of  Le  Bar-s  proof.  The  register  and  receiver  rejected  the 
application  to  purchase  and  dismissed  the  protest,  and  the  Grandins 
appealed  to  your  office.  La  Bar  made  his  proof  and  paid  for  the  land 
on  the  day  advertised  and  on  January  2, 1894,  final  certificate  was 
issued  to  him. 

Your  office,  by  letter  of  May  4, 1894,  directed  that  the  Grandins  be 
given  an  opportunity  to  submit  proof  in  support  of  their  application  to 
purchase  and  that  La  Bar  be  specially  cited  to  appear  at  the  hearing, 
which  was  held  on  August  22, 1894,  both  parties  appearing  with  their 
attorneys. 

The  register  and  receiver  found  for  the  Grandins,  recommending  the 
cancellation  of  La  Bar's  entry,  and  the  latter  has  now  appealed  from 
the  decision  of  your  office  in  affirmance  thereof. 

The  facts,  as  developed  at  the  hearing,  are  that  the  Grandins,  being 
holders  and  owners  of  preferred  stock  of  the  Northern  Pacific  Railroad 
Company  exchanged  the  same,  on  September  15, 1876,  for  extensive 
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tracts  of  land,  including  that  in  controversy,  on  tbe  basis  of  three 
dollars  in  stock,  at  its  face  or  nominal  value,  for  one  acre  of  land. 

The  case  has  been  argued  elaborately  and  with  signal  ability,  both 
orally  and  by  brief,  but  the  questions  involved,  after  all,  must  be  nar- 
rowed to  an  inquiry  as  to  the  good  faith  of  the  applicants  in  their 
transaction  with  the  company,  and  as  to  the  character  of  that  transac- 
tion, whether  they  are  purchasers  in  contemplation  of  the  statute.  The 
contentions  of  counsel,  however,  have  introduced  collateral  and  inci- 
dental questions,  and  these  will  be  stated  and  disposed  of  in  their 
order. 

In  tbe  first  place  it  is  contended  that  the  transaction  ^<is  precisely 
what  is  defined  by  the  authorities  as  a  ^  barter'  as  contradistinguished 
from  a  ^  purchase,'  and  is  therefore  entirely  outside  of  the  purview  of 
the  act  of  March  3, 1887."  Purchase,  in  its  broad  and  technical  sense, 
includes  every  mode  of  acquisition  save  that  of  descent,  and  in  the 
most  narrow  sense  in  which  it  is  ever  employed  it  means  acquisition 
by  the  payment  of  a  price  in  money.  But  neither  of  these  is  the  pop- 
ular sense.  In  common  use,  and  generally  in  statutes,  as  the  Supreme 
Court  says,  ^^  the  word  is  employed  in  a  sense  not  technical,  only  na 
meaning  acquisition  by  contract  between  the  parties."  (91  U.  S.,  374.) 
In  the  remedial  act  of  March  3, 1887,  it  is  inconceivable  that  the  word 
was  used  in  the  restricted  sense  contended  for  by  counsel,  but  on  the 
contrary  it  can  not  be  doubted  that  the  object  was  to  protect  all  per- 
sons who  had  parted  with  a  valuable  consideration,  whether  in  money 
or  other  property,  in  consideration  of  the  transfer  of  lands  for  which 
the  company  could  not  and  did  not  pass  valid  title.  This  construction 
gives  eflFect  to  the  undoubted  purpose  of  the  congress,  and  is  not  incon- 
sistent with  any  canon  of  interpretation.  It  may  be  added  that  there 
is  no  longer  any  substantial  distinction,  in  law,  between  the  acquisition 
of  property  by  purchase,  and  by  exchange  or  barter. 

In  attacking  the  good  faith  of  the  Grandins  it  is  charged  that  the 
transaction  between  them  and  the  company  was  ultra  viresy  and  there- 
fore void,  in  that  the  charter  conferred  no  authority  upon  the  company 
to  issue  preferred  stock,  that  it  could  not  legally  deal  in  it  own  shares, 
that  it  had  no  authority  to  retire  and  extinguish  its  shares  and  thus 
reduce  its  capital  stock,  that  the  re  organization  of  the  company  under 
the  scheme  of  which  the  preferred  as  well  as  the  common  stock  was 
issued,  was  unauthorized  by  its  charter,  that  the  sale  to  a  stockholder 
invests  the  transaction  with  suspicion,  and  finally  it  is  said,  that  there 
was  no  consideration  for  the  sale,  it  not  being  shown  that  the  stock 
given  in  exchange  had  any  value. 

The  attitude  of  the  company,  either  legally  or  morally,  is  not  before 
the  Department  in  this  case.  It  might  be  admitted  that  all  of  the  acts 
of  the  company  complained  of  as  being  without  its  charter  powers  were 
unauthorized,  and  still  the  status  of  the  Grandins  would  not  be  touched. 
The  company  is  not  on  trial  and  its  good  faith  is  not  in  question.    It 
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would  avail  La  Bar  nothing  even  if  it  should  be  held  here  that  the 
stock  was  illegally  issaed  and  illegally  received  in  exchange  for  lands, 
and  subsequently  extinguished  without  warrant.  In  short,  this  Depart- 
ment has  nothing  to  do,  in  such  cases,  with  the  conduct  of  the  company, 
whether  that  conduct  be  proper  or  improper.  Our  sole  business  is  with 
the  purchaser's  connection  with  the  transaction  through  which  he  claims 
the  land,  whether  or  not  he  was  in  good  faith.  Attorney  General  Gar- 
land, on  November  17,  1887,  advised  this  Department  that  <4t  is  not 
required  that  the  sale  by  the  railroad  company  shall  have  been  made  on 
its  part  in  good  faith,  but  only  that  the  purchaser  shall  have  bought 
in  good  faith,"  and  his  construction  of  the  act  has  since  been  authori- 
tative in  the  administration  of  the  laws  here.    6  L.  D.,  272. 

It  is  elementary  that  ^Hhere  is  no  rule  of  law  which  prohibits  a  share- 
holder from  dealing  with  the  company"  and  that  '4t  is  competent  for  a 
corporation  to  contract  with  its  stockholders."  61  111.,  472,  and  97  111., 
637.  The  Graudins,  therefore,  were  not  only  within  the  law  when  they 
bought  lands  of  the  company,  but  the  fact  that  they  were  holders  of 
stock  in  the  company  was  not  a  suspicious  circumstance  affecting  their 
good  faith  in  the  transaction. 

With  respect  to  the  consideration  passed,  there  is  no  testimony  in  the 
record  showing  its  value,  or,  indeed,  that  it  had  any  value  whatever. 
It  was  preferred  stock  issued  under  the  plan  of  the  re-organization  of 
1875.  Its  holders  were  entitled  to  dividends  of  eight  per  centum  before 
the  common  stockholders  should  receive  anything,  but  its  principal  and 
immediate  value,  as  it  seems  to  me,  arose  out  of  the  fact  that  it  was 
convertible  into  lands  of  the  company  situated  within  certain  pre- 
scribed limits.  Those  lands  were  in  an  unsettled  country,  but  they  had 
some  present  and  much  prospective  value,  and  that  value,  whatever  it 
was,  inhered  in  the  stock  that  was  convertible  into  them.  It  is  charged 
that  the  stock  had  no  market  value,  but  that  fact,  if  true,  does  not 
affect  the  question.  It  was  unquestionably  valuable  to  any  one  who 
might  desire  to  invest  in  western  lands,  and  there  were  many  such  per- 
sons at  that  time,  but  the  company  had  but  recently  been  in  great 
financial  distress  and  had  just  emerged  from  a  species  of  bankruptcy 
proceedings,  and  it  is  not  surprising,  therefore,  that  its  stocks  were  not 
in  demand  in  Wall  street.  The  market  value  of  railroad  stocks  is 
based  upon  the  earning  capacity  of  the  road,  but  the  preferred  stock  of 
the  Northern  Pacific  Eailroad  Company  possessed  a  feature  that  gave 
it  an  indei>endent  value,  not  to  investors  generally,  perhaps,  but  to  cer- 
tain classes  of  i)ersons,  namely,  such  as  might  desire  to  buy  lands  in 
the  great  undeveloped  west. 

Upon  carefiil  consideration  of  all  the  issues  in  the  case  I  have  reached 
the  conclusion  that  the  Graudins  are  bona  fide  purchasers  from  the 
company  and  that  they  are  entitled  to  the  protection  afforded  by  sec- 
tion 5  of  the  act  of  March  3, 1887. 

The  decision  appealed  from  is,  therefore,  afiirmed. 
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EXTENSION  OF  TIME  FOB  PATMENT-COMMXTTEB  H0MSSTKA1>. 

Stillman  B.  Motjlton. 

The  joint  reeolution  of  Septemt^er  30, 1890,  with  respect  to  the  extension  of  time  for 
payment  is  not  applicable  to  a  commuted  homestead  entry. 

Assistant  Secretary  Reynolds  to  the  Commissioner  of  the  General  Land 
(W.  A.  L.)  Office^  August  31  y  1896.  (B.  B.,  Ja,) 

On  August  22, 1895,  your  office  refased  to  extend  the  time  for  the 
payment  of  purchase  money  on  the  application  of  Stilhnan  B.  Moulton, 
in  the  matter  of  the  commutation  of  his  homestead  entiy  No.  177,  made 
October  18, 1893,  for  the  SW.  ^  of  section  28,  T.  107  N.,  B.  68  W.,  Cham- 
berlain, South  Dakota,  land  district,  for  which  he  made  fin  ad  proof 
July  20, 1895,  on  the  ground  that  the  evidence  as  to  failure  of  crops 
did  not  bring  his  case  within  tiie  provisions  of  the  joint  resolution  of 
September  30, 1890  (26  Stat,  684),  which  authorizes  such  extension 
under  conditions  set  forth  therein.  He  appeals  frcnn  such  refiisal,  con- 
tending that  the  evidence  submitted  by  him  brings  his  case  within  the 
terms  of  the  said  resolution. 

The  said  resolution  provides: 

That  whenever  it  shall  appear  hy  the  filing;  of  snch  evidence  in  the  office  of  any 
register  and  receiver  as  shall  he  prescribed  by  the  Secretary  of  the  Interior  that  any 
settler  on  the  pnblic  lands,  by  reason  of  a  failure  of  crops  for  which  he  Is  in  no  wise 
responsible,  is  unable  to  make  the  payment  on  his  homestead  or  pre-emption  claim 
required  by  law,  the  Commissioner  of  the  General  Land  Office  is  hereby  authorized 
to  extend  the  time  for  snch  payment  for  not  exceeding  one  year  from  the  date  when 
the  same  becomes  due. 

It  is  unnecessary,  as  will  more  clearly  appear  hereinafter,  to  consider 
the  evidence  submitted  by  Moulton  in  support  of  his  said  applicatiou. 
The  Department  is  well  convinced  from  an  examination  of  the  said 
resolution  and  the  homestead  law,  generally,  that  the  resolution  has 
no  application  to  the  case  at  bar,  and  can  not  have  to  any  case  of  com- 
mutation of  a  homestead.  The  purpose  of  said  resolution  as  applied 
to  a  homestead  is  evidently  to  defer  for  the  period  of  one  year,  subject 
to  certain  conditions  therein  specified,  the  time  when,  by  operation  of 
law  alone,  the  settler  would  otherwise  be  required  to  make  the  usual 
final  payment  of  fees  and  commissions.  These  the  law  does  not  permit 
him  to  make,  except  in  cases  of  soldier's  homesteads,  until  the  expira- 
tion of  five  years  from  date  of  entry  or  the  establishment  of  residence 
on  the  land,  and  does  not  require  of  him  until  within  two,  and,  in  cer- 
tain cases,  three  years  thereafter  (Section  2291  B.  S.,  and  section  1,  act 
of  July  26, 1894, 28  Stat.,  123).  The  period  within  which  Moulton  would 
be  required  by  law  to  pay  the  final  homestead  fees  and  commissions 
does  not  begin  to  run  until  October  18, 1898,  and  does  not  end  until 
three  years  thereafter,  his  entry  having  been  in  existence  at  the  date 
of  the  last  mentioned  act. 
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The  commutation  of  a  homestead  authorized  by  section  2301,  as 
amended  by  section  six  of  the  act  of  March  3, 1891  (26  Stat.,  1095),  is 
the  privilege  of  making  hual  proof  and  paying  the  minimum  price  of 
the  land  at  any  time  after  fourteen  months'  residence  and  cultivation 
subsequent  to  entry.  If  he  does  this  he  does  it  at  his  own  election. 
The  law  does  not  require  but  permits  it  to  be  done.  He  may  thus  sub- 
stitute payment  of  the  minimum  price  of  the  land  for  the  remaining 
years  of  residence  and  cultivation,  otherwise  required,  if  he  prefers  to 
do  so.  To  hold  that  said  resolution  was  intended  to  apply  to  Moulton's 
or  to  any  other  case  of  homestead  commutation,  would  be  to  impute  to 
Congress  the  doing  of  a  vain  thing.  Such  legislation  would  confer  no 
benefit,  would  be  wholly  superfluous  and  unnecessary  in  any  such  case. 
In  case  of  failure  of  crops  the  intending  commuter  could  simply  aban- 
don his  purpose  to  commute — for  the  time  being  at  least.  The  extension 
of  the  day  of  payment  would  lie  in  his  own  hands. 

The  paragraph  ou  page  25  of  circular  instructions  issued  October  30, 
1895,  which  refers  to  said  resolution  and  declares  that  it 

may  be  taken  advantage  of  in  proper  caaes  for  obtaining  an  extension  of  time  of 
payment  of  parchase  money  by  parties  commuting  their  homestead  entries  by  pro- 
ceeding as  hereinbefore  pointed  oat  under  the  head  '' Extension  of  payment/'  is 
error  and  is  hereby  abrogated. 

The  decision  of  your  office  is  modified  in  accordance  with  the  fore- 
going. Moulton's  application  will  be  denied  upon  the  ground  herein 
indicated,  and  his  final  proof  canceled  without  prejudice  to  his  rights 
under  the  homestead  law. 


SWAMP  LANI>— FrELJ>  NOTES  OF  SURVEY— SEIiECTIOK. 

State  of  Minnesota  v.  Oeaio. 

In  the  absence  of  an  affirmative  showing  that  a  tract  of  land  was  swamp  in  oharaoter 
at  the  date  of  the  grant,  the  Department  will  not  order  a  hearing  to  determine 
its  character,  where  by  the  field  notes  of  survey  it  is  returned  as  agricultural 
land. 

The  failureof  the  State  to  selecta  tract  as  swamp  land,  that  is  returned  as  agricultural, 
within  the  two  years  after  survey  as  prescribed  by  the  statute,  wiU  be  held 
sufficient  to  preclude  the  subsequent  assertion  of  such  right  by  the  State  in  the 
presence  of  an  intervening  bona  fide  adverse  claim. 

Secretary  Smith  to  the  Commissioner  of  the  General  La/nd  Office^  August 

31, 1896.  (B.  M.  E.) 

This  case  involves  the  NW.  J  SE.  i,  Sec.  30,  T.  63  K.,  E.  11  W., 
Duluth  land  district,  Minnesota,  and  is  before  the  Department  upon 
appeal  by  the  State  of  Minnesota  from  your  office  decision  of  February 
4, 1896,  denying  its  application  for  a  hearing  to  determine  the  charac- 
ter of  this  land. 

The  record  shows  that  on  September  23, 1805,  William  Oraig  filed 
Porterfield  scrip  for  this  land  wd  on  November  18, 1895,  John  C.  Judge, 

1814— VOL  23 ^20 
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as  agent  and  attorney  of  the  State  of  Minnesota,  filed  his  application 
for  a  hearing  to  determine  the  character  of  the  land. 

The  act  of  March  12, 1860  (12  Stat.,  3),  extends  to  the  States  of  Min- 
nesota and  Oregon  the  provisions  of  the  act  of  September  28,  1850 
(9  Stat.,  519). 

The  township  plat  was  filed  in  the  local  office  on  Jnly  20, 1885,  and 
according  to  the  field  notes  and  the  plats  of  that  survey,  this  land  is 
returned  as  agricultural  and  not  as  swamp  land. 

In  the  application  for  a  hearing  various  affidavits  are  submitted  on 
the  part  of  the  State  as  a  basis  for  ordering  the  hearing  petitioned  for. 
These  affidavits  are  to  the  effect  that  in  1881  and  at  various  dates  sub- 
sequently, this  tract  was  on  the  date  of  such  survey  or  exauiination,  of 
a  swamp-land  character.  Your  office  decision  held  that  the  showing 
made  was  insufficient  upon  which  to  order  a  hearing. 

On  April  10, 1888,  Dr.  L.  J.  Woollen,  chief  of  the  swamp  land  divi- 
sion, as  special  agent,  reported  to  your  office  the  result  of  his  investiga- 
tion as  to  the  character  of  certain  lands  in  the  Duluth  land  district, 
which  had  been  selected  and  reported  to  your  office  as  inuring  to  the 
State  under  the  swamp  land  act  of  March  12, 1860.  In  his  rex>ort  he 
stated  that  from  the  evidence  presented  therewith  the  fraudulent  char- 
acter of  the  survey  is  clearly  shown  and  made  out  in  the  following 
townships: 

Township  63  north,  11  west; 
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In  particularizing  his  report  he  says: 

The  nnmerous  cases  of  conflict  arising?  in  said  township  against  the  swamp  claim 
wherein  the  dry  character  of  the  different  tracts  claimed  as  swamp  is  clearly  shown 
by  sworn  evidence,  indicates  that  the  survey  of  said  township  was  made  in  a  fraudu- 
lent manner.  .  .  .  There  is  one  tract  of  fifty  acres  that  was  patented  to  the  State 
of  Minnesota  in  1883  as  swamp  land  which  was  shown  to  be  swamp  by  the  field 
notes  of  survey  which  was  high,  dry,  and  hilly  land.  .  .  .  This  tract  is  specially 
valuable  for  iron  ore  and  I  was  informed  by  a  party  living  near  it  that  the  tract  was 
probably  worth  one  hundred  thousand  dollars.  From  all  the  information  I  could 
gather  I  came  to  the  conclusion  that  surveys  made  prior  to  1880  and  1881  are  in  the 
main  correct,  but  that  surveys  made  since  that  date  are  mostly  fraudulent  and  unre- 
liable in  those  townships  where  there  is  valuable  timber  and  iron  ore. 

He  therefore  recommended  that  in  those  townships  in  the  Duluth 
district  where  the  surveys  had  been  made  since  the  date  above  men- 
tioned, that  the  State  be  required  to  take  her  swamp  land  by  agents  in 
the  field  instead  of  by  the  field  notes  as  theretofore  and 

that  all  approvals  of  swamp  land  heretofore  made  for  said  townships,  which  have 
not  been  patented,  be  revoked  and  cancelled  ...  To  continue  patenting  lands 
to  the  State  by  the  field  note  readings  in  such  townships  would  be  a  great  wrong  to 
the  government  and  to  those  settlers  who  wish  to  make  homenteads  on  agricultural 
land  that,  under  the  present  system,  is  erroneously  shown  by  the  field  notes  to  be 
swamp  and  overflowed. 
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Your  office  letter  of  April  28, 1888,  transmitted  Dr.  Woollen's  report 
to  this  Department  and  concurred  in  his  recommendation  that  all 
approvals  of  swamp  lands  which  have  been  selected  under  surveys 
made  since  1880  and  not  patented,  be  revoked  and  that  the  State  be 
required  to  make  swamp  land  selections  by  agents  in  the  field  insteail 
of  in  the  manner  previously  followed,  and  acting  upon  this  report  the 
then  Secretary  on  March  2, 1889  (L.  and  E.  174,  page  438),  said: 

I  am  of  opinion  that  the  affidavit  accompanying  the  report  of  Dr.  Woollen  fur- 
nished sufficient  evidence  that  the  survey s  upon  which  the  selections  of  swamp  lands 
were  approved  were  wholly  unreliable,  if  not  false  and  fraudulent,  and  that  such 
unreliability  could  only  have  been  due  either  to  fraud  or  palpable  mistake. 

The  recommendation  of  your  office  was  accordingly  approved,  the 
approvals  of  the  selections  of  swamp  lands,  based  on  the  field  notes  of 
the  alleged  fraudulent  surveys  made  since  1880  were  revoked,  and  the 
State  was  required  to  make  future  selections  by  agents  in  the  field. 

This  tract  of  land  is  situated  within  one  of  the  townships  mentioned 
by  Dr.  Woollen.  It  is  apparent  from  reading  the  report  of  Dr.  Wool- 
len that  the  fraud  of  which  he  complains  was  in  representing  dry  land 
to  be  swamp  land  and  that  this  fraud  was  brought  about  by  certain 
corporations  having  become  interested  by  reason  of  purchase  from  the 
State.  In  this  particular,  only,  in  so  far  as  I  have  been  able  to  learn, 
was  the  survey  of  this  township  now  under  consideration,  deemed 
fraudulent.  There  is  no  allegation  that  this  survey  was  not  actually 
run;  on  the  contrary,  so  far  as  this  tract  is  concerned,  the  exact 
opposite  appears  to  be  the  case. 

In  the  affidavit  of  Reuben  F.  McGlellan,  who  testified  that  in  the 
month  of  December,  1895,  he  was  detailed  by  the  land  commissioner  of 
the  State  of  Minnesota  to  make  a  careful  and  correct  survey  and  exam- 
ination of  the  tract  of  land,  he  avers  that 

on  and  during  the  ISth,  14th  and  15th  days  of  December,  1895,  he  made  a  careful  and 
correct  survey  and  examination  of  said  land,  and  that  the  plat  attached  is  a  correct 
plat  of  said  survey  of  said  land  as  made  by  deponent,  and  that  the  memoranda  attached 
to  said  plat  are  correct  notes  of  said  survey,  and  that  part  or  portions  of  said  lands 
marked  and  indicated  on  said  plat  as  dry  land,  was,  at  the  time  of  such  examination 
and  survey,  in  fact  dry  land  and  that  every  part  and  portion  of  said  tract  of  land 
other  than  said  part  and  portion  marked  as  dry  land  on  said  plat  was,  at  the  time  of 
such  examination  and  survey^  wet  and  overflowed  land. 

The  following  appears  in  his  field  notes:  *<  Found  all  trees  standing 
noted  in  the  United  States  survey.'^ 

The  other  element  entering  into  the  survey  being  that  of  the  char- 
acter of  the  land  as  represented  by  the  field  notes,  it  has  already  been 
noted  that  the  only  objection  to  the  correctness  of  such  representation 
lies  in  the  return  of  land  actually  dry  in  fact,  as  being  of  a  swampy 
nature. 

The  rights  of  the  State  of  Minnesota  attached  to  this  land  in  1860, 
on  the  12th  day  of  March,  or  not  at  all,  and  it  was  the  character  of  the 
land  upon  that  date  which  determined  the  question  as  to  whether  the 
rights  of  the  State  of  Minnesota  vested. 
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There  is  no  affirmative  showing  in  this  record  whatever  that  the  land 
was  of  the  character  contemplated  by  the  act  supra^  at  the  date  of  its 
I>as8age. 

The  approval  of  a  government  map  of  survey  which  represents  land 
to  be  of  any  specific  character  is  the  making  of  v^prima/ade  case  which 
has  to  be  overcome  and  rebutted  by  the  affirmative  showing  of  the 
X>etitiouers.  It  is  true  that  the  correctness  of  the  survey  has  been 
questioned;  but  two  facts  are  apparent  in  so  far  as  they  apply  to  the 
tract  involved,  and  those  are  that  the  survey  was  actually  made  upon 
the  face  of  the  earth,  and  that  the  only  objection  to  the  survey  of  these 
townships  was  that  land  was  returned  as  swamp  which  was,  in  fact, 
of  an  agricultural  character.  There  has  never  been,  so  far  as  I  have 
been  able  to  ascertain,  any  question  that  lands  reported  as  agricultural 
were  in  fact  now  of  such  character.  From  plats  furnished  by  the  peti- 
tioners, it  appears  that  there  is  a  creek  running  through  this  forty  acre 
tract,  which  has  ten  feet  of  mud  in  it.  Possibly,  in  the  lapse  of  time 
since  1860,  now  exceeding  one-third  of  a  century,  that  stream  may  have 
become  filled  up,  overflowing  its  banks  and  has  changed  the  character 
of  this  land.  However  that  may  be,  it  is  sufficient  to  say  that  in  the 
absence  of  an  affirmative  showing  that  the  tract  was  of  the  character 
contemplated  in  the  acts  of  1850  and  1800,  at  the  date  of  the  passage 
of  the  latter  act,  the  Department  would  not  be  justified  in  ordering  a 
hearing  to  determine  this  question. 

The  act  of  March  12, 1860  (12  Stat.,  8upra)y  which  was  substantially 
re-enacted  in  section  2490  Eevised  Statutes,  provides  that  selection  of 
lands  by  the  States  shall  be  made  within  two  years  from  the  acyourn- 
meut  of  the  State  legislature,  after  notice  by  the  Secretary  of  the  Inte- 
rior to  the  governor  of  the  State,  that  the  surveys  have  been  completed 
and  confirmed.  This  survey  was  made  in  1885.  Tlie  State  asked  for 
a  hearing  to  determine  the  character  of  the  land  in  1895.  What  was 
the  effect  of  the  requirement  that  the  selection  should  be  made  within 
two  years  after  notice!  Was  it  mandatory  and  imperative,  or  simply 
directory! 

Endlich  on  the  Interpretation  of  Statutes  (612,  Sec.  433),  says:  ' 

It  has  indeed  been  said  tliat  no  rnle  can  be  laid  down  for  determining  whether  the 
command  is  to  be  considered  as  a  mere  direction  or  instruction  involving  no  inval- 
idating consequence  in  its  disregard,  or  imperative,  with  an  implied  nullification  for 
disobedience,  beyond  the  fundamental  one  that  it  depends  on  the  scope  and  object 
of  the  enactment.  It  may,  perhaps,  be  found  generally  correct  to  say  that  nullifica- 
tion is  the  natural  and  usual  consequence  of  disobedience^  and  that  where  an  act 
requires  a  thing  to  be  done  in  a  particular  manner,  that  manner  alone  must  be 
adopted. 

And  again  in  Section  436,  in  speaking  of  intervening  adverse  rights 
whose  standing  is  being  injured  by  the  wrongful  conduct  of  public 
officials,  it  is  said : 

In  a  word;  where  a  statute  fixes  a  time  within  which  public  officers  are  to  perform 
some  act  touching  the  rights  of  others,  and  there  is  no  Bo\>8tantial  reason  apparent 
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from  the  statute  itself,  from  other  statutes,  or  from  tb<i  cousoiiucnces  of  delay — <?.  </., 
awroDg  to  the  intcrveaiDg  rights  of  tliird  parties — why  thoactiiiight  not  be  as  well 
done  ajfter  the  expiratiuu  of  the  period  limited  as  duriog  the  same,  or  indicating 
that  the  legislature  intended  it  should  not  be  done  at  all  if  not  within  that  period, 
the  latter  will,  as  regards  third  persons,  be  treated  as  directory,  and  the  fixing  of  it 
will  not  invalidate  or  prevent  official  acts,  under  the  statute,  after  the  expiration  of 
the  prescribed  period. 

It  is  not  necessary  in  this  case  to  pass  upon  the  question  of  whether 
the  failure  to  selector  attempt  to  select  within  the  two  years  prescribed 
by  the  statute  determines  the  rights  of  the  State  of  Minnesota.  The 
only  question  here  to  be  considered  is,  that  intervening  adverse  rights 
having  attached,  whether  the  application  for  a  hearing  by  the  State 
looking  toward  selection,  shall  be  considered. 

I  am  of  opinion  that  the  clear  intent  and  meaning  of  the  act  requir- 
ing the  selection  to  be  made  within  two  years  after  notice  of  the  survey, 
was  a  requirement  inserted  by  the  legislative  will  in  order  to  protect 
citizens  of  the  United  States  from  just  such  annoyances  as  that  pre- 
sented by  this  proceeding  in  behalf  of  the  State  of  Minnesota. 

This  tract  of  land  was  returned  by  the  pnblic  survey  as  agricultural; 
the  citizens  of  the  United  States  had  a  right  to  act  upon  the  faith  of 
that  return  and  especially  when  the  two  years  within  which  the  State 
of  Minnesota  was  entitled  to  select  the  tract  had  passed  with  no 
attempt  upon  its  part  to  make  any  claim  under  the  act  of  1860  in  its 
behalf,  any  citizen  of  the  United  States  had  a  right  to  assume  that  no 
such  claim  would  in  fact  be  made,  and  without  in  this  decision  holding 
that  the  State  of  Minnesota  could  not  thereafter  make  a  claim  under 
the  swamp  act  to  this  tract  of  land,  it  is  sufficient  to  say  that  having 
failed  to  do  so  within  the  time  prescribed  by  the  statute,  its  deferring 
such  an  attempt  at  selection  until  tliis  time  was  at  its  own  risk,  and 
that  in  the  presence  of  an  intervening  bona  fide  adverse  claim  this 
Department  will  not  now  entertain  thiit  contention. 

It  is  not  enough  to  say  that  the  grant  in  behalf  of  the  States  of 
Oregon  and  Minnesota  contained  in  the  act  of  1860,  was  a  present 
grant,  and  therefore  conveyed  the  title  to  all  lands  which  were  in  fact 
of  a  swampy  character  on  the  date  of  the  x)assage  of  that  act  March 
12,1860. 

A  grant  must  have  definiteness  and  precision,  and  there  is  and  could 
be  no  definiteness  and  precision  until  selection.  To  say  that  thirty-five 
years  after  a  grant  of  swamp  lands  had  passed  within  its  domain,  that 
a  State  can  assert  title  to  a  particular  tract  of  laud,  is  to  say  that  there 
is  actually  no  bar  of  time  within  which  such  iselection  can  be  made,  and 
there  would  be  no  such  thing  as  quiet,  peaceable  possession  of  real 
estate  inside  the  State  of  Minnesota,  for  fear  tiiat  now  or  hereafter,  the 
State  of  Minnesota  might  undertake  to  prove  any  given  tract  unpat- 
ented, was  in  fact  swamp,  and  inured  under  its  grant. 
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The  State  denies  the  receptiou  of  notice  of  the  making  and  confir- 
mation of  the  survey  but  your  office  decision  states: 

The  State  accepted  in  1885,  the  list  of  selectiooH  of  lands  in  this  township  made 
by  the  United  States  surveyor-general  and  known  as  list  No.  54.  Whether  any  actual 
selection  list  was  filed  by  the  State  authorities  as  the  basis  of  this  list  by  the  sur- 
Teyor-general,  or  whether  the  surveyor- general  upon  rectum  of  the  field  notes  simply 
listed  to  the  State,  as  swamp,  all  lands  so  shown,  does  not  appear.  But  however 
that  may  be  it  is  admitted  that  a  copy  of  the  said  list  of  selections  was  furnished  the 
proper  officer  of  the  State  having  charge  of  its  land  matters.  The  State  by  accept- 
ing the  list  tendered,  adopted  it  as  her  own  and  made  it  on  her  part  a  segregation  in 
said  township  of  the  swamp  from  the  dry  lands. 

This  would  appear  to  be  sufficient  to  disi)ose  of  the  question  of  notice. 

In  consideration,  therefore,  of  the  failure  of  the  petitioners  in  this 
case  to  make  out  any  showing  whatever  of  the  character  of  the  land  in 
1860,  th^  date  at  which  the  rights  of  the  State  attached,  or  failed  to 
attach,  and  of  the  fiict  that  this  survey  was  actually  made  and  its  cor- 
rectness in  reference  to  its  returns  of  dry  land  has  never  been  ques- 
tioned by  this  Department,  or  any  one  else  so  far  aa  the  Department  is 
aware,  and  the  fact  that  the  survey  as  run  has  been  identified  by  the 
petitioners  themselves  as  a  correct  survey  of  the  tract,  and  in  consid- 
eration of  the  long  lapse  of  time  between  the  period  at  which  the  rights 
of  the  State  of  Minnesota  attached,  or  did  not  attach,  in  consideration 
of  this  silence  of  the  State  and  the  intervention  of  bona  fide  adverse 
rights,  for  the  above  reasons  and  those  so  forcibly  and  logically  set  out 
in  the  opinion  of  the  Commissioner,  I  affirm  his  decision. 


RAILBOAB  I.A.NDS-SBCTION  4,  ACT  OF^  MAKCH  8,  188T. 

Daily  t?.  Marquette,  Houghton  and  Ontonagon  R.  R.  Oo.  et 

AL.  (On  Review). 

By  the  certification  of  lands  under  this  grant  they  are  as  fuHy  separated  from  the 
puhlic  domain  and  removed  from  departmental  control  as  though  patent  had 
issued  therefor. 

A  Gongressional  declaration  of  the  forfeiture  of  lands  granted  to  aid  in  the  construc- 
tion of  a  railroad,  for  failure  to  construct  the  road  in  accordance  with  the  grant, 
is  also,  in  effect,  a  declaration  hy  Congress  that  certified  lauds  so  forfeited,  were 
"erroneously  certified, ''  and  the  Department  will  not  question  such  deolnration 
in  construing  the  provisions  of  section  4,  act  of  March  3,  1887. 

A  declaration  of  forfeiture  as  to  the  unearned  lands  withiu  a  railroad  grant  requires 
an  adjustment  of  the  grant  in  order  to  determine  what  lands  were  restored  to 
the  public  domain  by  the  act  of  forfeiture,  and  the  dotcrnii nation  of  such  mat- 
ter is  an  "adjustment"  within  the  meaning  of  section  4,  act  of  March  3, 1887. 

Assistant  Secretary  Reynolds  to  the  Commissioner  of  the  Gmieral  Land 
( W.  A.  L.)  Office^  September  2^  1896.  (V.  B.) 

On  September  5, 1894  (19  L.  D.,  148),  this  Department  decided  the 
case  of  Daily  v,  Marquette,  Honghtoii  and  Ontonagon  Bailroad  Com- 
pany and  the  Michigan  Land  and  Iron  Company,  wherein  it  was  held 
that  the  application  of  Amasa  Daily,  to  make  entry  of  the  S.  ^  of  the 
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KB.  i  and  the  E,  i  of  the  SB.  J  of  Sec.  17,  T.  50  K,  R.  34  W.,  Mar- 
quette land  office,  should  be  rejected;  and  that  the  Michigan  Land 
and  Iron  Company,  vendees  of  said  railroad  company,  shoold  be 
allowed,  at  the  proper  time,  to  make  purchase  and  entry  of  the  land 
in  question,  under  the  provisions  of  Sec.  4  of  the  adjustment  act  of 
March  3, 1887  (24  Stat.,  556). 

A  motion  for  review  and  reversal  of  that  decision  is  now  before  me. 

A  number  of  specifications  of  error  accompany  the  motion;  but  they 
are  all  subordinate  to  what  counsel  for  movant,  in  their  first  brief,  say 
are  "the  clear  cut"  and  only  questions  presented  by  the  motion,  viz: 
"  Is  this  alleged  purchase  from  the  Marquette,  Houghton  and  Ontona- 
gon Bailroad  Company,  and  are  these  lands,  within  the  purview  of 
Sec.  4  of  the  act  of  March  3, 1887  !  " 

The  question  as  to  the  character  and  condition  of  the  land  which 
could  be  purchased  under  the  provisions  of  the  adjustment  act  of  1887 
was  carefully  and  fully  discussed  in  the  case  of  Pierce  v.  Musser- 
Sauntry  Company  (19  L.  D.,  136),  and  the  right  of  a  corporation  to 
purchase,  as  a  citizen,  under  the  provisions  of  said  act,  was  also  dis- 
cussed and  determined  in  the  case  of  Telford  v.  Keystone  Lumber  Com- 
pany (ib.,  141).  A  careful  consideration  of  the  arguments  on  these 
questions  presented  anew,  and  of  the  authorities  cited  to  sustain  them, 
on  this  motion,  fails  to  persuade  me  that  there  was  error  in  the  deci- 
sions referred  to,  or  in  the  former  decision  in  this  case,  on  the  same 
points.  Both  of  the  questions  presented  in  this  motion  must  therefore 
be  answered  in  the  affirmative. 

And  having  so  recently  discussed  and  determined  the  questions 
involved,  it  is  not  deemed  necessary  to  say  more  in  relation  to  them  at 
this  time. 

Whilst,  because  of  the  full  discussion  already  had  of  the  two  princi- 
pal questions  involved,  it  may  not  be  desirable  to  say  anything  more 
in  relation  thereto,  there  are  minor  points  presented  in  the  briefs  of 
Daily's  counsel  which  it  may  be  well  to  refer  to. 

(1)  It  is  said  that  the  lands  in  question  were  never  certified  to  the 
State  for  the  benefit  of  &aid  railroad,  and  therefore  cannot  have  been 
^^erroneously  certified;"  that  the  only  certification  made  was  by  what 
was  then  known  as  ^'  information  lists,"  which  did  not  and  were  not 
intended  to  convey  title. 

The  answer  to  this  may  be  found  in  the  case  of  the  Lake  Superior, 
&c.,  Company  v.  Cunningham  (155  U.  S,,  354,  375),  where,  in  passing 
upon  a  like  certification  under  the  same  act,  made  about  the  same  time 
and  under  very  similar  circumstances — definite  location  of  a  road,  which 
was  never  built — the  supreme  court  says  that  such  certification  "iden- 
tified and  set  apart"  the  lands  granted  to  the  railroad  company  by  the 
act.    Continuing,  the  court  says — 

By  that  identification  and  certification  those  lands  were  absolutely  separated  from 
tlie  pnblic  domain  and  as  fully  removed  from  the  control  of  the  Laud  Department 
as  thoQgli  they  had  been  already  patented  to  the  State. 
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(2)  Ck>nn8el  urge  that,  if,  however,  it  shonld  be  held  there  was  a 
certification  of  the  lands  to  the  State  which  passed  title,  said  lands,  being 
of  the  granted  lands,  then  they  were  properly  and  not  *^  erroneously 
certified,"  and  are  not  therefore  within  the  terms  of  the  adjnstment  act. 

There  might  be  some  force  in  this  contention  If  the  road  had  been 
bnilt  opposite  to  the  lands  prior  to  the  passage  of  the  forfeiture  act  of 
March  2, 1889  (25  Stat,,  1008).  The  grant  was  a  present  one,  snbject  to 
forfeiture  for  failure  to  build  a  road  within  a  si>ecified  time.  The  road 
not  having  been  thus  built.  Congress  declared  the  forfeiture  of  the  lands 
opposite  the  unconstructed  portions  of  the  road,  among  which  lands 
thus  forfeited  are  those  in  controversy  here.  It  therefore  necessarily 
results,  in  view  of  this  forfeiture,  that  Congress  declared  that  said 
lands  were  <^  erroneously  certified^"  and  this  Department  may  not 
question  that  declaration. 

Section  4  of  the  adjustment  act  declares  that,  as  to  lands  so  errone- 
ously certified,  which  have  been  sold  by  the  grantee  company,  qualified 
parties,  who  purchased  them,  shall  be  entitled  thereto,  upon  making 
proof  of  the  fact  of  purchase,  within  such  time,  and  under  such  rules, 
as  may  be  prescribed  by  the  Secretary  of  the  Interior,  <^  after  the  grants 
respectively  shall  have  been  adjusted."  And  counsel  for  Daily  insist 
that,  the  lands  involved  having  been  forfeited  and  restored  to  the  public 
domain,  by  the  act  of  Congress,  the  adjnstment  of  the  grant,  required 
by  section  4  of  the  act  of  1887,  previous  to  entry  thereof  by  the  pur- 
chaser, is  not  necessary  or  possible,  and  therefore  the  lauds  in  question 
are  not  in  the  category  of  lauds  which  may  be  purchased  under  said 
section  4. 

I  do  not  concur  in  this  view.  On  the  contrary,  it  is  my  opinion  that, 
in  order  to  ascertain  what  lands  were  forfeited  and  what  were  not  for- 
feited by  Congress,  an  adjustment  of  the  railroad  grant  was  necessary. 
To  the  extent  of  this  ascertainment  this  adjustment  was  made,  when 
the  terminal  or  end  lines  of  the  grant  were  established  at  L'Anse  by 
departmental  decision.  To  that  extent,  and  so  far  as  the  lands  in  con- 
troversy are  concerned,  that  adjustment  is  final  and  conclusive,  and  the 
want  of  it  is  no  longer  an  obstacle  in  the  way  of  the  consummation  of 
purchase  by  the  Michigan  Land  and  Iron  Company  within  a  reasonable 
time  after  the  promulgation  of  this  decision. 

It  is  alleged  by  counsel  for  Daily  that  the  purchase  from  the  railroad 
company  by  the  Michigan  Land  and  Iron  Company  was  not  made  in 
good  faith,  and  that  the  stockholders  of  said  company  are  aliens  and 
non-residents,  and  therefore  the  purchase  should  not  be  i)ermitted. 

It  is  a  well  settled  rule  that  the  judgment  of  this  Department  is  not 
to  be  delayed  by  mere  allegations  of  this  general  character,  and  especi- 
ally were  there  has  been  an  abundance  of  time  to  sustain  them  by  affi- 
davits or  other  testimony, 

Beviewing  the  whole  case,  and  all  the  arguments  presented,  the 
motion  for  review  is  denied,  and  the  paners  are  sent  to  you. 
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Tou  will  notify  the  parties  in  interest  hereof;  and  inform  the  Michi- 
gan Land  and  Iron  Company  that,  the  grant  having  been  adjusted,  as 
to  the  land  in  question,  that  company  xv^ll  be  allowed  thirty  days  there- 
after within  which  to  present  proper  proof  and  make  entry  of  the  land 
in  controversy,  in  accordance  with  the  provisions  of  the  circular  of  Feb- 
ruary 13, 1889  (8  L.  D.,  348),  so  far  as  the  same  is  applicable  to  their 
case;  a  duly  certified  copy  of  their  act  of  incorporation,  under  the  laws 
of  the  State  of  Michigan,  will  be  accepted  by  you,  as  the  proof  of  citi- 
zenship required  by  the  circular. 

Instead  of  rejecting  at  once  the  application  of  Daily  the  same  may 
be  held  in  abeyance  for  Ihe  present.  If  the  Michigan  Land  and  Iron 
Company  make  the  necessary  proof  and  entry  within  the  time  required, 
then  Daily's  application  will  be  finally  rejected;  otherwise  he  may  be 
allowed  to  make  entry  of  the  tract  applied  for. 

Upon  entry  being  made  of  the  lands  by  the  Michigan  Land  and  Iron 
Company,  payment  therefor  will  be  required  of  the  Marquette,  Hough- 
ton and  Ontonagon  Eailroad  Company,  and  you  will  demand  of  said 
railroad  company  the  payment  of  an  amount  equal  to  the  government 
price  of  similar  lands,  as  provided  for  in  section  4  of  the  act  of  1887, 
supra. 

In  case  of  the  refiisal  or  neglect  of  the  railroad  company  to  make  the 
payment  as  above  specified,  within  ninety  days  after  the  demand,  you 
will  report  their  action  to  this  Department,  transmitting  a  sufficient 
record  to  be  sent  to  the  Attorney-General,  that  he  may  cause  suit  to  be 
brought  against  said  company  for  the  amount. 

Thus  modified,  the  former  decision  of  the  Department  is  adhered  to. 


BOMAINE  V.  KOBTHBBN  PAOIFIO  B.  fi.  OO. 

On  motion  for  review  of  department^al  decision  of  June  9, 1896  (22 
L.  D.,  662)  the  new  question  raised  thereby,  as  to  the  validity  of  the 
company's  selection,  is  referred  to  the  General  Land  Office,  for  consid- 
eration and  decision. 


PBACTICE-PROTE9T--SCHOOL  LAND-MTNTNG  CL.AIM. 

State  of  Montana  v.  Silver  Stab  Mining  Co. 

A  protest  filed  by  a  State  against  the  allowance  of  an  entry  nhonld  be  corroborated- 
in  accordance  with  the  mles  of  practice. 

In  the  exeroise  of  its  proper  anpervieion  over  the  dispoettion  of  the  public  lands  the 
Department  may  waive  questions  affecting  the  regularity  of  proceedings  below, 
and  render  such  judgment  as  seems  just  and  proper  in  the  case. 

Where  a  mineral  entry  has  been  allowed  on  a  school  section  the  protest  of  the  State 
will  not  be  considered  with  a  view  to  a  hearing;  in  the  absence  of  a  definite  alle- 
gation that  Hie  land  was  in  flnct  not  mineral  land,  or  known  to  be  such  at  the 
date  the  school  grant  attached. 
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Assistant  Secretary  Reynolds  to  the  Commissioner  of  the  General  Land 

Office^  September  11^  1896.  (W.  M.  W.) 

The  State  of  Montana  by  its  attorney  general  has  appealed  from  your 
office  decision  of  April  5,  1895,  rejecting  the  protest  of  said  State 
against  the  issuance  of  a  patent  upon  mineral  entry  Ko.  84,  Bozeman, 
Montana,  land  district. 

The  record  shows  that  on  October  8, 1891,  the  Silver  Star  Mining 
Company  made  entry  No.  84  of  the  Silver  Star  lode,  which  was  situated 
almost  wholly  within  Sec.  16,  T.  4  N.,  R.  1  W.,  Bozeman  land  district 

By  your  office  letter  of  October  27, 1892,  the  State  of  Montana  was 
allowed  thirty  days  in  which  to  show  cause  why  said  mineral  entry 
should  not  be  passed  to  patent 

On  March  8, 1895,  your  office  again  directed  the  register  and  receiver 
of  the  local  land  office  at  Bozeman  to  give  notice  by  registered  mail  to 
the  State  of  Montana  of  your  office  decision  of  October  27, 1892. 

On  March  13,  1895,  the  receipt  of  notice  of  the  aforementioned 
decision  was  acknowledged  by  the  State  Board  of  Land  Commissioners 
of  the  State  of  Montana,  and  the  matter  was  referred  by  said  board  to 
the  attorney  general  of  said  State  for  appropriate  action. 

On  April  18, 1895,  the  State  through  its  attorney  general  filed  in  the 
local  office  the  following: 

1.  The  State  elects  to  contest  the  application  made  by  James  W.  Prouard,  for  a 
portion  of  section  16,  Tp.  4  N.,  R.  1  W.,  upon  the  grounds  that  said  James  W.  Prooard 
has  not  complied  with  the  law  in  filing  and  posting  his  original  notice  of  location 
of  the  land  in  controversy. 

2.  That  the  notice  was  not  posted  in  the  manner  provided  by  law. 

3.  That  no  vein  or  lode  has  been  discovered  upon  said  land. 

4.  That  the  claimants  and  locators  of  said  Silver  Star  Lode  Claim  have  not 
expended  upon  said  claim  the  amount  required  by  the  statute  for  development  and 
representation. 

6.  That  the  claim  has  not  been  represented  by  the  said  claimant,  or  by  any  person 
for  him,  in  accordance  with  the  laws  of  Congress  and  the  law  of  the  State  of 
Montana. 

6.  That  said  land  is  more  valuable  for  agricultural  purposes  than  for  mineral 
purposes. 

By  letter  of  March  19, 1895,  the  local  officers  transmitted  to  your 
office  the  paper  filed  by  said  State. 

On  April  5, 1895,  your  office  dismissed  said  protest  for  the  reason 
that  it  is  not  sworn  to  nor  corroborated,  as  required  by  Rules  1,  2  and 
3  of  the  Eules  of  Practice. 

The  State  of  Montana  appeals. 

The  appellant  assigns  the  following  errors  in  the  decision  api>ealed 
from: 

(a).  That  the  action  of  the  Commissioner  in  this  case  is  prejudicial  to  the  best 
interests  of  the  State  of  Montana. 

(b).  That  the  Commissioner  erred  in  holding  that  the  State  of  Montana  is  required 
to  verify  a  protest  filed  in  oases  like  the  one  under  consideration. 


DECISIONS   RELATING   TO   THE    PUBLIC    LANDS.  315 

(«).  The  Commissioner  erred  In  holding  that  it  is  necessary  for  the  State  of  Mon- 
tana to  corroborate  its  protest. 

(d).  The  Commissioner  erred  in  holding  that  Rules  one,  two,  and  three  (1, 2  and  3) 
of  the  Rules  of  Practice  are  applicable  to,  or  control,  the  State  of  Montana  in  cases  of 
this  character. 

The  first  question  to  be  determined  is,  whether  Enles  of  Practice 
one,  two  and  three  properly  apply  to  a  proceeding  initiated  by  a  State. 

The  Enles  of  Practice  were  made  for  the  purpose  of  aiding  the  land 
department  in  the  orderly  disposition  of  the  public  lands  under  the 
laws  of  Congress.  Their  requirements  are  reasonable  and  tend  to  aid 
the  department  in  arriving  at  just  conclusions  in  controyersies  arising 
between  adverse  claimants  for  the  public  lands.  Wherever  a  State 
seeks  to  become  a  party  litigant  there  seems  to  be  no  just  reason  why 
it  should  not  be  required  to  place  itself  in  the  same  position  as  other 
litigants  in  order  to  have  its  rights  determined.  The  State  necessarily 
must  act  through  its  officers  and  agents.  While  its  chief  law  officer 
may  not  be  in  possession  of  the  facts  to  such  an  extent  that  he  can  of 
his  personal  knowledge  verify  the  State's  protest,  he  surely  can  procure 
the  corroboration  from  parties  who  are  conversant  with  the  facts,  and 
who  can  verify  the  facts  set  forth  in  the  State's  protest  from  personal 
knowledge. 

In  the  case  of  the  State  of  Montana  v.  Bayliss  (22  L.  D.,  629)  the 
Department  held  that  a  protest  filed  by  a  State  against  the  allowance 
of  an  entry  should  be  corroborated  according  to  the  Eules  of  Practice. 
There  is  no  sufficient  reason  presented  in  the  case  at  bar  to  call  for  any 
change  in  the  holding  in  that  case. 

It  was  held  in  Pike's  Peak  Lode  (14  L.  D.,  47),  that  in  the  exercise 
of  its  proper  supervision  over  the  disposition  of  the  public  lands,  the 
Department  may  waive  questions  affecting  the  regularity  of  proceed- 
ings below,  and  render  such  judgment  as  seems  just  and  proper  in  the 
case.  Under  this  authority  the  sufficiency  of  the  allegations  of  the 
State's  protest  against  said  mineral  entry  will  be  considered. 

The  only  ground  upon  which  the  State  appears  to  make  any  claim 
adverse  to  the  mineral  entry  must  arise  out  of  the  fact  that  the  land 
involved  is  situated  in  section  sixteen. 

By  section  10  of  the  act  admitting  Montana  into  the  Union  (25  Stat., 
676-679),  sections  sixteen  and  thirty-six  in  every  township  were  granted 
to  said  State  for  the  support  of  common  schools. 

Section  18  of  said  act  provides : 

That  all  mineral  lands  shall  he  exempted  from  the  grants  made  hy  this  act.  But 
if  sections  sixteen  and  thirty-six,  or  any  snhdivision  or  portion  of  any  smallest  suh- 
division  thereof  in  any  township  shall  he  found  by  the  Department  of  the  Interior 
to  he  mineral  lands,  said  States  are  hereby  authorized  and  empowered,  to  select,  in 
legal  subdivisions,  an  equal  quantity  of  other  unappropriated  lands,  in  said  States, 
in  lieu  thereof,  for  the  use  and  benefit  of  the  common  schools  of  said  States. 

By  act  of  February  28, 1891  (26  Stat.,  796),  Congress  amended  sec- 
tions 2275  and  2276  of  the  Bevised  Statutes  providing  for  the  selection 
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of  lands  for  edacational  purposes  in  Hen  of  those  appropriated  fcft  other 
puri)oses.  The  Department  issued  instmctions  under  this  act  on  April 
22, 1891,  in  which  it  was  held  that  said  amendatory  act  superseded 
the  provisions  of  the  act  of  February  22, 1889  (25  Stat.,  676,  enabling 
the  x>eople  of  North  Dakota,  South  Dakota,  Montana  and  Washington 
to  form  constitutions,  etc.),  in  so  far  as  they  are  in  conflict  with  said 
amendatory  act  of  1891,  and  that  school  lands  provided  for  in  the  act  of 
1889  should  be  adminiMtered  and  adjusted  in  accordance  with  the  Jater 
legislation.  See  12  L.  D.,  400.  In  so  far  as  the  right  of  the  State  to 
select  lands  in  lieu  of  mineral  lands  in  sections  sixteen  and  thirty-six 
there  is  no  conflict  between  the  act  of  1889,  supra^  and  the  act  of  1891. 

It  must  be  remembered  that  the  entry  was  allowed  and  the  money 
paid  to  the  government  for  the  land  embraced  in  it  in  1891;  that  this 
controversy  arises  on  the  application  for  a  patent. 

In  the  absence  of  objections  by  the  State,  the  proofs  preceding  the 
entry  and  its  allowance  by  the  land  department  would  be  a  sufiScieut 
finding  of  the  Interior  Department  that  the  land  embraced  in  such 
entry  is  mineral  land  and  would  form  a  proper  basis  for  selecting  other 
lauds  in  lieu  thereof.  If  the  State  insists  that  the  land  in  question  wa« 
in  fact  not  mineral  land  and  known  to  be  such  at  the  date  the  school 
grant  to  the  State  attached,  then  a  hearing  should  be  ordered  to  deter- 
mine the  fact  as  to  the  character  of  the  land  at  that  time. 

As  to  the  suflBciency  of  the  Staters  protest,  if  the  land  in  question  was 
mineral  in  character,  the  allegation  that  notice  was  not  posted  in  the 
manner  required  by  law  would  be  wholly  immaterial  as  far  as  the  State 
is  concerned. 

This  disposes  of  the  first  and  second  grounds  of  the  protest,  for  if  the 
land  was  in  fact  mineral  and  known  to  be  so  at  the  time  the  grant  to 
the  State  took  eflfect,  it  is  immaterial  to  the  State  whether  the  entry- 
man  complied  with  the  mining  laws  of  the  United  States  or  not.  This 
question  is  solely  one  between  the  claimant  and  the  United  States. 

The  third  ground  is  insufficient,  for  the  reason  that  the  land  may  in 
fact  have  been  known  to  be  mineral,  and  still  no  vein  or  lode  been  dis- 
covered thereon. 

As  to  the  fourth  and  flfth  grounds,  their  allegations  are  not  sufficient 
to  raise  any  question  that  concerns  the  State  or  could  in  any  way  affect 
its  claim  to  the  land.  The  sixth  and  last  ground  is  that  the  ^Hand  is 
more  valuable  for  agricultural  purposes  than  for  mineral  i>urposes." 
This  language  is  too  indefinite  to  properly  be  construed  in  such  a 
manner  as  to  embody  the  claim  that  the  land  was  in  fac;t  not  mineral 
land  and  known  to  be  such  at  the  date  the  school  grant  to  the  State 
attached. 

For  these  reasons  the  State's  protest  must  be  dismissed. 

However,  if  the  State  so  elect  it  may,  within  thirty  days  from 
notice  of  this  decision,  file  a  new  protest,  duly  con-oborated,  specific- 
ally alleging  facts  showing  its  claim  to  the  land  in  question,  and  in  case 
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it  does  so,  then  your  office  will  direct  that  a  hearing  be  had  to  deter- 
mine the  rights  of  the  State  to  the  land  in  question.    If  the  State  fails 
to  file  its  claim  within  the  time  named,  and  there  is  no  other  objection, 
the  entry  will  be  passed  to  patent. 
The  judgment  appealed  from  is  accordingly  modified 


Louise  Mining  Company. 

Motion  for  review  of  departmental  decision  of  June  9, 1896  (22  L.  D., 
663),  denied  by  Assistant  Secretary  Eeynolds,  September  11, 1896. 


SECONXI    CONTEST-COMPLIANCE    WITH    LAW    DUBENG    PBNDJLNG 

CONTEST. 

Johnson  et  al.  v.  Smith  et  al. 

A  second  contest  may  be  properly  entertained  on  a  charge  that  the  entryman  has 
failed  to  comply  with  the  law  since  the  hearing  in  the  former  suit. 

Assistant  Secretary  Reynolds  to  the  Commissioner  of  the  Qeneral  Land 

Office^  September  lly  1896.  (B.  M.  R.) 

This  case  involves  the  NW.  J  and  the  NE.  J  of  section  7,  T.  48  N.,  R. 
8  W.,  Ashland  land  district,  Wisconsin,  The  record  shows  that  on 
February  23,  1891,  Abraham  Johnson  made  homestead  entry  of  the 
NW.  J  of  the  above  described  land,  and  on  February  24, 1891,  Owen  R. 
Tracey  made  homestead  entry  for  the  remaining  quarter  section. 

Henry  M.  Smith  and  Thomas  Lowe  filed  affidavits  of  contest  alleging 
prior  settlement  under  the  act  of  September  29,  1890  (26  Stat.,  496), 
which  gave  preference  rights  of  entry  to  settlers  upon  these  lands,  and 
thereupon  such  proceedings  were  had  which  culminated  in  departmental 
decision  of  October  18, 1893  (17  L.  D.,  454),  canceling  the  entries  of 
Johnson  and  Tracey,  which  action  was  affirmed  on  April  16, 1894  (18 
L.  D.,  409). 

May  30, 1894,  Lowe  and  Smith  made  homestead  entries,  the  former 
of  the  K.  J  of  the  NB.  J  and  the  N.  i  of  the  NW.  J,  and  the  latter  of 
the  S.  i  of  the  NE.  J  and  the  S.  i  of  the  NW.  J  of  said  section,  town- 
ship and  range. 

On  June  6, 1894,  Johnson  and  Tracey  filed  affidavits  of  contest  against 
the  entries  of  Lowe  and  Smith,  in  addition  to  affidavits  made  in  the 
latter  part  of  May,  1894.  The  register  and  receiver  denied  the  appli- 
cations, and  upon  appeal  your  office  decision  affirmed  their  action,  which 
action  was  affirmed  by  the  Department  on  February  4, 1896.  A  motion 
for  review  having  been  filed,  and  having  been  entertained,  the  case  is 
before  the  Department  for  final  adjudication. 

In  the  decision  complained  of  it  was  said: 

This  Department  has  decided  that  Smith  and  Lowe  were  entitled  to  enter  the  lands 
in  controversy  within  six  months  after  September  29, 1890,  the  date  of  the  act.    That 
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qnestion  is  no  longer  an  open  one.  It  is  res  judicata.  Bat  when  they  offered  to  exer- 
cise their  right,  they  found  that  the  lands  had  been  entered  by  other  partie -,  and 
being  thus  segregated  from  the  public  domain  were  beyond  their  present  reach. 
While  they  remained  so  segregated,  the  lands  were  no  longer  public.  They  were  not 
available  either  for  settlement  or  entry,  and  Lowe  and  Smith  could  not  ri^^htfuUy 
maintain  residence  thereon.  To  have  done  so  would  have  made  them  trespassers 
upon  the  rights  of  Johnson  and  Tracey,  who  were  entitled  to  sole  pofisession  and  occu- 
pancy so  long  as  their  entries  remained  of  record. 

An  examination  of  the  affidavits  of  contest  discloses  that  those  filed 
on  June  4, 1894,  are,  when  taken  by  themselves,  insufficient  apon  which 
to  base  a  judgment  ordering  a  hearing,  but  when  coupled  with  those 
made  on  the  24th  or  25th  of  May,  1894,  it  appears  that  they  contain  a 
charge  which  justifies  the  Department  in  taking  such  action.  The  affi- 
davits when  so  considered  together  are  equivalent  to  stating  that  since 
the  former  contest  the  entrymen  have  not  complied  with  the  iaw  with 
reference  to  the  maintenance  of  residence  and  cultivation  as  required, 
nor  can  it  be  said  that  this  matter  is  res  judicata^  for  the  reason  that 
the  only  matter  adjudicated  was  up  to  the  former  hearing,  and  nothing 
that  may  have  transpired  showing  non-compliance  with  the  law  since, 

has  been,  or  could  have  been,  adjudicated  by  that  decision. 
It  is  a  familiar  doctrine  of  this  Department  that  he  who  claims  a 

right  of  entry  by  reason  of  prior  settlement  can  not  defer  the  establish- 
ment and  maintenance  of  residence  until  the  allowance  of  his  applica- 
tion to  enter.  This  doctrine  was  laid  down  in  Hall  v.  Stone  (16  L.  D., 
199),  where  the  Department  held,  inter  alia: 

A  homesteader  who  claims  priority  of  right  by  virtue  of  an  alleged  settlement, 
must  comply  with  the  settlement  law  and  can  not  defer  the  establishment  and  main- 
tenance of  residence  until  the  allowance  of  his  application  to  enter. 

This  was  again  asserted  in  Mclnnes  et  aL  v.  Cotter  (21  L.  D.,  97), 
where  it  was  held  (syllabus) : 

One  who  claims  the  right  to  make  a  homestead  entry  on  account  of  priority  of  set- 
tlement must  show  that  the  alleged  settlement  was  followed  by  the  establishment 
and  maintenance  of  residence. 

See  also,  to  the  same  effect,  Foote  v.  McMillan  (22  L.  D.,  280). 

There  is  contained  in  the  answer  of  the  defendants  to  this  action  a 
prayer  for  the  dismissal  of  the  appeal  taken  from  the  Commissioner's 
decision  prior  to  the  rendition  of  the  judgment  now  sought  to  be  re- 
viewed. In  view  of  the  apparent  sufficiency  of  the  causes  of  action 
alleged  by  the  petitioners,  and  the  allowance  of  the  appeal  by  the  Com- 
missioner at  the  time,  for  reasons  that  appeared  just  and  proper  to  him, 
that  question  will  not  now  be  passed  upon. 

The  petitioners  will  bear  the  expenses  of  this  hearing,  and  it  is  better 
that  the  defendants  be  put  to  the  annoyance  of  another  trial  than  that 
these  petitioners,  who  appear  to  be  residents  upon  the  land,  should 
lose  this  opportunity  of  proving  what  may  be  their  valuable  rights. 

The  petition  is  therefore  granted,  and  you  will  direct  that  a  hearing 
be  had  to  determine  the  matters  presented  by  the  affidavits  of  contest. 
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GOWDY  BT  AL.  V.  KiSMET   GOLD  MINING  CO. 

Motion  for  review  of  departmental  decision  of  May  23, 1896, 22  L.  D., 
624,  denied  by  Assistant  Secretary  Eeynolds,  September  11, 1896. 


POBTEBFIELB  SCRIP-UNSUBVEYISD  LAND. 

HosMEB  V.  Denny  et  al. 

Forterfield  Bcrip  is  looatable  only  upon  lands  that  have  been  surveyed  under 
authority  of  the  government. 

AsHstant  Secretary  Reynolds  to  the  Commissioner  of  the  General  Land 

Office^  SepUmher  11, 1896.  (W.  M.  W.) 

The  case  of  A.  A.  Hosmer  against  A.  A.  Denny  et  al.  has  been  con- 
sidered, on  appeal  of  the  former  from  your  oi!ice  decision  of  December 
13,  1894,  rejecting  his  application  to  locate  Porterfield  scrip  upon  a 
certain  tract  of  land  alleged  to  be  located  between  the  meander  line  of 
donation  claim  Ko.  40  patented  to  Arthur  A.  Denny  and  the  township 
meander  line  of  Elliott's  Bay,  as  shown  by  the  survey  of  township  26 
N.,  range  4  E.,  Seattle,  Washington,  land  district. 

On  July  1, 1889,  Hosmer,  the  claimant,  made  his  application  to  be 
allowed  to  locate  Porterfleld  scrip  warrant  No.  23  upon  the  land  in 
controversy,  describing  it  as  follows : 

Beginning  at  the  government  meander  corner  or  evidence  post  on  the  6th  standard 
parallel  2.96  chs.  west  of  the  stiindard  corner  to  Sees.  31  and  32,  town  25  N.,  range  4 
east^  WiU.  Mer.  in  the  Territory  of  Washington ;  thence  along  government  meander 
line  north  42^  west  25  chains;  thence  north  49^  30'  west,  29.53  chains  (here  intersect- 
ing west  boundary  line  A.  A.  Denny's  donation  claim  No.  40) ;  thence  along  the  west 
boundary  of  the  A.  A.  Denny  donation  claim  No.  40,  south  50^  45'  E.,  34.14  chains; 
thence  south  38^  15'  east,  17.68  chs.  to  southwest  fractional  corner  of  the  A.  A. 
Denny's  claim  No.  40;  thenoe  S.  38^  22'  east,  2.89  chs.^  to  place  of  beginning  in  sec- 
tion No.  31,  township  No.  25  north  of  range  4  £.,  .  .  .  containing  3.02  acres. 

On  July  19, 1889,  the  local  officers  rejected  Hosmer's  application,  on 
the  following  grounds : 

1.  There  is  no  such  tract  of  land  shown  on  the  records  of  this  office  as  pubUo 
lands  of  the  United  States. 

2.  That  if  there  [is]  such  a  tract  of  land  it  is  not  surveyed  public  land  of  the 
United  states  and  therefore  not  subject  to  location  of  the  class  of  scrip  known  as 
Forterfield  scrip. 

3.  Said  tract  is  occupied  laud  within  the  corporate  limits  of  the  city  of  Seattle, 
and  therefore  not  subject  to  the  location  of  the  class  of  scrip  described. 

The  applicant  appealed  to  your  office. 

On  June  28, 1890,  your  office  affirmed  the  judgment  of  the  register 
and  receiver. 

Hosmer  appealed  to  the  Department. 

On  July  23, 1892,  the  Department  found  that  '<  there  are  interested 
parties  in  possession"  of  the  land  in  controversy  <<  who  have  had  no 
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notice  of  Hosmer's  said  application,"  and  thereupon  directed  that  a 
hearing  be  ordered  ^<  to  determine  the  true  status  of  the  land  applied 
for,"  with  notice  to  Denny  and  all  parties  in  interest  and  in  iM>sse8sioD 
of  said  land. 

The  hearing  was  held  before  the  register  and  receiver,  after  notice  to 
the  several  i)arties  claiming  an  interest  in  the  land  in  controversy. 

A.  A.  Denny,  in  his  answer  to  Hosmer's  application,  alleges  that: 

He  is  the  same  person  who  located,  made  proof  np<m  and  reoeived  the  patent  to 
donation  entry  No.  40.  and  that  said  donation  claim  inolades  the  land  in  controversy. 

2.  He  alleges  that  there  is  no  such  tract  of  land  shown  on  the  reoordls  in  the  office 
of  the  register  and  receiver  of  the  United  States  Land  Office  at  Seattle,  Washingtcm, 
as  public  land  of  the  United  States. 

3.  He  alleges  that  if  there  be  snch  a  tract  of  land  that  it  is  not  surveyed  public 
land  of  the  United  States. 

4.  He  alleges  that  said  tract  described  is  within  the  corporate  limits  of  the  city  of 
Seattle,  and  it  is  occupied,  and  extensive  improvements  have  been  made  thereon  in 
aid  of  commerce  and  navigation. 

He  further  alleges  ownership  in  fee  in  certain  lots  in  the  city  of 
Seattle,  which  are  included  in  a  portion  of  the  tract  covered  by  Hos- 
mer's application. 

These  issues  are  substantially  pleaded  by  divers  other  parties  to  the 
record. 

The  register  and  receiver  r^ected  Hosmer's  application,  and  he 
appealed  to  your  office. 

On  December  13, 1S94,  your  office  affirmed  the  judgment  of  the  local 
officers. 

Hosmer  appeals. 

The  assignment  of  errors  contains  seventeen  specifications  of  alleged 
errors  in  your  office  decision^  therefore  it  is  impracticable  to  set  them 
out  in  full  in  this  opinion. 

The  testimony  in  the  case  is  voluminous,  covering  over  six  hundred 
pages  of  typewritten  matter.  It  has  been  carefully  examined  and  duly 
considered  in  connection  with  oral  and  written  arguments  submitted 
by  counsel  representing  the  respective  parties. 

The  land  in  controversy  lies  between  the  meander  line  of  the  town- 
ship survey  and  the  meander  line  of  the  Denny  donation  claim  on 
Elliott's  Bay,  an  arm  of  Puget  Sound.  It  is  located  in  the  limits  of 
the  city  of  Seattle,  and  has  on  it  very  valuable  buildings. 

The  rights  of  Denny  under  his  patented  donation  claim  and  those 
holding  under  him,  the  rights  of  the  State  of  Washington  to  tide  lands 
on  its  borders,  the  effect  of  meander  lines  as  affecting  boundaries 
under  the  system  of  public  surveys,  and  other  kindred  questions,  have 
all  been  presented  and  ai;gued  by  the  respective  parties.  In  view  of 
the  conclusion  I  reach  in  the  case,  it  is  wholly  unnecessary  to  discuss 
or  pass  upon  any  of  these  questions.  The  only  real,  material,  question 
to  be  determined  is,  whether  under  the  law  and  facts  disclosed  in  the 
record  Hosmer  has  the  right  to  locate  his  Porterfleld  scrip  upon  the 
land  described  in  his  application. 
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The  act  of  Oon^reBS  aoder  which  the  Porterfield  scrip  was  issued  (l2 
Stat.,  836),  required  the  Secretary  of  the  Interior  to  issue  to  the  exec- 
utors of  Bobert  Porterfield  a  number  of  warrants  equal  to  6,133  acres 
of  land,  according: 

to  the  uBual  subdivisions  of  the  public  surveys,  in  quantities  not  less  than  forty 
acres ;  to  be  by  them  located  on  any  of  the  public  lands  which  may  have  been  or 
may  be  surveyed,  and  which  have  not  been  otherwise  appropriated  at  the  time  of 
such  location  within  any  of  the  States  or  Territories  of  the  United  States,  where 
the  minimum  price  for  the  same  shall  not  exceed  the  sum  of  one  dollar  and  twenty- 
five  cents  per  acre;  to  be  selected  and  located  in  conformity  with  the  legal  sub- 
divisions of  such  surveys. 

These  provisions  are  plain  and  unambiguous.  The  scrip,  or  warrants, 
provided  for  can  only  be  located  on  public  lands  that  have  been  sur- 
veyed; that  is,  surveyed  under  the  authority  of  the  government  of  the 
United  States.  The  act  specifically  and  clearly  limits  the  selection 
and  location  of  such  scrip  to  surveyed  lands  in  conformity  with  the 
legal  subdivisions  of  the  United  States  public  surveys. 

Whether  lands  have  been  surveyed  by  the  authority  of  the  United 
States  is  a  question  of  fact  that  must  be  conclusively  determined  from 
the  records  of  your  office. 

The  Commissioner  of  the  General  Land  Office  is  charged  under  the 
law  and  surveying  manual,  under  the  direction  of  the  Secretary  of  the 
Interior,  with  the  performance  of  all  executive  duties  appertaining  ^<to 
the  surveying  and  sale  of  the  public  lands  of  the  United  States,  or  in 
any  wise  respecting  such  public  lands."  See  Manual  of  Surveying, 
page  9,  sec  32. 

It  is  claimed  by  counsel  for  applicant  that  the  discrepancies  between 
the  original  survey  of  the  township  in  1856  and  the  survey  of  Denny's 
donation  claim  of  1860,  as  shown  on  the  respective  plats,  amount  to  a 
government  survey  of  the  land  in  question.  This  contention  is  not  well 
taken.  No  such  tract,  lot,  parcel,  or  other  legal  subdivision  of  land, 
appears  on  the  original  township  plat,  and  it  does  not  appear  on  the 
Denny  survey  as  such  lot  or  other  legal  subdivision  of  public  lands. 
In  fact,  it  could  not  properly  so  appear  on  the  plat  of  the  survey  of  the 
Denny  claim,  for  the  official  authority  for  such  survey  was  confined  to 
marking  the  boundaries  of  Denny's  donation  claim  and  conforming  his 
lines  as  nearly  as  practicable  to  the  then  existing  township  surveys. 

Your  office  held  in  the  decision  appealed  from  that  the  land  applied 
for  is  not  public  land;  that  it  occupied  the  position  of  tide  lands  on 
Elliott's  Bay  and  passed  to  the  State  of  Washington  under  the  doctrine 
announced  in  Hardin  v.  Jordan,  140  U.  S.,  380,  and  other  authorities, 
as  well  as  under  Frank  Bums,  10  L.  D.,  365. 

I  concur  in  your  reasoning,  but  at  the  same  time  prefer  to  rest  my 
decision  ux>on  the  fact  that  the  land  applied  for  is  not  surveyed  public 
land,  and  therefore  under  the  law  Hosmer  can  not  be  permitted  to 
locate  Porterfield  scrip  thereon.  His  application  is  dismissed,  and  your 
office  decision  appealed  from  is  affirmed. 

1814— VOL  23 ^21 
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IiANI>  VAIilTABLE  FOR  BTHLDING  STONE—ACT  OF  AXTGXJ8T  d,  180». 

Instbuctions. 

In  the  exercise  of  the  right  conferred  by  section  1,  act  of  Angnst  4, 1892,  a  diacoTery 
preceding  the  entry  is  necessary,  and  no  right  attaches  in  favor  of  the  entryman 
until  he  makes  application  to  enter. 

Secretary  Smith  to  tke  CommisHaner  of  the  Oei^eral  Land  Officey  August 

29, 1896.  (W.  M.  W.) 

By  your  office  letter  of  May  29, 1894,  yon  submitted  to  the  Depart- 
ment for  consideration  three  questions  respecting  the  status  of  lands 
chiefly  valuable  for  building  stone  under  the  act  of  August  4, 1892  (27 
Stat.,  348),  and  request  such  instructions  as  the  Department  may  see 
proper  to  give  under  said  act. 

The  purpose  of  your  office  communication  is  to  secure  a  departmental 
construction  of  section  one  of  the  above  named  act,  and  such  construc- 
tion will  be  given  without  attempting  to  answer  sertatim  the  questions 
submitted. 

The  act  of  August  4, 1892,  supra,  is  as  follows: 

▲K  ACT  to  anthoriae  the  entry  of  landa  chiofly  ralaable  for  building  stone  under  the  placer  mining 

laws. 

Be  it  emuied  by  th$  Senate  and  ffouse  of  Bepreeentativee  of  the  United  Slates  of  America 
in  Congress  assembled,  That  any  person  aathorized  to  enter  lands  under  the  mining 
laws  of  the  United  States  may  enter  lands  that  are  chiefly  valaable  for  building 
stone  under  the  proTisions  of  the  law  in  relation  to  placer  mineral  claims:  Provided, 
That  lands  reserved  for  the  benefit  of  the  public  schools  or  donated  to  any  Stkte 
shall  not  be  subject  to  entry  under  this  act. 

Sbc.  2.  That  an  act  entitled  ''An  act  for  the  sale  of  timber  lands  in  the  States  of 
California^  Oregon,  Nevada,  and  Washington  Territory/'  approved  June  third,  eight- 
een hundred  and  seventy-eight,  be,  and  the  same  is  hereby,  amended  by  striking  out 
the  words  ''States  of  California,  Oregon,  Nevada,  and  Washington  Territory  "where 
the  same  occur  in  the  second  and  third  lines  of  said  act,  and  insert  in  lieu  thereof  the 
words,  "public-land  States,''  the  purpose  of  this  act  being  to  make  said  act  of  June 
third,  eighteen  hundred  and  seventy-eight,  applicable  to  all  the  public-laud  States. 

8ec.  3.  That  nothing  in  this  act  shall  be  construed  to  repeal  section  twenty -four 
of  the  act  entitled  "An  act  to  repeal  timber-culture  laws,  and  for  other  purposes," 
approved  March  third,  eighteen  hundred  and  ninety-one. 

In  construing  statutes,  it  is  a  well  settled  rule  that  when  divers  stat- 
utes relate  to  the  same  thing,  they  ought  all  to  be  taken  into  considera- 
tion in  construing  any  one  of  them.  United  States  v.  Freeman,  3  How- 
ard, 566;  Eyan  v.  Carter,  93  U.  S.,  78;  Cooper  MTg  Co.  v.  FergusoUi 
113  U.  S.,  727. 

Applying  this  rule  to  the  matter  in  hand,  the  material  thing  to  be  con- 
sidered is  building  stone  and  the  disposal  thereof  by  the  United  States. 

By  the  timber  and  stone  act  of  June  3, 1878  (20  Stat.,  89),  Congress 
provided  for  the  disposition  of  public  lands  chiefly  valuable  for  timber 
or  stoue  and  unfit  for  cultivation.  There  can  be  no  doubt  but  what 
land  chiefly  valuable  for  building  stone  could  have  been  purchased 
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nnder  said  act,  if  the  applicant  could  have  showu  himself  qualified,  and 
shown  that  the  land  was  unfit  for  cultivation  and  otherwise  in  such 
condition  as  to  bring  it  within  the  purview  of  the  act.  Congress  in 
passing  the  act  of  1892  was  directly  dealing  with  the  subject  of  the  act 
of  1878;  the  second  section  of  the  act  of  1892  extended  the  act  of  1878 
to  ^Hhe  public  laud  States."  The  language  used  in  section  1  of  the  act 
of  1892  fails  to  show,  either  expressly  or  by  implication,  that  Congress 
intended  to  repeal  any  part  of  the  act  of  1878.  It  is  equally  clear  that 
Congress  did  not  intend  by  said  section  for  all  purposes  to  place  lands 
chiefly  valuable  for  building  stone  in  the  same  category  as  lands  con- 
taining such  minerals  as  gold,  silver,  cinnabar,  copper,  and  the  like. 
Lands  valuable  for  such  minerals  are  expressly  '^reserved  from  sale 
except  as  otherwise  expressly  directed  by  law"  (Eevised  Statutes,  Sec. 
2318),  and  there  is  nothing  in  the  section  under  consideration  to  show 
that  Congress  intended  to  place  building  stone  on  the  same  general 
plane  with  gold,  silver,  and  other  minerals.  In  other  words,  said  sec- 
tion neither  takes  building  stone  out  of  the  act  of  1878,  nor  does  it  add 
such  land  to  such  as  contain  minerals.  It  in  no  way  affects  the  status 
of  land  containing  building  stone.  It  simply  opens  up  an  additional 
and  a  new  avenue  whereby  properly  qualified  persons  may  acquire  title 
to  such  lands  as  contain  this  particular  kind  of  stone,  by  permitting 
such  lands  to  be  entered  under  the  placer  mining  law.  The  language 
used  is : 

That  any  person  authorized  to  enter  lands  under  the  mining  laws  .  .  .  may  enter 
lands  that  are  chiefly  valuable  for  building  stone  under  tbe  provisions  of  the  law 
in  relation  to  placer  mineral  claims. 

It  is  not  material  to  inquire  for,  or  ascertain  the  reasons  Congress 
may  have  had  for  extending  to  these  persons  the  right  to  make  entry  of 
building  stone  lands  under  the  placer  mining  laws.  It  is  sufficient  to 
know  the  extension  has  been  made  in  clear,  explicit  language.  It  is 
equally  clear  that  the  extension  is  limited  to  the  right  to  ^^ enter"  such 
lands.  The  langiiage  used  shows  that  the  right  so  given  can  only 
attach  by  the  entry.  Under  the  mineral  laws  a  discovery  and  a  loca- 
tion are  both  necessary,  and  in  cases  where  title  is  sought  they  both 
must  precede  the  entry.  Mineral  claimants  who  conform  to  the  laws 
and  regulations  are  protected  in  their  possessory  rights  to  their  claims, 
whether  they  seek  to  make  entry  or  not,  so  long  as  they  comply  with 
the  law  and  regulations.  The  matter  of  entry  is  lefb  optional  with 
them.  They  secure  their  rights  by  discovery,  location,  performance  of 
the  required  amount  of  labor  on  their  claims.  Under  section  1  of  the 
act  under  consideration  a  claimant  for  lands  chiefly  valuable  for  build- 
ing stone  can  only  secure  a  right  to  the  land  by  making  an  entry  thereof 
and  the  payment  of  the  government  price  of  the  land. 

It  follows  that,  in  order  to  the  exercise  of  the  right  of  entry  under 
section  1  of  the  act  under  consideration,  and  preceding  the  entry,  a 
discovery  will  be  necessary,  and  no  right  will  attach  in  favor  of  the 
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entryman  until  he  makes  an  application  to  enter^  describing  it  by  legal 
sabdivisions  if  on  surveyed  land. 

It  does  not  follow  that  because  the  mere  right  of  entry  under  the 
placer  laws  is  extended  to  claimants  of  lands  that  are  chiefly  valuable 
for  building  stone,  that  such  claimant  is  thereby  invested  with  all 
the  rights  of  claimants  under  the  mineral  laws.  The  building  stone 
claimant  is  only  invested  with  such  rights  as  the  statute  gives  to  him, 
which  can  only  become  vested  at  the  time  he  makes  entry. 

The  views  herein  expressed  find  more  or  less  support  on  principle  in 
the  departmental  expressions  heretofore  given,  as  will  appear  from  a 
brief  reference  thereto. 

On  the  12th  day  of  October,  1892,  instructions  were  issued  under  said 
act  (see  15  L.  D.,  360),  in  which  it  was  said,  inter  alia: 

It  is  not  the  understanding  of  this  office  that  the  first  section  of  said  act  of  Angost 
4, 1892,  withdraws  land  chiefly  valaable  for  building  stone  from  entry  under  existing 
law  applicable  thereto. 

Prior  to  the  passage  of  the  act  of  August  4,  supray  the  Department 
held  that  stone  that  is  useful  only  for  general  building  purposes  does 
not  render  land  containing  the  same  subject  to  appropriation  under  the 
mining  laws,  or  except  it  from  pre-emption  entry.  See  Conlin  v.  Kel- 
ley,  12  L.  D.,  1.  In  Clarke  et  al  v.  Erwin,  16  L.  D.,  122,  it  was  held 
that: 

Land  chiefly  valuable  for  the  building  stone  it  contains  is  not  by  such  fact  excluded 
from  entry  under  the  settlement  laws. 

In  Hayden  v.  Jamison,  14  L.  D.,  537,  the  same  conclusion  was  reached. 

Your  office  letter  is  returned  herewith,  with  the  direction  that  in 
dealing  with  building  stone  applicants  under  the  act  of  August  4, 1892, 
supra^  your  office  pursue  a  course  in  harmony  with  the  views  herein 
expressed. 

RAIIiROAI)  GRANT-nTDEMNITY-SPEOCFICATIONS  OF  LOSS. 

[N^ORTHERN  Pacific  E.  E  Co.  v.  Owen  et  al.* 

In  the  re-arrangement  of  specifications  of  loss  in  balk,  so  as  to  show  a  specific  loss 
for  each  tract  selected,  the  correction  of  a  clerical  error  in  the  description  of  a 
tract  included  in  the  original  assignment  of  losses,  will  not  be  regarded  as  the 
substitution  of  a  new  basis  in  support  of  the  list,  nor  be  held  to  inyalidate  such 
list  as  against  the  subsequent  acquisition  of  adverse  rights. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  February 

17y  1896.  (F.  W.  C.) 

I  have  considered  the  appeal  filed  by  the  Northern  Pacific  Eaikoad 
Company  from  your  office  decision  of  July  31, 1894,  holding  for  cancel- 
lation its  indemnity  list  No.  27,  filed  October  25, 1887,  for  certain  lands 
in  Seattle  land  district,  Washington,  on  account  of  pre-emption  filings 
made  after  the  date  of  such  selection. 


*  Omitted  from  Vol.  22. 
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Said  list  of  October  25, 1887,  contained  a  specification  of  losses  as 
bases  for  the  land  selected,  but  the  same  were  not  arranged  tract  for 
tract  with  the  selected  land. 

On  September  6, 1892,  subsequent  to  the  filings  made  by  J.  M.  Owen 
et  aLy  covering  the  greater  portion  of  the  lands  embraced  in  said  list 
No.  27,  the  company  filed  its  re-arranged  list.  Your  office  decision 
recognized  these  pre-emption  filings  as  against  the  company's  selection, 
and  in  referring  to  the  action  of  the  Department  in  the  case  of  La  Bar 
V,  said  company  (17  L.  D.,  406)  states  : 

As  Bald  rnling  is  to  the  effect  that  the  substitution  of  an  amended  list  of  indem- 
nity  selections  on  a  specification  of  losses  different  from  that  assigned  in  the  first, 
as  in  the  present  instance,  must  be  treated  as  an  abandonment  of  the  first,  and  hence, 
that  a  settlement  made  on  a  tract  released  from  indemnity  withdrawal,  but  subject 
to  a  pending  selection  takes  effect  at  once  upon  the  abandonment  of  said  selection, 
and  precludes  the  subsequent  selection  of  said  land  on  account  of  the  grant. 

In  its  appeal  the  company  urged  that  the  bases  assigned  in  the  orig- 
inal list  were  merely  re-arranged  to  meet  the  requirement  of  this 
Department,  and  that  difiereiit  tracts  were  not  specified  in  the  second 
list  as  the  bases  for  the  selections.  As  it  was  intimated  in  your  office 
decision  that  the  bases  assigned  in  the  re-arranged  list  were  different 
from  those  used  in  the  list  as  originally  filed,  you  were  requested  to 
make  report  of  the  matter  in  departmental  letter  of  December  16, 1895. 
In  reply  thereto  your  office  letter  of  July  16, 1896,  states  as  follows: 

I  have  to  report  that  a  re-examination  of  the  said  lists  discloses  that  although  the 
tracts  given  as  a  basis  in  the  original  list  are  not  arranged  tract  for  tract  with 
the  selections,  they  are  nevertheless  the  identical  tracts  specified  as  a  basis  in  the 
re-arranged  list,  with  one  exception,  which  is  that  lot  6,  NW.  I  8E.  i  and  N.  \  ''NW. 
^/'  Sec.  1,  T.  27  N.,  R.  8  £.,  (159.25  acres)  are  given  as  a  basis  in  the  original  list  for 
the  selection  of  the  SW.  ^,  Sec.  5,  T.  28  N.,  R.  8  E.,  while  in  the  re-arranged  list  the 
basis  for  the  same  selection  is  specified  as  lot  6,  N  W.  i  SE.  i  and  N.  i  *' SW.  i,*'  Sec.  1, 
T.  27  N.,  R.  8  £.,  ( 159.25  acres).  As  the  ''  Remarks  "  after  both  bases  state  the  three 
tracts  forming  the  same  to  be  embraced  in  homestead  entry  (No.  8497)  of  John  S. 
Goodrich,  and  an  inspection  of  said  entry  shows  that  the  three  tracts  given  as  bases 
in  the  second  list  are  the  tracts  actually  covered  by  the  entry,  it  is  evident  that  the 
sUght  variance  as  above  in  the  basis  of  the  two  lists  arose  through  a  clerical  error. 

From  said  record  it  appears  that  there  was  no  intention  on  the  part 
of  the  company  to  substitute  new  bases  for  the  tracts  selected  in  list 
No.  27,  and  I  do  not  think  that  the  mere  clerical  mistake  in  one  instance 
in  misdescribing  the  land  embraced  in  the  entry  by  John  S.  Goodrich, 
which  had  been  lost  to  the  company's  grant  under  which  indemnity  was 
claimed,  should  be  held  to  avoid  the  list  filed  prior  to  the  allowance  of 
the  pre-emption  filings  before  referred  to. 

Said  list  No.  27,  met  the  requirements  of  this  Department  in  the 
matter  of  the  specification  of  lost  lands  when  filed,  and  the  subsequent 
re-arrangement  of  the  losses,  as  required,  so  as  to  show  a  specific  loss 
for  each  tract  selected,  in  nowise  avoided  the  selection,  or  subjected  the 
lands  to  other  disposition. 
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The  company  having  complied  with  all  requirements  in  the  matter  of 
the  presentation  of  its  indemnity  list,  no  rights  were  acquired  as  against 
the  grant  by  the  allowance  of  the  filings  by  J.  M.  Owen  et  dL 

Yonr  oiYice  decision  is  therefore  reversed;  the  company's  list  will 
remain  intact,  and  the  conflicting  filings  will  be  canceled,  unless,  after 
dne  notice,  other  and  sufficient  cause  is  shown  to  avoid  the  effect  of 
the  company's  selection. 
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Bbamwell  V,  Central  and  Union  Pacific  Railroad  Companies. 

An  entry  of  land  embraced  within  the  act  of  May  6, 1870,  granting  certain  lands  for 
a  common  terminus  of  the  Central  and  Union  Pacific  Railroad  Companies,  may 
be  permitted  to  stand  as  against  the  protest  of  one  of  said  companies,  it  appear- 
ing ftoxxi  the  status  of  the  lands  covered  by  said  act  that  the  purposes  of  the 
grant  made  thereby  cannot  be  accomplished. 

Secretary  Francis  to  the  Commissioner  of  the  Oeneral  Land  Office^  October 
(W.  A,  L.)  5, 1896.  (F.  W.  C.) 

With  your  office  letter  of  August  9, 1893,  was  forwarded  a  record  of 
the  proceedings  had  upon  an  application  filed  by  George  Bramwell  for 
the  reinstatement  of  his  homestead  entry  covering  the  W.  J  of  theNW. 
J  of  Sec.  26,  T,  7  iJf .,  R.  2  W.,  Salt  Lake  City,  Utah. 

On  May  19, 1869,  one  Elisha  Thomas  filed  pre-emption  declaratory 
statement  covering  the  entire  NW.  ^  of  said  section  26.  On  March  29, 
1871,  he  sold  his  improvements  upon  the  W.  ^  of  the  NW.  |  of  said  sec- 
tion to  Bramwell  and  executed  a  relinquishment  of  his  filing  as  to  said 
tract.  .  He  subsequently  perfected  title  to  the  E.  ^  of  the  KW. }  of  said 
section  and  received  patent  therefor.  Simultaneously  with  the  filing 
of  Thomas'  relinquishment  Bramwell  tendered  his  homestead  applica- 
tion for  the  W.  J  of  the  NW.  J,  which  was  accepted  by  the  local  officers. 
And  upon  said  entry  he  made  final  proof  December  22,  1877,  upon 
which  final  certificate  issued. 

By  the  act  of  May  6,  1870  (16  Stat,  121),  it  was  provided  that  the 
common  terminus  and  point  of  junction  of  the  Union  Pacific  Railroad 
Company  and  the  Central  Pacific  Bailroad  Company 

shall  be  definitely  fixed  and  establisfae<l  on  the  line  of  railroad  as  now  located  and 
constructed,  northwest  of  the  station  at  Ogden,  and  within  the  limits  of  the  sections 
of  land  hereinafter  mentioned. 

Then  follows  a  description  of  nine  sections  of  land,  among  which  is 
section  26  before  referred  to.    Said  companies  were 

authorized  to  enter  upon,  use,  and  possess  said  sections,  which  are  hereby  granted 
to  them  in  equal  shares,  with  the  same  rights,  privileges,  and  obligations  now  by 
law  provided  with  reference  to  other  lands  granted  to  said  railroads. 
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It  was  further  provided  that  said  railroad  companies 

shall  pay  for  any  a<lditional  lands  acquired  by  this  act  at  the  rate  of  two  dollars 
and  fifty  cests  an  acre.  Also  ^'that  no  rights  of  private  persons  shall  be  affected  by 
this  act." 

Bramwell's  entry  was  first  considered  in  your  office  decision  of  July 
21, 1881,  in  which  the  same  was  held  for  cancellation  for  the  reason,  as 
held,  that  Bramwell's  rights  were  initiated  subsequently  to  the  approval 
of  the  act  of  May  6, 1870;  and  he  was  not  protected  by  the  provisions 
of  said  act. 

Your  office  decision  was  affirmed  by  departmental  decision  of  Sep- 
tember  12, 1883.  A  review  of  said  decision  was  denied  October  27, 1883 
(2  L.  D.,  844).  in  this  decision  the  grant  of  1870  was  held  to  be  an 
absolute  and  unconditional  grant  so  far  as  it  related  to  the  even  num- 
bered sections,  and  passed  title  thereto  subject  only  to  the  rights  of 
those  then  claiming  the  lands. 

Bramwell's  application  for  reinstatement  is  made  under  the  pro- 
visions of  the  third  section  of  the  act  of  March  3, 1887  (24  Stat.,  556), 
the  object  and  purpose  of  which  is  to  correct  all  decisions  made  by  this 
Department  where  it  shall  appear  that  any  homestead  or  pre-emption 
entry  has  been  erroneously  canceled  on  account  of  any  railroad  grant 
or  withdrawal  of  public  lands  from  market,  provided  the  party  has  not 
located  another  claim  or  made  an  entry  in  lieu  of  the  one  so  errone- 
ously canceled;  and  provided  also  that  he  did  not  voluntarily  abandon 
his  original  entry. 

Hearing  was  duly  ordered  upon  Bramwell's  application  for  reinstate- 
ment, notice  of  which  was  given  the  companies  but  they  failed  to  enter 
an  appearance  and  the  testimony  is  ex  parte.  By  the  testimony  it  is 
shown  that  after  making  final  proof  Bramwell  continued  to  reside  ux>on, 
improve  and  cultivate  the  land  covered  by  his  entry  to  the  date  of  hear- 
ing in  1893,  and  that  he  had  never  at  any  time  abandoned  said  entry 
or  made  another  in  lieu  of  the  one  formerly  canceled. 

Upon  this  showing  your  office  letter  of  August  9, 1893,  forwarded  the 
papers  with  a  recommendation  that  Bramwell's  entry  be  reinstated. 
In  your  office  letter  it  does  not  appear  that  the  companies  were  notified 
of  your  recommendation;  but  in  June,  1894,  an  argument  was  filed  on 
behalf  of  the  Union  Pacific  Railroad  Company  opposing  the  reinstate- 
ment of  Bramwell's  entry.  Nothing  has  been  filed  on  behalf  of  the 
Central  Pacific  Eailroad  Company. 

From  the  record  before  me  it  is  apparent  that  the  act  of  May  6, 1870, 
could  not  have  been  at  once  operative  upon  this  land,  for  it  is  admitted 
by  the  company  that  Thomas  was  in  possession  of  and  occupying  the 
tract  under  his  pre-emption  filing  at  that  time  and  for  about  a  year 
thereafter.  It  is  alleged  that  he  was  unable  to  pay  for  the  entire  tract 
and  for  that  reason  sold  and  relinquished  his  claim  as  to  the  west  half 
of  the  land  covered  by  his  filing  in  fovor  of  Bramwell.  Accepting,  as 
urged  by  the  company,  that  the  act  of  1870  was  a  present  grant,  there 
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might  be  a  serious  qaestion  as  to  whether  the  same  passed  any  title  to 
this  tra<^t,  for  the  reason  it  is  admitted,  as  against  Thomas,  that  no  title 
would  have  been  conveyed  thereby.  But  a  decision  upon  this  question 
is  unnecessary  in  the  disposition  of  the  application  under  consideration. 
i^o  other  consideration  can  be  reached  with  respect  to  the  principal 
object  of  said  act  than  that  it  was  the  intendment  thereof  that  these 
companies  should  establish  at  some  particular  point  uxK)n  the  lands 
included  within  the  lines  of  the  square  described,  a  terminus  or  junc- 
tion, and  the  grant  was  made  that  terminal  facilities  of  such  character 
and  extent  as  might  be  rendered  necessary  for  the  successful  and  con- 
venient operation  of  two  such  railroads,  might  be  established. 

While  it  appears  that  a  i)oint  was  selected  within  the  square  at  a 
small  town  by  the  name  of  Harris,  where  the  tracks  of  the  two  roads 
should  meet,  yet  it  is  well  known  that  the  real  terminal  point  estab- 
lished for  a  running  connection  in  the  operation  of  these  roads  is  located 
at  Ogden,  more  than  five  miles  from  Harris  and  about  four  miles  and  a 
half  distant  from  the  nearest  point  on  any  portion  of  the  land  embraced 
within  the  square  com;)osed  of  the  designated  sections  named  in  the  act 
of  1870.  While  it  may  be  true,  as  stated  by  contestant,  that  the  por- 
tion of  the  road  between  Harris  and  Ogden  was  built  and  is  still  owned 
by  the  Union  Pacific  Kailroad  Company,  yet  a  lease  was  made  of  the 
same  by  the  last  named  company  to  the  Central  Pacific  Company,  and 
it  would  appear  that  said  lease  was  made  in  order  that  the  point  of 
running  connection  between  the  two  roads  might  be  located  at  Ogden. 

Of  the  nine  sections  composing  the  square  named  iu  the  act  of  1870, 
no  claim  has  ever  been  made  to  any  portion  of  the  even  numbered 
sections  within  said  square,  with  the  exception  of  the  tract  here  in  ques- 
tion; adverse  claim  having  attached  to  all  of  said  lands  prior  to  the 
passage  of  the  act  of  1870,  which  claims  were  all  perfected  by  the 
original  claimants,  with  the  exception  of  Thomas'  claim  of  this  tract. 
Of  the  odd  numbered  sections  in  the  square,  but  two  hundred  acres 
have  ever  been  claimed  as  railroad  land,  and  these  were  claimed  by  the 
Central  Pacific  Company  not  under  the  act  of  1870  but  as  inuring  to  it 
under  the  act  of  July  1, 1862. 

The  fact  that  the  lands  within  the  square  named  were  thus  covered 
by  prior  claims,  thus  rendering  it  practically  impossible  to  realize  the 
purpose  of  the  act  of  1870,  may  have  been  the  moviug  cause  for  the 
establishment  of  the  common  terminus  at  Ogden.  It  is  apparent,  how- 
ever, that  this  land  is  not  useful  to  the  companies  for  the  purpose 
indicated,  and  in  fact  it  does  not  appear  that  any  joint  claim  has  been 
asserted  thereto,  as  provided  in  the  act  of  1870. 

The  protest  filed  on  behalf  of  the  Union  Pacific  liailroad  Company 
is  therefore  overruled,  the  previous  decisions  of  this  Department  before 
referred  to,  ordering  the  cancellation  of  Bramwell's  entry,  are  recalled 
and  vacated,  and  said  entry  will  be  reinstated  upon  the  records  of  your 
office. 
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MIKEBAX  liANDS-BtniiDING  STONE-PX.ACER  CLAIM. 

Simon  Randolph. 

Prior  to  the  passage  of  the  act  of  August  4,  1892,  there  was  no  authority  to  locate 
and  purchase  lands  chiefly  valuable  for  building  stone  under  the  placer  mining 
laws. 

Under  the  provisions  of  section  1,  of  said  act,  no  rights  are  secured  prior  to  applica- 
tion, and  if  at  such  time  the  lands  are  not  subject  to  entry  the  claim  under  said 
act  must  be  rejected. 

Secretary  Francis  to  the  Oonnmissioner  of  the  General  Land  Office^  October 

5,  1896.  (0.  J.  .W.) 

The  Sucia  Island  Stone  Mine  is  a  consolidation  of  seven  locations, 
made  by  seven  parties  on  November  8, 1890.  On  April  10, 1893,  Simon 
P.  Eandolpb,  claiming  as  locator  of  one  of  said  claims  and  as  assignee 
of  the  locators  of  the  other  six,  ^ed  in  the  local  office  at  Seattle  mineral 
application  No.  97  for  said  consolidated  claim. 

By  decision  of  June  29, 1893,  the  local  officers  rejected  such  applica- 
tion for  the  reason  that  the  tract  applied  for  was  reserved  for  lighthouse 
purposes  under  order  of  the  President  of  July  13, 1892.  The  applicant 
appealed  from  said  decision,  and  on  March  3, 1894,  your  office  passed 
upon  the  case  and  affirmed  the  decision  of  the  local  officers.  From  this  * 
decision  Bandolph  appealed  to  the  Department.  Pending  said  appeal 
here,  a  survey  and  selection  of  such  part  of  the  land  reserved  for  light- 
house purposes,  as  was  needed,  was  made,  and  a  map  or  drawing  of 
the  same  filed,  and  a  recommendation  made  that  the  remainder  of  said 
reservation  be  restored  to  the  public  domain.  It  appears  that  the  land 
so  selected  for  lighthouse  purposes  did  not  embrace  any  part  of  the 
land  applied  for  by  Randolph. 

On  August  29, 1895,  the  case  being  under  consideration  here,  and 
the  reservation  for  lighthouse  purposes  no  longer  conflicting  with  said 
application,  it  was  held,  that  the  rights  of  the  applicant  under  the  act 
of  August  4, 1892  (27  Stat.,  348),  should  be  reconsidered.  The  case  was 
returned  to  your  office  with  directions  that  you  readjudicate  the  same 
under  existing  conditions,  and  the  record  and  papers  in  the  case  were 
transmitted  to  your  office. 

On  September  17,  1895,  said  decision  was  recalled  and  your  office 
requested  to  return  the  same  without  promulgation.  In  accordance 
with  said  request,  the  decision  and  record  were  returned  here. 

On  March  4, 1896,  the  executive  order  of  July  13, 1892,  reserving  the 
group  of  islands  known  as  Sucia  Islands  for  lighthouse  purposes,  was 
canceled,  except  the  parts  located  and  designated  as  being  for  said 
purposes;  and  the  remaining  part  of  said  islands  was  permanently 
reserved  for  military  purposes.  This  reservation  was  made  on  the 
request  of  the  Secretary  of  War. 

Since  the  decision  of  August  29, 1895,  the  applicant  has  been  granted 
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a  further  heariug  here,  and  it  becomes  necessary  to  determine  what  his 
rights  are  under  conditions  as  they  exist  now.  The  contention  of  the 
applicant  is,  that  he  has  the  right  under  section  2319  of  the  Bevised 
Statutes  to  purchase  the  land  covered  by  his  application,  as  a  placer 
mining  claim,  and  that  such  right  is  confirmed  by  the  act  of  August  4, 
1892.  This  act  was,  by  rec]uest  of  your  office,  construed  here  for  your 
guidance  by  letter  of  instructions  of  August  29, 1896  (23  L.  D.,  322).  It 
is  therein  held,  that  the  chief  and  material  thing  considered  in  said  act 
of  August  4,  1892,  was  the  disposal  by  the  United  States  of  building 
stone,  and  that  said  act  did  not  take  building  stone  out  of  the  provi- 
sions of  the  act  of  1878  (20  Stat.,  89)  or  add  it  to  the  class  of  substances 
known  as  mineral.  It  simply  provides  that  lands  chiefly  valuable  for 
building  stone  may  be  entered  under  the  placer  mining  laws.  In  said 
letter  of  instructions  it  is  said  that  the  extension  of  right  under  said  act 
is  limited  to  the  right  to  enter  such  lands.  The  right  so  given  can  only 
attach  by  entry. 

Under  the  mineral  lawn  a  discovery  and  location  are  both  neoeBsary,  and  in  cases 
where  title  is  Boaght  they  both  must  precede  the  entry.  Mineral  claimants  who 
conform  to  the  laws  and  regulations  are  protected  in  their  possessory  rights  to  their 
claims  whether  they  seek  to  make  entry  or  not,  so  long  as  they  comply  with  the  laws 
and  regulations.  The  matter  of  entry  is  left  optional  with  them.  They  seCnre  their 
rights  by  discovery,  location,  performing  the  required  amountof  labor  on  their  clMms. 
Under  section  1  of  the  act  under  consideration  a  claimant  for  lands  chiefly  valuable 
for  building  stone  can  only  secure  a  right  to  the  land  by  making  an  entry  thereof 
and  the  payment  of  the  government  price  of  the  land.  It  follows  that  in  order  to 
the  exercise  of  the  right  of  entry  under  section  one  of  the  act  nnder  consideration 
and  preceding  the  entry,  a  discovery  will  be  necessary  and  no  right  will  attach  in 
favor  of  the  entrymau  until  he  makes  an  application  to  enter,  desciibing  it  by  legal 
subdivisions  if  on  surveyed  land. 

It  does  not  follow  that  because  the  mere  right  of  entry  under  the  placer  laws  is 
extended  to  claimants  of  lands  that  are  chiefly  valuable  for  building  stone,  that  such 
claimant  is  thereby  invested  with  all  the  rights  of  claimants  under  the  mineral  laws. 
The  building  stone  claimant  is  only  vested  with  such  rights  as  the  statute  gives  to 
him,  which  can  only  become  vissted  at  the  time  he  makes  entry. 

If  the  right  to  locate  and  purchase  land  chiefly  valuable  for  building 
stone  under  the  placer  mining  laws,  existed  before  the  passage  of  the 
act  of  August  4, 1892,  the  act  itself  would  seem  to  be  unnecessary.  It 
is  believed  and  held  that  prior  to  the  passage  of  that  act  it  could  not  be 
so  located  and  purchased,  and  it  follows  that  applicant  secured  no  right 
by  his  mineral  location. 

It  may  be  that  an  application  to  purchase  and  the  payment  of  the 
purchase  money  for  land,  is  equivalent  to  entry  within  the  meamng  of 
the  act  of  August  4,  1892,  as  above  construed. 

Randolph  filed  his  application  to  purchase  on  June  29, 1893,  and 
made  tender  of  two  hundred  and  eighty-seven  and  fifty  one-hundredths 
dollars,  being  the  legal  price  of  the  land,  which  was  refused.  If  be 
had  the  right  to  pay  for  it  at  that  time,  the  tender  continuing  he  would 
lose  no  right  by  its  refusal.  If  the  land  was  at  the  time  subject  to 
entry,  he  should  have  been  permitted  to  purchase  and  pay  the  porobase 
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money.  Prior  to  that  date  he  had  made  no  application  to  enter,  or  any 
other  application  eqoiyalent  thereto,  and  therefore  had  predicated  no 
legal  right  to  the  land.  This  application  was  rejected  because  on  July 
13, 1892,  the  land  was  in  reservation.  The  order  reserving  it  was  not 
rescinded  until  March  4, 1896,  and  the  rescinding  order  of  that  date, 
releasing  it  from  use  for  lighthouse  purposes,  contained  a  clause  reserv- 
ing it  permanently  for  military  purposes.  It  must  therefore  be  held 
that  at  the  time  Eandolph  made  his  application  to  purchase,  the  land 
was  in  reservation;  and  so  remained  and  is  still  in  reservation  and  not 
subject  to  purchase  or  entry.  It  follows  that  the  action  of  the  local 
officers  in  rejecting  his  application  was  proper,  and  your  office  decision 
approving  their  action  is  affirmed. 


Shook  v.  Dottglas. 

Motion  for  rehearing  denied  by  Secretary  Francis,  October  3, 1896. 
See  departmental  decision  of  June  9, 1896,  22  L.  D.,  646. 


PRACnCE-NOnCE-RArLROAD  GRANT-SETTLEMKSfT  RIGHT. 

Northern  Pacific  B.  R.  Co.  v.  Walters  bt  ajl. 

Notice  of  an  appeal  seired  npon  a  dnly  recognized  agent  of  a  railroad  company  is  a 

proper  and  sufficient  service. 
A  settlement  rights  set  up  as  against  a  railroad  grant,  is  ineffective  if  it  appears  that 

the  aUeged  settler  had  prior  thereto  exhausted  his  rights  under  the  settlement 

laws. 

Secretary  Francis  to  the  Oommissioner  of  the  Oeneral  Land  Office^  October 
(W.  A.  L.)  5,  1896.  (B.  M.  B.) 

This  case  involves  the  SW.  J  of  the  SE.  J  of  Sec.  13,  T.  13,  B.  18  B., 
Mid  the  SE.  4  of  the  SE.  i  of  Sec.  13,  of  the  same  range  and  town- 
ship, North  Yakima  land  district,  Washington. 

The  record  shows  that  yonr  office,  on  March  26, 1894,  in  pursaance 
of  departmental  instructions  of  February  19, 1894,  ordered  a  hearing 
as  to  the  John  W.  Walters  case  and  as  to  the  Shedrick  J.  Lowe  case 
on  May  19, 1894,  under  departmental  decision  of  April  5, 1894,  said 
cases  being  consolidated  by  order  of  the  Department.  On  May  18, 1895, 
your  office  decision  was  rendered,  affirming  the  action  of  the  local  offi- 
cers, and  holding  that  John  W.  Walters,  under  whom  Lowe  claims,  was 
disqualified  as  a  settler  under  the  pre-emption  and  homestead  laws  at 
the  date  of  the  definite  location  of  the  line  of  the  Northern  Pacific  li. 
B.  opposite  this  tract  of  land,  namely,  on  May  24, 1884,  on  which  date 
the  right  of  the  plaiutifi"  company  attached  to  the  land  within  the  pri- 
mary limits  of  its  grant. 
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Ill  your  office  decision  was  discussed  a  motion  to  dismiss  the  appeals 
of  the  defendants  in  this  cause,  becaase  not  proi)erly  served  upon  the 
railroad  company.  So  much  of  that  decision  as  held  the  appeals 
improperly  filed  because  not  served  upon  the  designated  authority  of 
the  railway  company,  appears  to  be  in  conflict  with  the  case  of  Boyle  v. 
The  Northern  Pacific  B.  B.  Co.,  22  L.  D.,  184,  wherein  it  was  said 
(Syllabus) : 

Notice  of  an  appeal  dnly  served  on  the  general  land  agent  of  a  railroad  company 
is  sufficient  service  on  said  company: 

and  on  page  185  thereof  it  was  said,  in  speaking  of  the  O'Connor  case, 
which  was  cited  by  your  office  as  of  controlling  authority : 

In  that  case  notice  had  been  served  upon  a  firm  not  authorized  to  accept  notice  for 
the  company,  and  it  could  not  therefore  be  held  to  be  bound  by  the  service;  in  other 
words,  no  service  had  been  made.  While  it  might  be  inferred  from  the  lang^uage 
used  that  jurisdiction  could  not  be  acquired  except  by  service  upon  the  designated 
attorney,  yet  it  was  not  the  intention  so  to  hold,  but  rather  to  show  that  in  that  case 
no  service  had  been  made  to  bind  the  company. 

The  company  having  designated  a  person  to  accept  service  for  it,  it  would  seem 
to  be  proper  to  servo  all  notices  upon  that  person,  but  it  cannot  be  held  that  service 
upon  any  other  proper  person  will  not  bind  the  company. 

It  would  therefore  appear  that  your  office  decision  was  in  error  in 
holding  that  service  upon  the  duly  recognized  agent  of  the  company  was 
not  a  proper  service. 

Especially  is  this  the  case  when  it  appears  that  the  api>eals  were 
duly  served  upon  II.  C.  Humphrey,  the  agent  of  the  company  at  North 
Yakima,  in  accordance  with  the  Session  Laws  of  Washington  for  1893, 
page  409. 

John  W.  Walters  settled  upon  these  tracts  of  land  in  the  fall  of  1879. 
.  He  had  at  that  time  exhausted  his  homestead  and  pre-emption  rights 
by  entry  and  filing  in  the  State  of  California,  but  had  not  exhausted 
his  timber  culture  or  desert  laud  rights.  It  appears  from  his  testimony 
as  contained  in  the  record  that  in  1882,  two  years  prior  to  the  attach- 
ment of  the  rights  of  said  company  under  its  grant,  he  went  to  the 
local  office  and  asked  if  he  would  be  allowed  to  make  a  desert  land 
entry  upon  these  tracts,  which  he  was  told  would  not  be  permitted.  It 
appears  that  he  did  not  tender  any  written  application  to  so  enter,  or 
make  any  tender  of  the  fees  due  in  such  cases. 

It  therefore  becomes  unnecessary  to  pass  upon  the  question  as  to 
whether  in  the  event  he  had  done  so  the  doctrine  laid  down  in  Ard  t?. 
Brandon,  156  U.  S.,  537,  would  apply,  inasmuch  as  no  legal  application 
was  in  fact  made. 

The  disposition,  therefore,  of  this  case  made  by  your  office,  was  cor- 
rect, and  judgment  heretofore  rendered  is  affirmed. 
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CONFIBMATION— ACT  OF  MARCH  3,  1891. 

United  States  v.  Goopeb  et  al.  (On  Review). 

The  confirmation  of  an  entry  nnder  Beotion  7,  act  of  March  3,  1891,  for  the  benefit 
of  a  transferee,  is  not  contemplated  by  said  statute  in  case  of  a  transfer  prior 
to  the  issuance  of  final  certificate. 

Secretary  Francis  to  the  Commissioner  of  the  General  Land  Office^  October 
(W.  A.  L,)  3j  1896.  (P.  J.  C.) 

Motion  for  review  of  departmental  decision  of  April  26,  1896,  in 
United  States  v.  Cooper  et  al.  (20  L.  D.,  403),  having  been  filed,  and 
notice  thereof  having  been  served  on  opposing  party  under  the  rule, 
the  same  comes  up  for  consideration. 

It  appears  that  Thomas  Cooper  made  pre-emption  cash  entry,  Sep- 
tember 7, 1883,  of  the  SE.  J  of  the  NW.  J  and  the  SW.  J  of  the  NE.  J 
and  lots  2  and  3,  Sec.  2,  T.  5  N.,  E.  3  W.,  6th  P.  M.,  McCord,  ISTebraska, 
land  district.  On  the  report  of  a  special  agent,  your  office,  on  January 
3, 1887,  held  said  entry  for  cancellation  on  the  ground  that  more  than 
two  months  before  making  final  proof  and  entry  Cooper  had  conveyed 
the  land  to  William  J.  McGillen.  The  local  officers  reported  that  the 
entry  man  had  been  notified,  the  usual  time  given  him  to  apply  for  a 
hearing,  and  had  taken  no  action.  Your  office,  therefore,  on  April  2, 
1887,  canceled  the  entry.  On  April  7,  following,  this  action  was 
rescinded  on  the  application  of  the  Harlem  Cattle  Company,  who 
appealed  from  your  office  order  of  April  2,  ^<  alleging  that  it  had  received 
no  notice  of  the  action  of  January  3, 1887,  until  March  1, 1887,"  and  a 
hearing  was  ordered.  It  seems  that  the  hearing  was  continued  from 
time  to  time  for  more  than  two  years,  and  on  June  1, 1889,  the  local 
officers  so  reported,  and  enclosed  an  abstract  of  title  showing  the  con- 
veyance by  Cooper  prior  to  entry.  Thereupon  your  office,  on  July  27, 
1889,  adhered  to  your  former  judgment  canceling  his  entry. 

On  August  14,  1889,  Cooper's  relinquishment  was  filed,  also  the 
Harlem  Cattle  Company's  acknowledgment  of  notice  of  your  action  of 
July  27,  and  its  waiver  of  appeal.  Again,  on  September  17, 1889,  your 
office  ordered  the  cancellation  of  the  Cooper  entry. 

On  October  1, 1889,  William  J.  McGillen  made  homstead  entry  of  the 
tracts. 

On  October  11, 1890,  there  was  forwarded  to  your  office  an  applica- 
tion of  I.  B.  Darnell,  trustee  of  the  Kit  Carter  Cattle  Company,  alleging 
that  it  was  mortgagee  of  said  land,  and  setting  forth  sufficient  grounds 
to  warrant  your  office  in  ordering  a  hearing.  As  a  result  thereof  the 
local  officers  recommended  the  reinstatement  of  the  pre-emption  cash 
entry,  and  that  the  same  be  confirmed  under  section  7  of  the  act  of 
March  3, 1891  (26  Stat,  1095).  On  appeal  your  office,  by  letter  of  No- 
vember 30,  1892,  reversed  their  action,  but  on  motion  for  review,  by 
letter  of  April  H,  1893,  reversed  your  former  action  and  affirmed  the 
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local  officers.  On  appeal  the  Department,  on  April  26,  1895,  reversed 
your  office  decision. 

In  the  departmental  decision  it  is  found  as  a  matter  of  fact  tliat  the 
Harlem  Cattle  Company,  remote  grantees  of  Cooper,  executed  a  deed 
of  trust  on  the  tracts  involved,  and  others,  to  the  Kit  Carter  Cattle 
Company  for  the  consideration  of  $20,000,  on  June  24,  188G;  that  the 
deed  from  Cooper  and  McGillen  being  on  record,  and  showing  that  it 
was  executed  more  than  two  months  before  final  proof  and  entry,  was 
constructive  notice  to  the  Kit  Carter  Cattle  Company,  and  that  it  can 
not,  therefore,  invoke  the  confirmatory  provisions  of  section  7  of  said 
act  of  March  3, 1891. 

Beview  of  this  judgment  is  now  asked,  and  numerous  grounds  of 
error  are  set  forth,  but  at  such  great  length  and  in  such  argumentative 
form  that  it  is  not  practicable  to  quote  them. 

The  only  question  necessary  to  discuss  in  this  motion  is,  whether  the 
Cooper  entry  was  confirmed  under  the  act  of  March  3, 1891. 

The  hearing  ordered  by  your  office,  April  30,  1887,  was  continued 
from  time  to  time  to  suit  the  convenience  of  the  special  agent.  He 
finally  filed  an  abstract  of  title  to  the  land,  dated  January  21, 1889, 
which  was  forwarded  to  your  office  June  1,  following,  with  this  state- 
ment: 

Saoh  abstract  has  bsen  filed  in  this  office  by  Special  Agent  A.  B.  Crump,  and  is 
enclosed  berewith|  together  with  a  oommanication  from  Ex-Special  Agent  Cobum, 
by  directions  of  Crump,  who  is  of  the  opinion  that  further  evidence  in  the  case  on 
the  part  of  the  government  would  be  superfluous. 

It  was  upon  this  report  that  your  office,  on  July  27, 1889,  canceled 
the  Ck)oper  entry,  as  the  abstract  showed  the  transfer  by  Cooper  prior 
to  his  entry. 

At  this  stage  of  the  proceedings  the  fact  that  the  Kit  Carter  Cattle 
Company  did  not  have  notice  of  the  proceedings  which  resulted  in  the 
cancellation  of  the  Cooper  entry  cuts  no  figure,  for  the  reason  that 
under  its  showing  its  right  to  be  heard  was  recognized  and  a  hearing 
was  had  at  its  instance. 

Secticm  7  of  the  act  of  March  3, 1891,  only  contemplates  the  confir- 
mation of  such  entries  as  had  been  made,  upon  which  final  certificates 
were  issued,  and  was  transferred  thereafter  to  bona  fide  purchasers  or 
incumbrancers.  Cooper's  entry  wa«  not  transferred  after  final  certifi- 
cate issued.  Hence  it  follows  that  this  is  not  such  an  entry  as  can  be 
confirmed  under  that  statute. 

The  motion  is  therefore  overruled. 
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ALASKAN  LANDS-SURVBY-RIGHTS  OF  NATIVE  OCCUPANTS. 

FoBT  Alexander  FisHma  SxATiorr. 

In  the  snnrey  of  Alaskan  land^  under  tho  act  of  March  3,  1891^  the  claim  mnst  be 
as  nearly  as  practicable  in  a  square  form,  and  not  include  land  to  which  the 
natives  have  prior  rights  by  virtue  of  actual  occupation. 

Secretary  Francis  to  the  Oommissioner  of  the  General  La/nd  Office^  October 
(W.  A.  L.)  3j  1896.  (W.  M.  B.) 

This  Department  is  in  receipt  of  the  papers  transmitted  with  your^ 
ofSce  Iett.er,  of  date  June  10, 1C05,  which  relates  to  survey  Fo.  08,  exe- 
cuted under  provisian  of  sections  12  and  13  of  the  act  of  March  3, 1891 
(26  Stat.,  1095),  by  Francic  Tagli&bue,  U.  S.  deputy  surveyor,  of  a  tract 
of  land  claimed  by  the  Fort  Alexander  Fishing  Station  (a  corporation) 
situate  on  the  ^ushagak  Biver,  Bristol  Bay,  district  of  Alaska,  contain- 
ing 132.33  acres,  and  used  for  cannery  purposes. 

From  the  record  submitted  it  appears  that  the  improvements  made 
by  the  company  upon  the  tr&ct  claimed  are  quite  extensive,  being  valued 
at  not  less  than  $50,000,  and  that  the  cannery  has  a  capacity  of  30,000 
cases  of  four  dozen  one  pound  cans  each  of  salmon  per  season. 

In  your  office  letter  to  the  United  States  marshal,  ex-officio  surveyor- 
general  for  Alaska,  in  connection  with  this  survey,  you  say : 

In  reply  you  are  informed  that  the  survey  cannot  be  accepted  by  this  office  for  the 
reason  that  the  regulation  as  to  square  form  has  not  boen  complied  with,  and  because 
of  the  apparent  infringement  upon  tho  righto  of  the  nativco  alongside  who  stand  as 
much  in  need  of  the  waters  of  the  stream  enclosod  as  the  claimants,  and  further 
because  more  land  is  claimed  than  io  occupied  for  their  business. 

The  attorney  for  claimants  appealing  from  the  decision  of  your  office 
files  assignments  of  error  as  follows: 

1.  That  the  quantity  of  land  snrveyed  does  not  exceed  tho  area  allowed  by  the  act 
ofMaiohd,  1891. 

2.  The  lines  of  survey  conform  to  or  oro  within  the  monumonts  and  boundaries  of 
the  location  of  the  claim  as  found  on  the  ground  at  the  time  of  the  survey. 

3.  That  the  length  of  the  shore  line  is  necessary  and  material  to  the  company  as 
seining  ground  for  fishing  purposes. 

4.  That  the  tract  cannot  beftirthcr  extended  inland  without  including  swamp  and 
overflow  land,  which  by  tho  policy  of  the  government,  is  reserved  for  the  future 
State. 

5.  That  the  tract  should  be  practically  in  the  present  form  to  embrace  the  improve- 
ments belonging  to  the  company. 

The  field  notes  of  this  survey,  and  the  plat  thereof,  as  returned  show 
that  the  tract  embraced  therein,  in  it-s  general  outline,  varies  very 
slightly  in  shape  from  the  letter  "L",  that  portion  of  the  tract  corre- 
si>onding  to  the  long  part  of  said  letter — extending  in  an  easterly  and 
westerly  direction — ^having  a  shore  line  on  its  northern  boundary  some- 
thing over  a  mile  and  a  quarter  in  length,  with  a  width  of  about  three 
and  one-third  chains  at  point  of  narrowest  breadth.    That  portion  of 
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the  tract  corresponding  to  the  short  part  of  said  letter — extending  iu  Oi 
northerly  and  southerly  direction — ha,&  a  boatidajry  line  on  the  west' 
approximately  three-fifths  of  a  mile  in  length. 

With  reference  to  contention  of  appellants  with  respect  to  the  lines 
of  survey  conforming  to  and  being  within  the  monuments  and  bound- 
aries of  the  location  of  the  claim  <<as  found  on  the  ground  at  the  time 
of  the  survey,"  the  report  of  the  deputy  wlio  i)erformed  the  work  in  the 
field  contains  the  following  statement: 

The  survey  was  made  according  to  the  boundaries  of  the  tract  as  claimed  and 
desired  by  H.  C.  Jensen,  agent  and  superintendent  of  the  Fort  Alexander  Fishing 
Station^  but  as  he  was  not  present  at  the  time  the  survey  was  made  he  could  not 
point  out  the  places  where  the  stakes  marking  the  boundaries  were  originally  set, 
or  where  the  traps  are  generally  placed  whon  the  cannery  is  in  operation. 

How  the  deputy  could  consistently  state  in  the  same  sentence  of  his 
report  that  the  survey  was  made  ^^  according  to  the  boundaries  of  the 
tract  as  claimed/'  in  the  face  of  the  further  statement  therein  contained 
to  the  effect,  substantially,  that  at  the  time  the  lines  of  survey  were  run 
he  was  not  able,  on  account  of  the  absence  of  the  company's  agent,  to 
locate  the  situs  of  the  monuments  or  stakes  indicating  the  boundary  of 
the  claim,  is  a  matter  rather  difficult  to  comprehend. 

These  special  surveys  should  not  be  approved  and  accepted  unless 
executed  in  accordance  with  such  general  instructions  as  were  issued 
to  the  deputy  for  the  execution  of  the  survey  under  consideration,  in 
words  following: 

You,  ,  ,  ,  .  ,  must  conform  to  said  act  of  March  3, 1891,  and  other  laws  of  the 
United  States,  the  regulations  thereunder  dated  June  3, 1891,  the  printed  manual  of 
surveyor's  instructions,  approved  December  2, 1889,  and  other  instructions  hereto- 
fore issued,  or  which  may  hereafter  be  issued  by  the  said  Commissioner,  and  with 
such  special  instructions  as  may  be  issued  from  time  to  time,  from  this  offioe. 

The  provision  of  the  act,  and  regulations  thereunder,  mentioned  in 
the  instructions  as  above  quoted  required  that  these  surveys  should  be 
so  run  as  to  embrace  a  tract  of  land  <<  as  near  as  practicable  in  square 
form,"  and  the  attorney  in  the  case  at  bar  was  notified  by  departmental 
letter  of  November  25, 1891,  that  such  requirement  must  be  complied 
with  in  all  cases.     Vide  13  L.  D.,  608. 

The  contention  of  claimants  that  the  survey  should  be  practically  in 
its  present  form  in  order  to  embrace  the  improvements  belonging  to  the 
company,  is  without  merit,  for  the  reason  that  the  nearest  improvement 
(a  building  used  for  a  boarding  house)  on  the  western  portion  of  the 
claim,  to  the  only  alleged  improvement  (a  fish  trap  at  the  mouth  of  the 
creek  between  corners  No.  9  and  10)  on  the  eastern  portion  of  the  tract, 
are  more  than  a  mile  distant  from  each  other,  and  if  the  limit  or  total  of 
the  area — one  hundred  and  sixty  acres — authorized  to  constitute  a  single 
entry,  in  case  of  actual  occupancy  of  the  whole  of  such  area,  was  allowed 
the  claimants  it  would  have  to  be  in  square  form  with  none  of  the  side 
or  exterior  lines  more  than  one  half  mile  (40  chains)  in  length,  which 
rule  if  applied  in  the  case  at  bar  would  necessarily  exclude  from 
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parchase  and  entry  that  part  of  the  tract,  and  the  improvements  thereon, 
forming  either  the  eastern  or  western  x>ortion  of  appellant's  claim. 

The  sorvey  embracing  the  part  of  the  tract  which  forms  that  portion 
of  appellant's  claim  extending  in  a  northerly  and  southerly  direction 
was  made  in  the  form  as  appears  on  the  plat,  in  order  to  embrace  as 
much  of  the  creek  as  possible,  and  for  the  apparent  purpose  of  secur- 
ing to  claimants  the  exclusive  ownership,  control,  and  use  of  the  only 
fresh  water  supply  in  that  immediate  vicinity,  but  whether  it  was  so 
intended  or  not  it  would  have  that  effect  if  the  survey  be  approved  in 
its  existing  form.  While  claimants  would  secure  a  monox>oly  of  the  only 
available  fresh  water  supply,  long  used  by  the  natives,  the  said  natives 
would  at  the  same  time  be  cut  off  from  the  use  thereof  for  domestic  pur- 
poses by  the  line  of  survey  forming  the  western  boundary  of  appellant's 
claim,  and  which  runs  in  close  proximity  to  the  village  of  Kanuleck 
Indians.  The  said  creek  appears  to  be  between  two  and  three  hundred 
yards  distant  from  said  Indian  village,  and  it  may  be  safely  held  that 
land  in  such  close  proximity  to  a  native  settlement  ux>on  which  is  located 
the  sole  and  long  used  source  of  fresh  water  supply  of  the  inhabitants 
is  land  which  in  contemplation  of  law  is  actually  occupied  by  said 
natives,  and  that  to  accept  and  approve  a  survey  including  within  its 
lines  the  land  containing  such  water  supply  would  be  in  contravention 
of  that  particular  provision  of  section  14  of  said  act  of  March  3, 1891, 
which  reserves  or  excludes  from  purchase  and  entry  all  lands  '<  to  which 
the  natives  of  Alaska  have  prior  rights  by  virtue  of  actual  occupation." 

The  foregoing  reasons  being  sufficient  for  not  approving  the  survey, 
it  is  not  necessary  to  notice  those  assignments  of  error  to  which  no  con* 
sideration  has  been  given,  and  your  office  decision  of  May  11, 1895, 
rejecting  the  survey,  upon  the  grounds  above  stated,  is  hereby  affirmed. 


ALASKAN  LANDS-  SUKVJfiY— SWAMP  LAND. 

Babtlbtt  Bat  PAOKiNa  Co. 

A  Burrey  of  Alaskan  land,  that  does  not  foUow  the  requirement  as  to  square  form, 
wiU  not  be  approved  on  the  ground  that  the  irregularity  in  form  is  necessary  in 
order  to  exclude  swamp  land,  as  there  is  no  statutory  provision  excepting  such 
lands  from  purchase. 

Secretary  Francis  to  the  Commissioner  of  the  General  Land  Office,  October 
(W.  A.  L.)  3y  1896.  ( W.  M.  B.) 

With  your  letter  of  Jane  7, 1895,  you  transmitted  the  papers  relating 
to  survey  No.  61  executed — under  provision  of  sections  12  and  13  of  the 
act  of  March  3, 1891  (26  Stat,,  1096)— by  Clinton  Gurnee,  Jr.,  U.  8.  dep- 
uty  surveyor,  of  a  tract  of  land  claimed  by  the  Bartlett  Bay  Packing 
Company,  containing  154.10  acres,  situate  on  XJgashek  river  on  the 
westerly  shore  of  the  Alaskan  peninsula,  and  used  for  a  salting  and 
Ashing  station. 

1814— VOL  23 ^22 
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The  Bald  survey  was  snsi^eiided^  as  stated  in  your  office  letter,  of 
date  May  9, 1895,  to  the  United  States  marshal,  ex-officio  soryeyor- 
general,  for  the  district  of  Alaska,  for  the  reason 

that  more  land  is  inolnded  (therein)  than  is  occupied  by  the  claimants  for  their 
business,  and  because  the  tract  is  not  as  near  as  practicable  in  square  form. 

Yonr  office  supplemented  such  action  with  the  suggestion  that  the 
survey  be  amended  in  manner  set  forth  in  its  said  letter  of  May  9, 1895, 
wherein  it  is  stated  that  the  survey  so  amended  ^^  would  include  all  the 
land  occupied  by  the  claimants  for  their  business,  an  area  of  about  14 
acres." 

Appealing  firom  the  action  of  your  office,  as  above  indicated,  appel- 
lants, as  grounds  for  such  appeal,  after  setting  up  the  usual  contention 
in  this  class  of  cases  with  respect  to  the  entire  area  claimed  being 
needed  for  their  business;  that  the  extended  shore  line  is  necessary  for 
seining  and  fishing  purposes;  and  that  the  survey  was  made  in  con- 
formity with  the  monuments  and  boundaries  of  the  daim;  contend 
further: 

That  to  extend  the  boundaries  of  the  cl%im  farther  inland  would  include  swamp 
lands  which  are  reserred  from  sale  in  contemplation  of  the  future  transfer  to  the 
State  of  Alaska. 

It  is  not  necessary  at  this  time  to  consider  whether  the  area  claimed 
by  appellants  is  needed  and  actually  occupied  by  appellants  for  the 
transaction  of  their  business,  if  the  survey  fails  to  conform  to  statutory 
requirement,  and  rules  and  regulations  made  in  accordance  therewith, 
as  to  square  form. 

The  tract  embraced  in  the  survey  is  not  as  <<near  as  practicable  in  a 
square  form,"  as  required  by  law,  and  for  that  reason  its  suspension 
was  proper. 

While  it  is  quite  evident  that  the  survey  was  made  to  assume  its 
present  form,  embracing  a  tract  of  land  nearly  one  mile  in  length  and 
less  than  one  fourth  of  a  mile  in  breadth,  in  order  to  enable  claimants 
to  secure  as  extended  a  shore  line  as  possible,  which  they  claim  is 
necessary  for  seining  purposes,  yet  appellants  state  that  the  linesof 
survey  could  not  be  run  farther  inland  without  including  swamp  lands 
which  they  allege  <^  are  reserved  from  sale  in  contemplation  of  the  future 
transfer  to  the  State  of  Alaska." 

It  has  been  held  by  this  Department  that  these  special  surveys,  under 
act  of  March  3, 1891,  cannot  vary  from  the  stsitutory  requirement  as  to 
^'square  form"  for  the  purpose  of  embracing  a  lengthy  shore  line  for 
seining  and  fishing  purposes.  It  has  also  been  settled  by  previous 
departmental  rulings  that  there  is  no  provision,  statutory  or  otherwise, 
requiring  the  lines  of  survey  to  conform  to  the  delimitation,  by  claim- 
ants, of  tracts  of  land  sought  to  be  purchased  and  entered  by  them. 

There  is  no  merit  in  appellants'  further  contention  that  the  survey 
should  be  accepted  because  the  lines  thereof  had  to  be  run  and  estab* 
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lished  as  shown  by  the  field  notes  and  the  plat  in  order  not  to  take  in 
certain  swamp  land  which  they  allege  to  be  reserved  from  sale. 

Under  provision  of  sections  12  and  13  of  the  act  of  March  3, 1891,  every 
character  of  land  composing  the  body  of  public  lands  in  the  district  of 
Alaska — for  the  particular  use  and  purpose  named — is  subject  to  sur- 
vey, purchase  and  entry,  save  that  ^^  containing  coal  or  the  precious 
metals,"  and  excepting  lands  of  every  character  which  form  the  islands 
of  the  Pribylov  Oroup  or  the  Seal  Islands  and  the  Annette  Islands, 
which  are  specially  reserved  by  provision  contained  in  sections  14  and 
15  of  said  act,  from  sale  and  entry  for  any  purpose. 

Since  swamp  lands  are  not  embraced  in  that  particular  class  of  lands 
which — on  account  of  their  coal  or  mineral  bearing  character — are 
reserved  from  purchase  and  entry  under  provision  of  section  12  of  said 
act,  lands  of  said  description  (swamp)  are  purchasable  and  can  be 
proi>erly  included  in  the  lines  of  a  survey  of  appellant's  claim,  if  said 
survey  be  made  in  conformity  with  the  requirement  of  existing  law. 

For  the  foregoing  reasons  your  said  office  decision  of  May  9, 1895, 
suspending  the  survey  in  question,  is  hereby  affirmed. 


WAGON  BOAI>  GRANT— ACT  OF  APRIL  81,  1876. 

Duncan  et  al.  v.  The  Dalles  Military  Wagon  Boad  Co.    (On 

Review). 

An  entry  of  land  embraced  within  the  limits  of  a  wagon  road  grant  is  not  confirmed 
by  section  1,  act  of  April  21,  1876,  for  the  reason  that  when  allowed  the  diagram 
on  file  did  not  show  said  land  to  be  within  the  grant,  if,  by  the  terms  of  the 
grant  in  fixing  the  terminus  of  the  road,  the  fact  that  said  land  fell  within  the 
grant  was  apparent. 

Secretary  Francis  to  the  Commissioner  of  the  General  La/nd  Office^  October 
(W.  A.  L.)  '5, 1896.  (F.  W.  C.) 

The  case  of  James  M.  Dancan  et  al.  v.  The  Dalles  Military  Wagon 
Boad  Company,  involving  certain  lands  in  T.  20  S.,  R.  47  E.,  W.  M., 
Burns  land  district,  Oregon,  is  again  before  this  Department  npon  the 
motion  filed  for  a  review  of  departmental  decision  of  March  7, 1896  (22 
L.  D.,  271),  in  which  the  action  of  your  office  in  holding  for  cancellation 
the  entries  made  by  Duncan  and  others,  for  conflict  with  the  grant 
under  the  act  of  Febrnary  25,  1867  (14  Stat.,  409),  under  which  said 
Wagon  Boad  Company  lays  claim,  was  affirmed. 

This  motion  was  entertained  May  8, 1896,  and  returned  for  service 
and  has  been  again  filed  bearing  evidence  of  service  upon  the  said  com- 
pany, which  has  replied  thereto. 

The  act  of  February  25,  1867  {supra)j  made  a  grant  to  the  State  of 
Oregon  to  aid  in  the  construction  of  a  military  wagon  road 

from  Dalles  City,  on  the  Colnmhia  river,  hy  way  of  Camp  Watson,  Canon  City,  and 
Mormon  or  Hnmboldt  Basin,  to  a  point  on  Snake  river  opposite  Fort  Boise,  in  Idaho 
Tetritory. 
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Under  this  legislation  the  eastern  terminus  of  the  grant  was  to  be  at 
a  point  on  Snake  river,  to  which  the  company  daly  located  and  con- 
structed its  road.  In  the  preparation  of  the  diagram,  however,  the 
river  was  incorrectly  indicated.  The  facts  bearing  upon  the  same,  as 
taken  from  your  office  decision,  being  as  follows  : 

According  to  the  old  diagram  showing  the  limits  of  the  grant,  the  Snake  river  was 
shown  to  pass  through  T.  20  8.,  R.  46  E.,  whereas  the  new  diagram,  now  in  ose  in 
this  office,  shows  that  the  river  forms  the  western  '(eastern)'  boundary  of  the  frac- 
tional township  20  south,  range  47  east,  and  the  tracts  are  within  the  primary  limits 
of  the  grant  for  sltid  company. 

Your  office  decision  held  that: 

Even  though  the  diagram,  on  file  in  your  office,  failed  to  show  the  tracts  above 
described,  to  be  within  the  limits  of  the  grant,  it  should  have  been  noticed  that  the 
plat  of  survey  of  said  T.  20  S.,  R.  47  E.,  approved  by  the  surveyor-general  January 
25, 1876,  has  the  statement  endorsed  thereon  that  said  wagon  road  passes  through 
sections  18  and  19  to  the  ferry  in  the  NE.  i,  Sec.  19. 

It  was  therefore  held  that  the  entries  were  improperly  allowed,  and 
with  the  exception  of  the  one  upon  which  patent  had  issued,  the  same 
were  held  for  cancellation. 

In  the  decision  under  review,  in  affirming  your  office  decision,  it  was 
held  that : 

The  plat  of  survey  in  your  office  of  T.  20  S.,  R.  47  E.,  shows  that  the  terminus  of 
the  road  is  at  the  ferry  landing  on  the  west  bank  of  the  Snake  River  in  the  NW.  ^ 
N£.  i  of  Sec.  19.  The  tracts  in  question  fall  ^vest  of  a  line  drawn  through  that  point 
at  right  angles  to  the  general  direction  of  the  last  ten  miles  (the  length  of  a  secttou 
under  the  company's  grant)  of  the  road,  and  are  therefore  within  the  limits  of  the 
grant.    See  Daily  r.  M.,  H.  and  O.  R.  R.  Co.  et  ah,  19  L.  D.,  148. 

The  motion  for  review  urges  that  these  entrymen  are  entitled  to  the 
protection  granted  by  section  one  of  the  act  of  April  21, 1876  (19  Stat., 
35),  which  provides: 

That  all  pre-emption  and  homestead  entries,  or  entries  in  compliance  with  any  law 
of  the  United  States,  of  the  public  lands,  made  in  good  faith  by  actual  settlers,  upon 
tracts  of  land  of  not  more  than  one  hundred  and  sixty  acres  each,  within  the  limits 
of  any  land  grant,  prior  to  the  time  when  notice  of  the  withdrawal  of  the  lauds 
embraced  in  such  grant  was  received  at  the  local  land  office  of  the  district  in  which 
such  lands  are  situated,  or  after  their  restoration  to  market  by  order  of  the  General 
Land  Office,  and  where  the  pre-emption  and  homestead  laws  have  been  oompUed 
with,  and  proper  proofs  thereof  have  been  made  by  the  parties  holding  such  tracts 
or  parcels,  they  shall  be  confirmed,  and  patent  for  the  same  shaU  issue  to  the  parties 
entitled  thereto. 

It  is  claimed  that  through  the  mistake  in  the  representation  of  the 
river,  these  tracts  were  not  shown  to  be  embraced  within  the  grant. 
That  is,  it  would  appear  that  they  were  east  of  the  river  and  that 
therefore,  even  though  they  must  be  considered  as  embraced  within 
the  grant,  yet  as  the  diagram  did  not  show  them  to  be  within  the  grant 
they  were  not  formally  withdrawn  at  the  date  of  the  allowance  of  these 
entries,  the  diagram  not  being  corrected  until  after  the  allowance  of 
said  entry.  As  before  stated,  under  the  t«rms  of  the  grant  the  road 
was  to  be  constructed  to  a  point  on  Snake  Biver,  and  the  diagram  as 
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prepared  shows  said  river  to  be  the  eastern  termiDus  of  the  grant. 
While  the  river  was  incorrectly  indicated  upon  the  map,  yet  these  facts 
were  sufficient  notice  to  any  one  settling  or  laying  claim  to  land  upon 
the  western  bank  of  the  river — ^the  same  being  included  within  said 
grant. 

I  am  therefore  of  the  opinion  that  these  entrymen  are  not  entitled  to 
confirmation  under  the  act  of  April  21, 1876;  the  previous  decision  of 
the  Department  is  adhered  to,  and  the  motion  for  review  is  denied. 


WITHDRAWAJL.  OP  CONTEST— RErNSTATEMENT. 

Wabes  bt  al.  V.  Thompson. 

A  contest  based  on  alleged  priority  of  settlement  being  withdrawn  on  a  disclaimer 
of  interest  on  the  part  of  the  adverse  en  try  man,  and  his  application  to  amend  his 
entry  so  as  to  embrace  different  land,  should  be  reinstated,  with  all  rights  inci- 
dent thereto,  on  the  withdrawal  of  the  eutryman's  application  for  amendment. 

Secretary  Francis  to  tJie  Commissioner  of  the  General  Land  Office^  October 
(W.  A.  L.)  5, 1896.  (C.  J.  W.) 

November  3, 1893,  Isaac  Thompson  made  homestead  entry  No.  3270 
for  the  SB.  \  of  section  28,  T.  28  N.,  R.  3.  E.,  Perry,  Oklahoma. 

November  6, 1893,  John  C.  Wares  filed  his  affidavit  of  contest  alleg- 
ing that  he  made  settlement  on  said  tract  before  Thompson  made  entry 
and  before  he  or  any  other  person  had  made  settlement  thereon,  and  at 
the  same  time  filed  his  application  to  enter  the  land,  which  was  rejected 
because  of  conflict  with  Thompson's  entry. 

November  11,  1893,  Thompson  filed  an  application  to  amend  his 
entry  so  as  to  substitute  the  SW.  J  of  Sec.  10,  T.  28  N.,  R.  3  E.,  alleg- 
ing that  on  September  25, 1893,  he  made  settlement  thereon  and  began 
to  dig  a  well  and  build  a  house  with  the  intention  of  making  it  his 
home,  but  by  mistake  he  made  entry  for  the  SE.  |  of  section  29>^  T.  28 
N.,  R.  3  E.,  on  which  he  believed  at  the  time  he  made  entry  he  had 
settled,  and  did  not  discover  his  mistake  until  November  6, 1893.  On 
the  same  day  Wares  filed  a  dismissal  of  his  contest. 

December  25, 1893,  Reuben  M.  Bilyer  filed  his  protest  against  allow- 
ing Thompson's  application  to  amend  and  also  an  application  to  enter 
the  SW.  i  of  section  10,  T.  28  N.,  R.  3  E. 

April  26,  1894,  Thompson  withdrew  his  application  to  amend  his 
entry,  and  on  the  same  day  Bilyer  withdrew  his  protest. 

November  5, 1894,  L.  B.  Hart  filed  his  affidavit  of  contest  charging 
that  Thompson  had  abandoned  the  land  embraced  in  his  entry,  for 
more  than  six  months  since  the  entry  was  made. 

December  4, 1894,  Wares  filed  his  sworn  application  to  have  his  con- 
test reinstated,  alleging,  in  substance,  that  he  had  been  misled  by  the 
advice  of  his  attorney  and  the  statements  of  the  register  of  the  land 
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office,  in  dismissiDg  his  contest  and  filing  application  to  enter,  as  well 
as  by  Thompson's  representations. 

His  contest  was  accordingly  reinstated.  A.  hearing  was  had  at  which 
Wares  appeared  and  Hart  made  default,  and  the  local  officers  there- 
after rendered  a  decision  in  which  they  found  that  Wares  was  the  first 
settler  on  the  land  and  recommended  the  cancellation  of  Thompson's 
entry  and  that  Wares  be  allowed  to  make  entry  for  the  land.  From 
this  decision  Hart  api>ealed,  and  on  Angnst  20, 1895,  your  office  passed 
npon  said  appeal  and  reversed  the  decision  of  the  local  officers.  Wares 
has  appealed  from  your  office  decision  and  the  same  is  now  here  tor 
consideration. 

After  stating  the  record  facts  substantially  as  above  set  forth,  your 
office  found  that,  ^' These  facts  show  that  there  is  neither  law  nor 
equity  to  support  your  decision"  (Meaning  the  decision  of  the  local 
officers),  and  they  were  directed  to  order  another  hearing  on  Hart's 
affidavit  of  contest. 

This  adjudication,  that  Wares  showed  no  right  to  the  land,  either 
legal  or  equitable,  is  alleged  to  be  erroneous  and  is  the  chief  assign- 
ment of  error. 

In  addition  to  the  record  facts  already  stated  certain  others  appear 
in  the  record.  Wares,  on  the  reinstatement  of  his  contest,  was  per- 
mitted to  introduce  testimony  from  which  it  appears  that  he  was  the 
settler  upon  the  land  in  question  on  the  day  of  the  opening;  that  no 
one  else  has  ever  settled  upon  or  occupied  it,  and  that  he  and  his 
family  have  constantly  resided  upon  and  cultivated  it  since  October 
1893;  that  most  of  the  land  is  enclosed,  and  the  improvements  are 
worth  two  hundred  dollars  or  more;  and  that  he  was  thus  living  upon 
and  claiming  the  land  at  the  date  of  Hart's  affidavit  of  contest,  as  well 
as  at  the  date  of  Thompson's  entry.  Certain  affidavits  explaining  the 
circumstances  under  which  Wares  dismissed  his  affidavit  of  contest  are 
a  part  of  the  record,  and  from  these  it  appears,  that  he  was  all  the  time 
acting  in  good  faith  and  seeking  to  perfect  his  claim  tothe  land.  That 
when  Thompson  appeared  and  disclaimed  the  land  and  put  on  record 
the  admission  that  his  entry  of  it  was  the  result  of  mistake,  he  was 
induced  to  believe,  and  that  by  the  statements  of  the  register  of  the 
land  office,  as  well  as  those  made  by  Thompson,  that  there  was  no  need 
ibr  the  further  prosecution  of  his  contest. 

Wares  therefore  appears  as  the  first  settler  upon  the  land,  who  has 
followed  his  initiatory  acts  with  valuable  improvements  and  the  estab- 
lishment of  residence  and  the  maintenance  of  residence,  with  a  view  to 
obtaining  patent  and  making  the  land  his  permanent  home. 

The  record  and  affidavits  accompanying  it  show  that  as  soon  as  Wares 
ascertained  that  there  was  an  entry  on  the  land  covered  by  his  settle- 
ment, he  filed  contest  against  it.  That  Thompson  at  once  voluntarily 
notified  Wares  that  his  entry  was  a  mistake  and  that  no  contest  would 
be  necessary  but  that  he  would  at  once  make  known  the  mistake  and 
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have  the  entry  corrected.  This  disclaimer  of  intentional  entry  of  the 
land  claimed  by  Wares  was  filed  in  the  local  office  by  Thompson.  It 
was  not  until  this  was  done  that  Wares  withdrew  his  contest,  simply 
awaiting  the  action  of  the  Department  on  Thompson's  application  to 
correct  his  mistake.  Six  months  after  Thompson's  application  and 
disclaimer  was  thus  filed,  it  was  withdrawn  without  any  notice  to 
Wares.  It  is  clear  that  Thompson  having  entered  this  land  by  mistake 
it  was  voidable  at  his  option,  and  having  voluntarily  notified  Wares 
that  he  did  not  claim  the  land,  and  having  reiterated  that  disclaimer  in 
his  application  to  correct  the  entry,  it  was  error  to  allow  the  withdrawal 
of  the  application  under  the  circumstances  without  notice  to  Wares, 
and  it  follows  that  the  action  of  the  local  officers  in  reinstating  Wares' 
contest  was  proper.  Upon  its  reinstatement  Wares  occupied  the  status 
of  a  first  contestant,  and  Hart  under  his  affidavit  was  no  necessary 
party  to  the  hearing,  as  the  only  charge  he  makes  is  that  of  abandon- 
ment of  the  land  by  Thompson  and  not  by  Wares,  and  he  alleges  no 
settlement  by  himself  at  any  time. 

Your  office  decision  is  accordingly  reversed  and  that  of  the  local 
officers  affirmed.  The  entry  of  Thompson  will  be  canceled,  Hart's  affi- 
davit dismissed  and  Wares  allowed  to  make  entry. 


OiTT  OF  GUTHBIE  V.  NiCHOLS  ET  AL. 

Motion  for  review  of  departmental  decision  of  February  17, 1896,  22 
L.  D.,  190,  denied  by  Secretary  Francis,  October  3, 1896. 


BAIUU>AI>  QR^NT— CERTTFICATION-ACT  OF  AUGUST  8, 1864. 

English  v,  Leavenworth,  Lawtibncb  and  Gal v  eston  E.  E.  Co 

The  certification  of  land  under  a  railroad  grant,  in  accordance  with  the  proviaionB  of 
the  act  of  Angost  3, 1854,  is  of  no  operative  ejQfect  if  the  land  in  fact  wae  excepted 
from  the  grant. 

Secretary  Francis  to  the  Commissioner  of  the  General  Land  Office^  October 
(W.  A.  L.)  5, 1896.  (P.  W.  0.) 

Edward  E.  English  has  appealed  from  your  office  decision  of  Febrn- 
ary  26, 1894,  sastaining  the  action  of  the  local  officers  in  rejecting  his 
homestead  application  presented  February  15, 1893,  covering  the  S  W.  | 
of  Sec.  21,  T.  24  S.,  B.  19  E.,  Topeka,  Kansas,  land  district,  for  the  reason 
that  said  tract  has  been  certified  to  the  State  of  Kansas  on  account  of 
the  grant  made  by  the  act  of  March  3, 1863  (12  Stat.,  772),  to  aid  in  the 
constraction  of  the  road  afterwards  known  as  the  Leavenworth.  Law- 
rence  and  Galveston  Eailroad. 

From  the  facts  contained  in  your  office  decision  it  appears  that  this 
traet  is  within  the  primary  limits  of  the  grant  above  referred  to  and  was 


344  DECISIONS  BELATINO  TO  THE  PUBUC  LANDS. 

certified  to  the  State  on  account  of  said  grant  Febraary  26, 1873.  The 
rights  under  the  grant  attached  upon  the  definite  location  November  27, 
1866.  One  fl.  M.  Ellis,  on  January  3, 1861,  filed  pre-emption  declara- 
tory statement  covering  this  land,  alleging  settlement  December  17, 

1860.  Said  filing  has  never  been  canceled,  but,  as  stated  in  your  office 
decision,  the  land  was  offered  land  and  by  law  he  was  required  to  make 
proof  and  payment  within  twelve  months  from  the  date  of  his  settle- 
ment. This  he  failed  to  do,  and  your  ofilce  decision  therefore  held  that 
the  grant  was  not  defeated  by  reason  of  said  filing.  It  might  be  further 
stated  that  Ellis,  in  support  of  his  application,  alleges  that  he  commenced 
settlementon  this  landmthespring  of  1861,  and  thathehasmadeimprove- 
ments  upon  the  land  to  the  value  of  about  $1500.  Whether  he  ever 
applied  to  enter  the  tract  prior  to  the  attachment  of  rights  or  the  cer- 
tification under  the  grant  does  not  appear  in  the  record  now  before  me. 

The  matter  presented  for  consideration  by  the  record  is,  Was  the  cer- 
tification of  February  26, 1873,  operative  so  as  to  prevent  further  dis- 
position by  the  United  States  t 

I  am  aware  that  this  Department  has  repeatedly  held  that  certifica- 
tion of  lands  under  a  railroad  grant  deprives  the  Department  of  further 
jurisdiction  in  the  matter;  but  in  view  of  the  recent  decision  of  the 
supreme  court  in  the  case  of  Weeks  v.  Bridgman  (159  U.  S.,  541),  I  am 
of  opinion  that  where  such  certification,  being  made  as  in  this  case 
under  the  act  of  August  3, 1854  (10  Stat.,  346),  embraced  lands  excepted 
from  the  grant,  such  certification  has  no  oi>erative  effect. 

In  the  (iase  of  Weeks  v.  Bridgman  (supra)  there  was  pending  at  the 
date  of  the  filing  of  the  map  of  definite  location  of  the  St.  Paul  and 
Pacific  Railroad,  on  appeal  frx>m  the  action  of  the  local  officers  reject- 
ing the  same,  an  application  by  one  Brott  to  file  a  pre-emption  declar- 
atory statement  for  the  land  there  involved,  he  claiming  the  right  to 
pre-empt  the  same  as  a  mail  contractor  under  the  act  of  March  3, 1855. 
His  right  to  make  such  filing  was  recognized  by  this  Department  in 

1861.  Notwithstanding  such  favorable  decision,  the  land  was  certified 
to  the  State  of  Minnesota  under  the  act  of  August  3, 1854,  as  a  part  of 
lands  granted  by  the  act  of  March  3, 1857,  to  aid  in  the  construction 
of  the  St.  Paul  and  Pacific  Bailroad. 

As  stated  by  the  court: 

But  nnder  the  granting  act,  lands  to  which  preemption  rights  had  attached, 
when  the  line  was  definitely  fixed,  were  as  much  excepted  therefrom  as  if  in  a  deed 
they  had  been  excluded  by  the  tenns  of  the  conveyance.  And  this  was  true  in 
respect  of  applications  for  pre-emption  rejected  by  the  local  land  office  and  pending 
on  appeal  in  the  land  department  at  the  time  of  definite  location,  since  the  initiation 
of  the  inchoate  right  to  the  land  would  prevent  the  passage  of  title  by  the  grant, 
and  the  determination  of  its  final  destination  would  rest  with  the  government  and 
the  claimant.  Railway  Company  p.  Dunmeyer,  113  U.  S.,  629;  Railroad  Company  v. 
Whitney,  132  U.  S.,  357;  Bardon  v.  Railroad  Company,  145  U.  S.,  535;  Ard  r.  Brandon, 
156  U.  S.,  537 ;  Whitney  r .  Taylor,  158  U.  S.,  85 

The  act  of  August  3, 1854,  provided  that  where  lands  had  been  or  should  be  there- 
after granted  to  the  several  States  or  Territories,  and  the  law  did  not  coBvey  the  fee 
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simple  titlQ  of  Bach  lands  or  require  patents  to  be  issued  therefor,  the  lists  of  snoh 
lands  which  had  been,  or  might  thereafter  be  certified,  ''shall  be  regarded  as  con- 
yeying  the  fee  simple  of  all  the  lands  embraced  in  snch  lists  that  are  of  the  char- 
acter contemplated  by  such  act  of  Congress,  and  intended  to  be  granted  thereby ; 
but  where  lands  embraced  in  such  lists  are  not  of  the  character  embraced  by  such 
acts  of  Congress,  and  are  not  intended  to  be  granted  thereby,  said  lists,  so  far  as 
these  lands  are  concerned,  shall  be  perfectly  null  and  void,  and  no  right,  title, 
claim,  or  interest  shall  be  conveyed  thereby/' 

As  we  have  seen,  this  particular  land  was  not  included  in  the  grant,  and  the  Sec- 
retary of  the  Interior  had  so  decided  on  August  30, 1861,  when  he  determined  that 
the  pre-emption  right  had  attached.  And  since  it  was  not  so  included  nor  subject 
to  disposition  as  part  of  the  public  domain,  on  October  25, 1864,  the  action  of  the 
land  department  in  including  it  within  the  lists  certified  on  that  day  was  inefiTectnal. 
Noble  V.  Railroad  Co.,  147  U.  S.,  165, 174 

As  against  Brott  the  certification  had  no  operative  effect. 

It  is  also  objected  that  Brott  was  not  a  qualified  claimant  under  the  act  of  1855, 
because  that  act  only  applied  to  a  contractor  engaged  in  carrying  the  mail  through 
any  of  the  Territories  west  of  the  Mississippi,  and  because  it  does  not  appear  that 
his  declaratory  statement  was  ever  accepted  or  recognized,  or  that  he  made  proof  o^ 
his  occupation  of  the  land  as  a  mail  station,  but  these  and  other  like  objections 
involve  questions  between  Brott  and  the  government,  already  determined  in  his 
favor,  and  which  the  railroad  company  and  its  grantees  are  not  in  a  position  to  raise 
upon  this  record. 

The  grant  under  consideration,  namely,  the  act  of  March  3, 1863, 
contained  a  like  exception  to  that  considered  by  the  court  in  the  case 
of  Weeks  v.  Bridgman  {9upra)j  and  if  the  initiation  of  the  inchoate 
right  to  the  land  was  sufficient  to  defeat  the  grant,  surely  the  perfected 
proceeding  resulting  in  the  allowance  of  Ellis'  filing,  which  was  still  of 
record  uncanceled  at  the  date  of  the  definite  location  of  the  company's 
road,  is  sufficient  to  except  the  tract  now  under  consideration  from  the 
operation  of  the  grant  of  1863.  This  being  so,  the  action  of  the  Land 
Department  in,  including  it  in  the  lists  of  1873  was  ineffectual. 

I  must  therefore  reverse  your  office  decision  and  direct  that  Ellis  be 
permitted  to  complete  entry  upon  his  application  heretofore  presented. 
So  far  a^  this  may  be  in  conflict  with  any  previous  holding  of  this 
Department,  as  to  the  effect  of  an  outstanding  certification,  such  pre- 
vious holding  will  be  modified;  and  in  the  administration  of  these 
grants,  the  certifications  made  under  the  act  of  1854  will  only  be  con- 
sidered as  operative  where  they  include  tracts  actually  passed  by  the 
grant 


Walkeb  v.  Taylor, 

Motion  for  review  of  departmental  decision  of  July  13, 1896, 23  L.  D., 
110,  denied  by  Secretary  Francis^  October  3, 1896. 
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ItAIL.BO^VI>    I^ANDS-ACT  OF  SEPTEMBEB  29,  1890. 

Cbowley  V.  Ritchie  bt  al.  (On  Ebvebw), 

Lands  restored  to  the  public  domain  by  the  forfeiture  act  of  September  29, 1890,  are 
Bnbject  to  settlement  from  the  date  of  the  passage  of  said  act. 

Secretary  Fratwis  to  the  Commissioner  of  the  General  Land  Office,  October 
(W.  A.  L.)  5,  1896.  (0.  J.  W.) 

Margaret  Ritchie,  Charles  C.  White,  John  Provost,  and  John  J. 
McCoy,  sent  their  applications  by  mail  to  enter  the  NW.  J  of  Sec.  9,  T. 
48  N.,  B.  7  W.,  Ashland,  Wisconsin.  Margaret  Ritchie's  application 
was  for  the  whole  of  said  NW.  |,  Provost^s  for  the  north  half,  White's 
for  the  SW.  J  of  said  NW.  J  and  McCoy's  for  the  SE.  J  of  said  NW.  i. 
These  applications  were  all  received  at  the  local  office  by  mail  prior  to 
9  o'clock,  A.  M.,  on  November  2, 1891,  the  announced  hour  of  the  open- 
ing. All  the  applicants  alleged  settlement  on  the  land  applied  for,  and 
the  local  officers  held  said  applications  to  be  simultaneous.  Daniel  G. 
Crowley  at  two  minutes  past  nine  o'clock,  A.  M.,  on  November  3, 1891, 
appeared  in  person  and  filed  application  to  enter  the  land  in  dispute, 
alleging  settlement  thereon.  A  hearing  was  ordered  to  determine  the 
right49  of  the  parties.  Said  hearing  commenced  on  January  4, 1892,  all 
the  parties  appearing  in  person  and  by  attorney.  Thereafter  the  local 
officers  held  that  the  application  of  John  Provost  as  to  the  N.  i  of  the 
NW.  J,  of  John  J.  McCoy  as  to  the  SE.  J  of  the  NW.  J,  of  Daniel  C. 
Crowley  as  to  the  entire  NW.  ^  should  be  dismissed,  and  the  applica- 
tion of  Margaret  Ritchie  allowed.  The  losing  applicants  appealed 
from  the  decision,  and  on  September  14, 1892,  your  office  passed  upon 
the  case  and  affirmed  the  finding  of  the  local  officers.  From  this  deci- 
sion the  losing  applicants  appealed  to  the  Department,  and  on  May  21, 
1894,  the  case  was  passed  upon  here,  and  your  office  decision  was 
reversed  and  the  right  of  entry  awarded  to  Crowley.  The  losing 
parties  filed  motion  for  review,  and  on  March  7, 1896,  said  motion  was 
here  considered  and  denied. 

A  motion  for  rc-revicw  has  been  filed,  based  upon  the  ground,  that 
this  was  one  of  a  batch  of  cases  held  up  for  a  long  time  for  the  purpose 
of  determining  whether  or  not  they  were  within  the  rule  laid  down  In 
the  case  of  Smith  r.  Malone  (18  L.  D.,  482),  and  that  this  case  was 
erroneously  held  to  come  within  said  rule,  while  all  of  the  other  cases 
were  held  to  be  free  from  said  rule,  although  they  involved  the  same 
questions  involved  in  this  case.  It  was  not  discovered  that  the  land 
in  question  in  this  case  was  within  the  ten  mile  limits  of  the  Wisconsin 
Central  Railroad  grant  forfeited  by  the  act  of  September  29, 1890  (26 
Stat.,  496),  and  therefore  within  the  rule  announced  by  the  supreme 
court,  in  the  case  of  Forsyth  v.  Wisconsin  Central  Railroad  Company 
(IT.  S.,  Yol.  159-46),  until  after  the  opinion  of  March  7, 1896,  was  ren- 
dered, and  the  motion  for  review  denied.    The  opinion  was  based  upon 
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the  assumption  tbat  the  land  was  in  reservation  and  not  subject  to 
entry  at  the  date  of  the  several  applications,  except  that  of  Orowley. 
It  turns  out  that  the  Department  was  mistaken  as  to  this  fact,  and  this 
is  deemed  sufficient  reason  for  the  reconsideration  of  the  former  depart- 
mental decisions  in  this  case.  The  departmental  decision  of  May  21, 
1894,  which  reversed  your  office  decision  of  September  14, 1892,  rested 
solely  upon  the  supposed  fact  that  the  land  was  in  reservation  at  the 
time  all  of  the  applications  to  enter  were  made,  except  that  of  Crow- 
ley, and  for  that  reason  the  doctrine  in  the  case  of  Smith  r.  Malone 
was  invoked.  There  was,  therefore,  a  mistake  of  a  material  fact  in 
said  decision,  which  mistake  has  been  followed  in  subsequent  depart- 
mental action  in  the  case,  but  which  should  now  be  corrected.  Under 
this  view  of  the  case,  the  facts  disclosed  by  the  record  as  to  the  acts 
of  settlement  performed  by  the  several  applicants  become  important. 
In  reference  to  the  acts  of  settlement,  the  local  officers  found  as  follows : 

The  condition  of  tho  land  at  the  time  Margaret  Ritchie  estabUahed  settlement 
thereon  was  wholly  unimproved  and  uncultivated,  that  there  were  no  marks  upon 
any  of  the  comers  indicating  that  any  person  claims  this  land ;  it  was  firee  from 
improvements  of  any  kind ;  that  she  had  no  notice  of  any  prior  claim  of  any  party, 
and  that  she  followed  up  her  settlement  with  residence  and  improvements  is 
undisputed. 

Your  office  made  the  following  finding  from  the  record : 

The  preponderance  of  tho  proof  is  that  Crowley  is  a  single  man;  that  he  went  on 
the  land  on  the  morning  of  November  2,  after  twelve,  cut  brush  and  started  a  house, 
cut  down  some  trees  and  built  a  house  two  logs  high ;  remained  there  eight  hours; 
he  has  since  built  a  house  and  cleared  some  brush ;  he  went  on  the  land  again 
December  1,  stayed  three  days  and  built  his  house  on  the  8th ;  he  never  lived  in  the 
house;  it  was  built  of  logs,  pole  roof  covered  with  boughs  and  earth;  no  floor,  no 
furniture;  the  house  was  not  finished  at  date  of  hearing.  House  worth  $25.  He 
saw  Mrs.  Ritchie's  house  when  he  went  on  the  land  to  build  his  house.  I  find  that 
John  Provost  made  bis  settlement  and  improvements  on  the  NE.  ^  of  the  section, 
and  I  do  not  find  sufficient  evidence  to  show  any  settlement  or  improvements  on 
the  KW.  If  the  land  in  controversy,  to  give  notice  of  any  intention  of  claiming  the 
same.  I  also  find  from  the  evidence  that  McCoy  made  his  settlement  and  improve- 
ments on  tho  N£.  i  and  not  on  the  quarter-section  involved,  and  that  he  made  no 
such  improvements  on  the  NW.  ^  as  to  give  notice  of  any  intention  of  claiming  the 
same. 

As  to  the  claims  of  Provost,  McCoy  and  White,  whilst  their  applications  were 
simultaneous  with  Mrs.  Ritchie's,  their  settlements  and  improvements  having  been 
made  on  other  quarter-sections  than  the  one  in  dispute  aud  having  given  no  legal 
notice  of  claim  to  any  part  of  the  NW.  i,  they  can  claim  nothing  by  reason  of  their 
settlement  on  other  quarters. 

The  facts  found  by  the  local  officers  and  by  your  office  are  in  accord 
with  the  record.  In  departmental  decision  of  March  7, 1896,  it  was 
held  that  Mrs.  Ritchie  could  take  no  benefit  from  her  acts  of  settle- 
ment and  occupancy  performed  prior  to  the  hour  of  opening  on  Novem- 
ber 2, 1891,  which  holding  was  error,  since  the  tract  was  subject  to 
settlement  from  September  29, 1890.  It  appears,  therefore,  that  the 
finding  of  the  local  officers  and  your  office  should  have  been  affirmed 
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instead  of  reversecL  Departmental  decisions  of  May  21,  18d4,  and 
March  7, 1896,  are  revoked,  in  so  far  as  they  deny  to  Margaret  Ritchie, 
the  right  to  make  entry  and  perfect  her  claim  to  the  land  in  dispnte, 
and  your  office  decision  of  September  14,  1892,  awarding  the  land  to 
her,  is  affirmed. 


AiTROBA  Lode  r.  Bulger   Hill  and  Nugget  Gulch  Placer. 

Motion  for  review  of  departmental  decision  of  Joly  13, 1896, 23  L.  D., 
95,  denied  by  Secretary  Francis,  October  3, 1896, 


SCHOOI^  I^ANDS— ACn^  OF  APRIL  «8,  1870. 

Miller  v.  State  op  Nebraska. 

By  section  2,  act  of  April  28,  1870^  extending  the  jurisdiction  of  the  State  of 
Nebraska  over  the  territory  added  thereto  by  the  provisions  of  said  act,  Con- 
gress conferred  upon  said  State  aU  the  rights  incident  to  the  original  enabling 
act,  and  it  therefore  follows  that  the  reserved  school  sections,  embraced  within 
such  added  territory,  passed  to  said  State  by  snch  transfer  of  jurisdiction, 
though  the  statute  does  not  in  terms  make  an  express  grant  thereof  to  the  State. 

Secretary  Francis  to  the  Commissioner  of  the  General  Land  Office^  October 
(W.  A.  L.)  3,  1896.  (A.  B.  P.) 

It  appears  from  the  record  in  this  case  that  on  March  15, 1895,  James 
A.  Miller  applied  to  make  homestead  entry  of  lots  3,  4,  6  and  7,  Sec 
36,  T.  89,  R.  48,  O'Neill,  Nebraska. 

The  local  officers  rejected  his  application  for  the  reason  that  the  land 
is  part  of  a  section  belonging  to  the  State  of  Nebraska  for  the  support 
of  common  schools.  On  appeal  to  your  office  the  action  below  was 
affirmed.    Miller  again  appeals. 

The  land  was  originally  within  the  Territory  of  Dakota,  but  now  lies 
in  the  State  of  Nebraska,  south  of  the  Missouri  Biver. 

By  the  fourteenth  section  of  the  act  of  March  2, 1861  (12  Stat,  239), 
organizing  the  Territory  of  Dakota,  it  was  provided : 

That  when  the  land  in  said  Territory  shall  be  surveyed,  under  the  direction  of  the 
government  of  the  United  States,  preparatory  to  bringing  the  same  into  market,  seo- 
tions  numbered  sixteen  and  thirty -six  in  each  township  in  said  Territory  shall  be, 
and  the  same  are  hereby,  reserved  for  the  purpose  of  being  applied  to  schools  in  the 
States  hereafter  to  be  erected  out  of  the  same. 

The  State  of  Nebraska  was  formed  under  the  act  of  April  19, 1864 
(13  Stat.,  47),  whereby  the  middle  of  the  channel  of  the  Missouri  Biver 
was  established  as  the  eastern,  and  in  part  the  northern  boundary 
lines  thereof.  As  the  river  then  ran,  the  land  in  question  was  left  to 
the  north,  and  in  the  Territory  of  Dakota.  Subsequently,  however,  the 
channel  of  the  river  changed  completely  at  this  point  and  the  land  in 
question  fell  to  the  south  thereof. 
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By  the  seventh  section  of  the  Nebraska  enabling  act,  there  was 
granted  to  the  State  for  the  support  of  common  schools,  sections  six- 
teen and  thirty-six  of  every  township  therein,  but  the  land  in  question 
was  not  within  the  then  prescribed  limits  of  the  State. 

Subsequent  to  the  change  in  the  channel  of  the  river,  however,  the 
Congress,  by  act  of  April  28, 1870  (16  Stat.,  93),  appears  to  have  recog- 
nized the  change,  and  in  view  thereof,  provided  that  upon  Nebraska's 
giving  her  consent  thereto  in  the  manner  prescribed,  which  was  done, 
the  center  of  the  main  channel  of  the  Missouri  Biver,  as  it  then  existed, 
should  be  the  boundary  line  between  the  State  and  the  Territory  of 
Dakota,  at  certain  stated  points,  which  placed  the  land  in  controversy 
within  the  limits  of  the  State  of  Nebraska. 

By  the  second  section  of  that  act  it  was  provided: 

That  the  respective  jurisdictionB  of  said  State  and  Territory  .....  shall 
extend  to  and  over  all  of  the  territory,  within  their  limits,  according  to  the  line 
herein  designated,  to  aU  intents  and  purposes  as  fully  and  completely  as  if  no  change 
had  taken  place  in  the  channel  of  said  Missouri  river.  And  the  Secretary  of  the 
Interior  is  hereby  authorized  and  required  to  cause  to  be  made  all  necessary  surveys 
and  meanderings,  and  to  order  the  transfer  of  all  plats,  papers,  and  documents 
which  may  be  necessary  in  the  premises. 

The  substance  of  appellant's  contention  is  that  inasmuch  as  the  lands 
affected  by  said  change  in  the  channel  of  the  river  were  thus  trans- 
ferred from  the  Territory  of  Dakota  to  the  State  of  Nebraska  afler  the 
passage  of  the  enabling  act  under  which  said  State  was  formed,  there 
never  has  been  a  grant  to  the  State,  for  school  purposes,  of  sections 
sixteen  and  thirty-six  of  the  townships  embracing  said  lands. 

It  does  not  appear  to  me  that  this  contention  could,  in  any  event, 
avail  the  appellant,  for  the  reason  that  if  said  sections  sixteen  and 
thirty-six  do  not  belong  to  the  State  of  Nebraska  for  school  purposes, 
they  are  still  in  a  state  of  reservation  under  the  act  organizing  the  Ter- 
ritory of  Dakota,  and  therefore  could  not  be  entered  under  the  public 
land  laws. 

The  reservation  in  the  Dakota  territorial  act,  of  sections  sixteen  and 
thirty-six  of  every  township  therein,  was  for  the  purpose  of  applying 
the  same  to  schools  in  States  thereafter  to  be  erected  out  of  said 
Territory. 

In  view  of  the  change  in  the  channel  of  the  Missouri  Biver,  and  of 
the  subsequent  legislation  by  Congress  relative  thereto,  as  stated,  it  is 
clear  that  the  State  of  Nebraska  was  in  part  erected  out  of  the  lands 
affected  by  said  change  and  legislation.  While  not  within  the  limits 
prescribed  by  the  Nebraska  enabling  act  of  1864,  they  were  brought 
within  the  boundaries  of  the  State  as  extended  by  the  act  of  1870,  and 
thus  became  a  part  and  parcel  of  the  lands  of  that  State. 

The  remaining  question  is,  whether  the  State  of  Nebraska  is  entitled 
to  sections  sixteen  and  thirty-six  for  school  purposes.  We  have  seen 
that  by  the  act  of  April  28,  1870,  the  jurisdiction  of  the  State  was 
extended  to  and  over  the  newly  acquired  territory,  to  all  intents  and 
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purposes  as  folly  and  completely  as  if  no  change  in  the  channel  of  the 
Missouri  Biver  had  ever  taken  place.  By  that  act  it  was  the  intention 
of  Congress,  in  my  judgment,  to  place  the  lands  within  the  newly 
defined  boundary  limits  of  the  State  of  Nebraska,  the  same  as  thougli 
they  had  originaJly  fallen,  and  subject  to  all  the  provisions,  conditions, 
and  limitations  relative  to  the  lands  which  did  fall,  withiu  the  bound- 
ary limits  as  prescribed  by  the  act  under  which  the  State  was  formed. 
In  other  words,'  it  was  the  purpose  of  the  act  to  place  the  lands  within 
the  jurisdiction  of  the  State  of  Nebraska,  subject  to  all  the  conditions 
and  restrictions  imposed,  and  with  full  right  in  the  State  to  all  the 
privileges  granted,  by  the  original  enabling  act. 

If  the  main  channel  of  the  Missouri  Biver  had  always  been  where  it 
was  at  the  date  of  the  passage  of  the  act  of  1870,  and  is  now,  then  the 
said  lands  would  have  fallen  withiu  the  original  jurisdictional  limits  of 
the  State  of  Nebraska,  and  would  have  been  in  all  respects  subject  to 
the  o]>eratiou  of  the  act  under  which  the  State  was  formed^  and  sec- 
tions sixteen  and  thirty -six  of  every  township  thereof  would  have  passed 
to  the  State  by  that  act.  It  was  in  that  position  exactly  that  Congress 
intended  to  place  the  lands,  in  my  judgment,  when  by  the  second  sec- 
tion of  the  act  of  1870  it  extended  the  jurisdiction  of  the  State  of 
Nebraska  to  and  over  the  same,  '^  as  fully  and  completely  as  if  no 
change  had  taken  place  in  the  channel  of  said  Missouri  Biver."  And 
although  that  act  is  without  words  of  express  grant  of  sections  sixteen 
and  thirty-six  to  the  State  of  Nebraska  for  school  purposes,  yet  the 
intention  of  Congress  obviously  was  to  transfer  said  sections  (and  the 
other  lands  embraced  by  the  act)  to  said  State,  the  same,  and  with 
like  effect,  as  though  they  had  originally  been  a  part  of  said  State. 

It  can  hardly  be  presumed  that  Congress  intended  to  continue  the 
reservation  of  sections  sixteen  and  thirty-six,  under  the  Dakota  terri- 
torial act,  after  the  lands  had  been  thus  transferred  to  the  State  of 
Nebraska,  without  any  purpose  for  such  continued  reservation,  specified 
or  otherwise. 

lam  of  the  opinion,  therefore,  that  the  land  here  in  question  belongs 
to  the  State  of  Nebraska  for  school  purposes,  and  the  decision  appealed 
from  is  accordingly  affirmed. 


Childs  v.  Flotd. 

Motion  for  review  of  departmental  decision  of  April  6, 1896, 22  L.  D. 
442,  denied  by  Secretary  Francis,  October  3, 1896. 
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BAILBOAI>  GRANT— INDEMXITY  SEUECTIONS-ADVERSB  CLAIM. 

OAHBLE  V,  KORTHEBN  PACIFIC  E.  E.  Co. 

Indemnity  Belectiona  of  the  Northem  Pacific  resting  on  alleged  losses  east  of 
Superior  City,  regular  and  legal  under  the  existing  construction  of  the  grant 
at  the  time  when  made,  should  he  protected  under  the  changed  construction  of 
the  grant,  with  due  opportunity  to  assign  new  hases,  as  against  intervening 
adverse  claims. 

Secretary  Francis  to  the  Commissioner  of  the  General  Land  Office^  October 
^W.  A.  L.)  5,  1896.  (F.  W.  C.) 

With  your  office  letter  of  May  20, 1896,  was  forwarded  an  applica- 
tion, filed  in  behalf  of  E.  E.  Gamble,  for  a  writ  of  certiorari,  in  the  case 
of  Gamble  v.  Northem  Pacific  Eailroad  Company,  involving  the  SW.  J 
of  Sec.  31,  T.  147  N.,  R.  49  W.,  Fargo  land  district,  North  Dakota. 

The  tract  is  within  the  indemnity  limits  of  the  grant  for  said  com- 
pany and  was  included  in  the  company's  selection  list  No.  6,  filed 
March  12, 1883. 

Said  list  was  not  accompanied  by  a  list  of  losses  as  bases  for  the 
selections  made,  bat  an  amended  list  was  filed  October  13, 1887.  This 
list  contained  losses,  but  were  in  balk,  not  tract  for  tract,  with  the 
selected  lands. 

On  February  23, 1892,  further  amendment  was  made  by  arranging 
the  losses  tract  for  tract  with  the  selections.  The  losses  assigned  were, 
however,  in  Wisconsin  and  east  of  Superior. 

On  November  13, 1895  (21  L.  D.,  412),  this  Department  held  that  the 
grant  for  the  Northern  Pacific  Bailroad  Company  did  not  extend  east 
of  Superior,  Wisconsin. 

It  was  farther  held  in  said  opinion,  that: 

I  farther  learn  upon  inquiry  at  your  office  that  the  lands  east  of  Superior  City 
were  made  the  basis  for  the  selection  of  a  large  quantity  of  lands  from  the  indem- 
nity belt  of  the  company's  grant  in  North  Dakota.  These  selections  having  been 
made  some  while  agO;  many,  if  not  all^  of  the  lands  selected  havC;  perhaps,  been  sold 
by  the  company. 

The  previous  action  of  this  Department  giving  color  to  the  company's  right  to  a 
grant  east  of  Superior  City,  and  the  application  of  the  rule  that  the  indemnity  lands 
should  be  selected  nearest  to  those  lost,  were  the  probable  causes  for  the  specifica- 
tion of  these  lands  as  a  basis  for  the  selections  referred  to. 

In  view  thereof,  I  have  to  direct  that  the  company  be  allowed  sixty  days  from 
notice  of  this  decision  within  which  to  specify  a  new  basis  for  any  of  its  indemnity 
selections  avoided  by  this  decision,  and  that  during  that  period  no  contests  against 
such  selections,  where  the  charge  is  that  the  basis  was  made  of  lands  east  of  Superior 
City,  or  appUoation  to  enter  under  the  settlement  laws,  will  be  received. 

ActiDg  under  this  holding  the  company,  on  November  25, 1895,  filed 
a  further  amendment  to  said  list  No.  6,  substituting  losses  in  Montana. 

Gamble's  claim  rests  upon  an  application  tendered  on  March  20, 1895, 
and  rejected  for  conflict  with  the  company's  selection,  from  which  action 
he  appealed.    This  appeal  was  dismissed  by  your  office  because  the 
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service  made  was  held  not  to  be  sufficient  to  bind  the  comx>anyy  i.  e., 
that  no  sufficient  service  was  made  upon  the  company. 

It  has  been  repeatedly  held  that  an  application  for  certiorari  will 
not  be  granted  where  substantial  justice  has  been  done  in  the  action 
comi)lained  of. 

Your  office  sustained  the  rejection  of  Gamble's  application  for  con- 
flict with  the  company's  selection,  but  denied  him  the  right  of  further 
appeal,  because  jio  sufficient  ^service  had  been  made  of  the  appeal  from 
the  action  of  the  local  officers. 

In  supx)ort  of  the  application  under  consideration  it  is  urged  that  the 
selection  of  record,  at  the  date  of  Gamble's  application,  was  invalid, 
being  without  a  sufficient  basis,  and  could  not  be  amended  in  the 
presence  of  his  adverse  claim. 

It  must  be  admitted  that,  as  a  general  proposition,  amendment  can 
not  be  made,  or  a  defect  cared,  except  the  same  be  subject  to  interven- 
ing rights,  but  here  the  selections  were  to  be  made  under  the  direction 
of  the  Secretary  of  the  Interior. 

Under  the  rules  established,  in  view  of  the  previous  action  of  the 
Department  tacitly,  recognizing  the  grant  and  making  a  withdrawal  of 
the  lands  upon  the  location  east  of  Superior,  it  became  necessary  for 
the  company  to  resort,  in  its  selections,  to  the  losses  east  of  Superior. 
It  is  true  that  the  Department  afterwards  held  that  there  is  no  grant 
east  of  Superior,  but  it  would  be  inequitable  to  avoid  a  selection  made 
iu  accordance  with  departmental  regulations,  simply  for  the  reason 
that  change  had  been  made  in  the  construction  of  the  grant,  without 
first  affording  the  company  an  opportunity  to  comply  with  the  changed 
condition. 

As  before  stated,  the  selections  are  made  under  the  direction  of  the 
Secretary  of  the  Interior,  and  as  the  selection  made  before  the  decision 
of  IS^ovember  13,  1895  (aupra),  was  in  all  resx)ects  regular  and  legal 
under  the  previous  construction  of  the  grant,  it  was  not  the  intention 
to  avoid  the  same  by  said  decision,  but  rather  to  afibrd  the  company, 
within  a  limited  time,  an  opportunity  to  supply  a  new  basis,  which  it 
has  done,  and  no  exception  has  been  taken  to  the  sufficiency  of  the 
same.  It  is  therefore  held  that  the  rejection  of  Gamble's  application 
was  proper,  and  that  the  pendency  of  his  appeal  was  no  bar  to  the 
allowance  of  the  amendment  in  the  company's  selection,  under  the 
circumstances  before  detailed. 

The  application  is  accordingly  denied. 


Sheldon  v.  Boaoh. 

Motion  for  review  of  departmental  decision  of  May  23, 1896, 22  L.  D., 
630,  denied  by  Secretary  Francis,  October  3, 1896, 
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RELINQUISHMENT— MINERAL  LAND— LIMESTONE— LODE  LOCATIONT, 

Long  v.  Isaksen. 

An  instmment  executed  by  a  homestead  entryman  purporting  to  waive  all  claim  to 
any  mineral  land  embraced  within  his  entry,  bnt  which  does  not  in  terms  stir- 
render  any  specific  legal  sub-division,  and  was  evidently  not  intended  as  an 
abandonment  of  any  specific  tract,  should  not  be  regarded  as  a  relinquishment. 

A  lode  location  on  a  bed  or  ledge  of  limestone  is  not  authorized  under  the  provisions 
of  the  mining  laws. 

To  exclude  land  from  appropriation  under  the  homestead  law,  on  the  groand  that  it 
contains  a  valuable  bed  of  limestone,  it  must  affirmatively  appear  that  the  land 
is  more  valuable  on  account  of  the  stone  contained  therein  than  for  agricultural 
purposes. 

Secretary  Francis  to  the  Commissioner  of  the  Oeneral  Land  Office^  October 
(W.  A.  L.)  5, 1896.  (P.  J.  0.) 

The  land  involved  in  this  controversy  is  lots  4  and  5  and  the  S.  i  of 
the  8W.  i  of  Sec.  20,  T.  10  S.,  R.  10  W.,  W.  M.,  Vancouver,  Wash- 
ington, land  district. 

The  record  shows  that  Elias  Isaksen  made  hotnestead  entry  of  said 
tract  August  19, 1889,  and  after  publication  notice,  made  commutation 
proof  before  the  clerk  of  the  superior  court  of  Paeific  county,  Wash- 
ington, February  28, 1891,  making  and  filing  the  usual  non-mi neral 
affidavit.  In  answer  to  question  No.  10  of  final  proof  in  relation  to  the 
presence  of  mineral  on  the  land,  the  claimant  said — <<On  a  small  i>or- 
tion  of  the  tract  there  are  indications  of  lime,  but  of  no  known  value." 
The  proof  was  transmitted  to  the  local  office,  when,  for  some  reason, 
wholly  unexplained  by  the  record,  on  March  5, 1891,  it  required  him  to 
furnish  <<  affidavit  or  additional  proof  as  to  the  mineral  character  of  the 
land." 

On  March  17, 1891,  Ira  M.  Long  filed  an  uncorroborated  affidavit  of 
contest  against  said  entry,  alleging  that  it  <' contains  a  valuable  min- 
eral deposit  consisting  of  a  ledge  or  lode  of  limestone"  which  '< renders 
said  tract  much  more  valuable  for  minerals  than  for  agricultural  or  any 
other  purpose^"  that  this  was  well  known  to  claimant,  and  that  his 
final  proof  testimony  as  to  its  non-mineral  character  ^^was  and  is 
untrue." 

On  March  30  following  the  claimant  asked  for  sixty  days  in  which  to 
comply  with  the  order  of  March  5,  which  was  granted.  On  the  same 
day — March  30 — there  was  filed  in  the  local  office  this  statement  by 
Isaksen — 

I;  Elias  Isaksen  being  first  duly  sworn  state  that  I  am  the  same  person  who  made 
homestead  application  No.  6800  on  S.  ^  of  SW.  i  and  lots  4  and  5,  section  20,  T.  10 
north,  range  10  west,  Wil.  Mer.,  and  offered  proof  thereon  the  2d  day  of  February 
1891;  that  the  indications  of  lime  referred  to  in  said  proof  in  my  own  afiSdavit  crops 
out  on  lot  5  near  the  northern  boundary  and  indications  of  the  same  are  found  in  the 
immediate  vicinity  of  said  outcropping ;  that  I  was  not  at  the  time  of  giving  said 
testimony  and  am  not  now  informed  of  the  full  extent  of  said  indications  or  crop- 
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pings  of  limestone;  bat  am  now  informed  tbat  said  limestone  cropping  is  a  miner&l 
deposit  of  value  and  have  beeome  convinced  of  that  fact  since  making  said  proof; 
that  it  is  no  part  of  my  parpose  to  include  in  my  homestead  claim  any  mineral  land 
or  lands  not  properly  and  legally  sabject  to  such  homestead  entry,  and  that  said 
proof  was  not  intended  to  secure  any  mineral  lands ;  that  I  hereby  expressly  consent 
to  the  exclusion  of  said  ledge  or  mineral  deposit  from  my  said  homestead  entry,  and 
ask  that  my  homestead  final  receipt  be  issaed  so  as  to  exclude  such  portions  of  lot 
No.  5  and  4  as  includes  said  mineral  deposit  or  any  mineral  claim  located  thereon. 

On  May  11, 1891,  W.  C.  Kellam  made  application  to  purchase  lot  5, 
under  the  timber  and  stone  act. 

On  May  11, 1891,  Samuel  L.  Tee  filed  a  notice  of  the  location  of  the 
^'Little  Bob"  placer  mining  claim  on  May  6,  preceding.  This  is 
described  by  metes  and  bounds,  and  is  said  to  contain  twenty  acres  in 
lot  5.  On  the  same  day  Levi  F.  Hodge  filed  a  similar  notice  of  the 
location  of  the  ^' Belle"  placer,  purporting  to  have  been  located  on 
May  6,  and  to  contain  twenty  acres  in  lot  5  also. 

On  October  27,  1891,  Isaksen  filed  an  afBdavit  sworn  to  July  11, 
preceding,  in  which  he  alleges  that  he  cannot  understand  the  English 
language  well  enough  to  talk  it  intelligently;  that  he  is  informed  that 
a  paper  filed  by  him  is  a  relinquishment  of  a  part  of  his  homestead 
entry;  that  he  did  not  understand  the  object  and  effect  of  it  when  he 
signed  it,  and  signed  it  under  the  advice  of 

counsel  whom  I  understood  to  teU  me  that  if  I  would  sign  said  paper  my  entry  on 
said  land  on  which  I  had  submitted  final  proof  would  be  perfected  thereby,  and 
that  existing  obstacles  to  the  allowance  of  said  proof  would  be  thereby  removed ; 

that  he  never  intended  to  relinquish  his  entry  or  any  part  thereof,  and 
would  not  have  signed  the  paper  had  he  known  it  to  be  a  relinquish- 
ment.   He  requests  that  he  may  be  allowed  to  withdraw  it. 

On  November  5, 1891,  Hodge  filed  an  affidavit  of  contest  against  lot 
5  of  Isaksen's  homestead  entry,  alleging  that  the  ground  is  '<  wholly 
unfit  for  cultivation  and  is  solely  valuable  for  the  deposit  of  limestone 
thereon." 

On  the  same  day  W.  0.  Kellum  filed  affidavit  of  contest  against 

Isaksen's  homestead  entry  of  lot  5,  alleging  that  it  was  ^<not  subject 
to  entry  under  the  homestead  laws,  and  was  taken  and  was  held  for 
speculative  purposes,  and  not  for  agricultural  purposes." 

For  some  reason  unexplained  by  the  record  notice  of  contest  was 
not  issued  until  February  12, 1892,  when  it  was  issued  on  the  Long 
contest.  (The  testimony  shows  that  Long  transferred  his  interest  in 
the  mining  claim  to  Horatio  J.  Duffy,  August  20, 1891,  who  does  not 
appear  anywhere  in  the  case,  except  as  a  witness  for  contestant.)  This 
notice  was  served  on  Isaksen,  Kellum,  Tee  and  Hodge,  the  testimony 
to  be  taken  before  a  United  States  Commissioner  at  Astoria.  Long 
and  Isaksen  appeared,  but  the  others  made  default. 

As  a  result  of  the  hearing  the  local  office  reconmiended  that  the 
homestead  entry  of  Isaksen  should  be  canceled  as  to  the  land  in  lot  5 
included  in  Long's  mineral  location.     Isaksen,  Hodge  and  Kellum 
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appealed,  and  your  office,  by  letter  of  January  26, 1894,  affirmed  the 
action  below,  wbereapon  Isaksen  prosecutes  this  appeal,  assigning  sev- 
eral grounds  of  error,  among  others,  alleging  that  it  was  error  to  hold 
a  ledge  of  limestone  to  be  mineral  within  the  meaning  of  the  statute, 
and  that  the  claimant  executed  and  delivered  the  so-called  relinquish- 
ment advisedly. 

First,  in  regard  to  this  so-called  relinquishment:  It  is  very  question- 
able in  my  mind  whether,  under  any  circumstances,  this  instrument 
could  be  construed  as  a  relinquishment.  It  will  be  observed  that  it 
does  not  contain  words  of  grant;  it  does  not  in  terms  relinquish  to  the 
government  any  thing;  he  doesnot  surrender  to  the  United  States  any 
definite  tract  of  land,  but  by  the  statement  leaves  it  to  be  determined 
in  the  future  whether  there  is  any  mineral  that  would  reserve  the 
land  from  homestead  entry.  He  does  not  state  that  it  does  exist,  but 
says  he  is  '<  now  informed  that  said  limestone  cropping  is  a  mineral 
deposit  of  value;"  that  he  has  become  convinced  of  that  fact;  that  it 
was  not  his  intention  to  include  in  his  homestead  claim  << mineral  land 
or  lands  not  properly  and  legally  subject  to  such  homestead  entry;'' 
and  by  this  statement  consents  '^to  the  exclusion  of  said  ledge  or  min- 
eral deposit  from  my  said  homestead  entry,"  and  that  it  may  be  excluded 
from  his  final  receipt. 

It  is  apparent  that  the  local  office  did  not  consider  this  such  a  relin- 
quishment as  authorized  it  to  cancel  any  part  of  the  entry.  At  least, 
they  did  not  do  so,  and  in  refusing  or  neglecting  to  do  so,  as  the  case 
may  be,  I  think  they  were  fully  justified. 

But  aside  from  this,  I  think  the  evidence  clearly  shows  that  it  was 
not  Isaksen's  intention  to  relinquish  any  part  of  his  land.  It  is  shown 
that  he  is  a  native  of  Norway,  and  that  he  does  not  understand  the 
English  language  sufficiently  to  transact  business,  and  that  one  Olsen, 
who  is  called  ''Judge"  Olsen,  because  of  his  having  been  probate 
judge  of  the  county,  was  his  friend,  counselor,  and  interpreter.  It  was 
through  the  efforts  of  Olsen,  with  the  assistance  of  Long,  that  this 
paper  was  secured.  Long's  contest  had  been  filed  on  March  17,  pre- 
vious to  the  execution  of  this  paper.  It  appears  that  Isaksen  was 
anxious  to  get  his  final  receipt,  and  he  was  informed  by  Olsen  that  if 
he  would  sign  this  paper  Olsen  and  Long  would  at  once  procure  the 
same.  There  can  be  no  doubt  as  to  Long's  interest  and  anxiety  in  the 
matter.  On  the  same  day  this  instrument  was  signed,  he  located  a 
lode  claim  on  the  land,  ''to  be  known  as  Bear  Biver  Lime  and  Cement 
Claim."  It  is  also  shown  that  he — Long — ^paid  the  expenses  of  the 
execution  of  this  paper.  Olsen  swears  that  he  interpreted  the  paper 
to  Isaksen,  and  both  Olsen  and  Long  swear  that  they  were  present 
when  the  district  clerk  who  took  the  acknowledgement  asked  Isaksen  if 
he  understood  it,  and  he  answered  that  he  did.  No  one  swears  but 
Olsen  that  Isaksen  understood  this  to  be  a  relinquishment.  Isaksen 
claim's  that  he  did  not  so  understand  it,  and  I  think  the  circumstances 


356  DECISIONS    RELATING   TO   THE   PUBLIC   LANDS. 

connected  with  tbe  matter  corroborate  liis  statement.  He  swears  that 
he  did  not  know  of  any  claim  of  relinquishment  on  bis  part  until  he 
saw  a  letter  from  an  attorney  in  Vancouver,  dated  April  15,  1891, 
addressed  to  Olsen,  evidently  in  reply  to  one  Olsen  had  sent  him,  in 
which  this  attorney  said  the  local  officers  could  not  cancel  any  part  of 
Isaksen's  entry,  because  no  legal  subdivision  was  specified,  and  until 
the  mining  claim  was  segregated  by  an  official  survey  the  matter  would 
rest  in  statu  quo.  Isaksen  swears  that  this  was  the  first  knowledge  he 
had  of  relinquishment,  and  for  the  first  time  in  their  intercourse  he  mis- 
trusted Olsen.  He  therefore  immediately  consulted  another  attorney, 
and  the  result  was  the  filing  of  his  disclaimer  of  any  intention  to 
relinquish. 

I  cannot  escape  the  conclusion  that  Isaksen  was  acting  in  g^ood 
faith  in  this  matter,  and  that  it  was  not  his  intention  to  surrender  any 
part  of  his  entry.  The  entire  transaction  on  the  part  of  Long  and 
Olsen  is  so  persaasive  of  an  intent  to  advance  their  own  interests  at 
the  Siicrifice  of  Isaksen's,  ihat  one  is  justified  in  looking  with  suspi- 
cion upon  their  demeanor.  The  conduct  of  Olsen,  who  was  the  confi- 
dential friend  and  paid  attorney  of  Isaksen  in  going  upon  the  witness 
stand  in  behalf  of  Long  and  volunteering  testimony  of  other  transac- 
tions aside  from  this  that  was  intended  to  cast  discredit  on  his  client, 
and  which  were  not  in  issue,  is  not  calculated  to  impress  one  with  his 
entire  disinterestedness. 

For  these  reasons  I  cannot  concur  in  the  decisions  below  holding  tliis 
instrument  to  be  a  relinquishment^  or  the  conclusion  that  Isaksen 
intended  to  make  a  relinquishment.  ( Vide  Ficker  v.  Murphy,  2  L.  D^ 
135.) 

Your  office  also  decided  in  the  case  at  bar  (1)  that  the  land  in  con- 
troversy is  more  valuable  for  the  deposit  of  limestone  than  for  agricul- 
tural purposes,  and  (2)  that  lime  is  a  mineral  within  the  purview  of  the 
statute,  and  on  the  latter  proposition  cite  as  authorities  a  letter  by 
Commissioner  Burdett,  dated  January  28,  1875  (2  0.  L.,  O.,  55),  and 
W.  H,  Hooper  (1  L.  D.,  560). 

The  letter  of  Commissioner  Burdett,  referred  to,  is  addressed  to 
H.  C.  Bolfe,  and  is  in  full  as  follows — 

In  reply  to  yoar  ]etter  of  the  13th  nit,  I  have  to  state  that  lands  which  are  more 
valuable  on  account  of  deposits  of  limestone  or  marble  than  they  are  for  parposes  of 
agricultare  may  be  patented  under  the  mining  acts  of  Congress. 

If  this  expression  of  opinion  could  be  dignified  as  the  legal  opinion 
of  your  predecessor  upon  the  law  involved  in  this  proposition,  it  would 
not  be  binding  on  the  Department.  But  this  is  evidently  a  letter  in 
reply  to  an  inquiry,  the  full  nature  of  which  we  are  not  advised,  and 
should  not,  in  my  judgment,  be  accepted  as  an  authority,  even  by  your 
office,  warranting  the  location  of  limestone  as  a  lode  claim. 

In  the  Hooper  case  the  sole  question  was  as  to  whether  gypsum  could 
be  taken  under  the  placer  mining  laws. 
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From  my  view  of  tbe  matter  neither  of  tliese  authorities  support  the 
proposition  decided  by  your  office,  nor  do  I  find  any  decision  of  the 
Department  wherein  it  is  expressly  held  that  a  lode  location  may  be 
made  on  a  bed  or  ledge  of  limestone,  but  in  every  instance  where  it  has 
been  allowed  it  was  under  the  placer  law.  On  the  contrary  it  was 
expressly  held  in  Shepherd  v.  Bird  et  ah  (17  L.  D.,  82),  that  a  tract  con- 
taining limestone  '^was  not  subject  to  location  and  entry  as  a  lode 
claim." 

I  do  not  believe  that  a  bed  of  limestone  can  be  construed  as  a  ^' vein 
or  lode,"  or  ''vein,  lode,  or  ledge,"  as  those  terms  are  used  in  sections 
2320  and  2322,  Bevised  Statutes.  These  terms  are  synonymous,  and 
are  used  by  Oongress  only  in  connection  with  such  metals  as  are  named 
when  found  in  "rock  in  place." 

Id  mining,  ledge  is  a  common  name  in  the  Cordilleran  region  for  the  lode,  and  for 
any  ontcrop  SDpposed  to  be  that  of  a  mineral  deposit  or  vein.     (Century  Dictionary.) 

Where  limestone,  or  any  of  the  other  substances  mentioned  in  Max- 
well V.  Brierly  (10  0.  L.  O.,  50),  and  in  the  circular  of  January  30, 1883 
(0  Id.,  210),  are  permitted  to  be  located  and  entered  as  a  placer  it  must 
appear  affirmatively  that  the  land  is  more  valuable  for  limestone  than 
for  agricultural  purposes,  or,  as  said  in  the  circular  above  referred  to, 
the  applicant  must  '^show  that  the  lands  are  not  valuable  for  any  other 
purpose  than  the  one  for  which  application  is  made." 

So  far  as  shown  by  the  testimony,  there  has  never  been  a  pound  of 
the  rock  used  for  commercial  purposes.  The  testimony  as  to  its  value 
is  purely  speculative;  that  is,  the  witnesses  fix  a  value  on  the  land  on 
the  hypothesis  that  the  outcropping  ledge  is  continuous  and  that  the 
rock  may  be  successfully  used  for  cement  or  lime.  The  tests  made  of 
the  rock  to  ascertain  its  properties  are  crude  in  the  extreme,  simply  by 
pouring  acid  over  it,  and  burning  pieces  of  the  rock  in  an  open  fire. 
The  expert  geologist  or  mineralogist  says,  when  asked  the  proportion 
of  the  constituents, — ^'I  only  know  that  approximately,  as  I  made  no 
analysis.    I  only  made  home  tests." 

In  view  of  what  has  been  done  by  the  mineral  claimant  to  test  the 
rock  and  to  develop  his  claim,  it  seems  a  little  short  of  absurdity  to 
assert,  as  do  some  of  hift  witnesses,  that  the  property  is  worth  i^m 
seven  thousand  to  ten  thousand  dollars,  or,  as  said  by  one  witness, 
"  fifteen  thousand  dollars  or  more,"  for  mining  purposes.  The  value  of 
the  tract  for  agricultural  purposes  is  estimated  by  contestant's  wit 
nesses,  varying  in  amount  from  ten  to  forty  dollars  per  acre  for  what 
they  call  the  ^^tide  lands." 

The  testimony  for  the  defendant  shows  that  all  the  lands  included  in 
the  homestead  entry  are  valuable  for  agricultural  purposes.  One  of  the 
witnesses  held  lots  4  and  5  where  it  is  claimed  mineral  exists,  for  quite 
a  number  of  years,  under  the  pre-emption  and  homestead  laws,  and 
sold  his  improvements  to  Isaksen  for  $150.  His  witnesses  are  men  liv- 
ing in  the  neighborhood,  who  have  an  opportunity  to  judge  of  the 
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valae  of  the  lands,  and  they  put  the  value  of  these  lots  for  agricultural 
purposes  at  $5,000.  There  is  also  testimony  tending  to  show  that  this 
ledge  of  limestone  has  been  practically  tested,  and  that  it  is  valueless; 
also  that  it  has  been  worked  in  the  past  and  abandoned,  because 
unprofitable.  The  defendant  has  lived  on  the  land,  and  probably  has 
done  as  much  improvement  as  his  circumstances  would  permit.  In  fact, 
his  good  faith  is  in  no  wise  impeached  by  any  creditable  evidence. 

In  my  judgment  the  evidence  signally  fails  to  prove  the  land  more 
valuable  for  mineral  than  for  agricultural  purposes. 

Your  office  judgment  is  therefore  reversed,  and  the  local  officers  are 
directed  to  approve  Isaksen's  final  proo£ 


Joel  Fay. 

Motion  for  review  of  departmental  decision  of  March  19,  18d5,  20 
L.  D.,  247,  denied  by  Secretary  Francis,  October  3, 1896. 


IXNAL  PROOF— PROTEST-HEARING -DECISIOK. 

Spaulding  V.  Davis. 

In  the  disposition  of  a  case  arising  on  a  protest  against  final  proof,  where  a  hearing 
is  ordered  to  determine  priority  of  righti  and  evidence  duly  submitted,  the 
respective  rights  of  the  parties  as  weU  as  the  regularity  of  the  proof  should  be 
considered. 

Secretary  Francis  to  the  Comfniasianer  of  the  General  Land  Office^  October 

(W.  A.  L  )  3 J 1896.  (J.  A.) 

The  land  involved  herein  is  the  S. }  of  the  NE.  ^  and  the  SE.  i  of  the 
NW.  J  of  Section  15,  T.  5  N.,  R.  21 W.,  Missoula,  Montana,  land  district 

March  3, 1893,  Robert  Davis  filed  declaratory  statement  for  said  tract 
under  the  Act  of  June  6,  1872  (17  Stat.,  226),  providing  for  the  sale  of 
lands  in  the  Bitter  Boot  valley,  Montana,  to  a(*.tual  settlers.  On  May 
7, 1894,  Henry  H.  Spaulding  filed  a  declaratory  statement  for  the  tract 
under  the  same  act. 

January  2, 1894,  Davis  gave  notice  of  intention  to  make  finaJ  proof 
on  February  15, 1894,  but  for  some  reason  not  appearing  from  the  reconl 
he  failed  to  make  proof.  March  14, 1894,  he  gave  notice  of  intention  Jbo 
make  final  proof  on  April  26, 1894.  He  appeared  at  the  time  set  for 
taking  final  proof,  but  finding  that  Spaulding  had  apx>eared  as  pro- 
testant,  failed  to  submit  his  proof.  May  5, 1894,  he  again  gave  notice 
of  his  intention  to  make  final  proof.  Notice  for  publication  issued  on 
the  same  date,  directing  final  proof  to  be  taken  before  a  United  States 
circuit  court  commissioner  at  Hamilton,  Montana,  on  June  29, 1894,  and 
specially  citing  Spaulding  to  appear  and  cross-examine  Davis  and  his 
witnesses  and  to  offer  proof  in  answer.    Instead  of  ofiTering  his  proof 
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in  accordance  with  the  requirement  of  the  circular  of  December  15^  1885 
(4  L.  D.,  297),  between  the  hours  of  8 :00  A.  M.  and  6 :00  P.  M.  on  June 
29th,  Davis  offered  his-  proof  very  early  in  the  morning,  according  to 
the  commissioner's  affidavit  on  file  in  the  case,  between  the  hours  of  six 
and  seven  o'clock.  The  proof  was  carried  away  from  the  commission- 
er's office  before  seven  o'clock  and  transmitted  to  the  local  officers,  by 
whom  it  was  received  on  the  following  day.  Spaulding  was  thus  deprived 
of  the  opportunity  of  cross-examining  Davis  and  his  witnesses. 

July  2, 1894,  Spaulding  filed  a  protest  against  the  acceptance  of 
Davis'  final  proof,  whereupon  the  local  officers  on  July*  11th  ordered  a 
hearing  for  August  31, 1894,  to  determine  the  question  of  prior  right. 
In  the  notice  of  hearing  they  directed  that  testimony  be  taken  on  Au- 
gust 24, 1894,  before  a  United  States  Circuit  Court  Commissioner  at 
Hamilton,  Montana.  Both  parties  submitted  testimony  on  the  date 
appointed,  and  on  October  4, 1894,  the  local  officers  rendered  decision 
finding  that  Davis  is  the  prior  settler  and  recommending  that  his  final 
proof  be  accepted  and  that  the  protest  of  Spauding  be  dismissed.  On 
Spaulding's  appeal  your  office  rendered  decision  June  7, 1894,  finding 
that  '^almost  every  circumstance  concerning  Davis'  relation  to  this  land 
tends  strongly  to  impeach  the  good  faith  of  his  claim,"  but  holding  that 
it  is  not  necessary  for  the  purpose  of  the  decision  to  look  beyond  the 
facts  concerning  the  submission  of  his  final  proof.  As  said  proof  was 
irregularly  submitted,  the  decision  of  the  local  officers  was  reversed  and 
the  proof  rejected. 

Davis  has  appealed  firom  said  decision  to  the  Department,  contend* 
ing  that  your  office  erred  in  not  finding  that  he  is  the  prior  bona  fide 
settler,  and  in  not  allowing  him  to  submit  new  proof. 

At  the  hearing  which  was  had  at  Spaulding's  request  made  after  the 
irregular  submission  of  Davis'  final  proof,  the  case  was  fully  and  fairly 
tried  upon  the  merits.  Your  office  therefore  erred  in  not  deciding  the 
question  of  prior  right.  (Piatt  et  al.  v.  Graham,  7  L.  D.,  229;  Langford 
V.  Butler,  20  L.  D.,  76.) 

In  the  case  of  Langford  v.  Butler  {supra),  which  is  cited  in  the  deci- 
sion of  your  office  in  support  of  the  holding  that  Davis'  final  proof  must 
be  rejected,  and  also  apppirently  in  support  of  the  holding  that  it  is  not 
necessary  for  the  purpose  of  said  decision  to  look  beyond  the  facts  con- 
cerning the  submission  of  Davis'  final  proof,  the  facts  are  as  follows: 

August  17, 1891,  Langford  ma<le  homestead  entry  for  a  tract  of  land, 
and  on  the  same  day  Butler  filed  a  pre-emption  declaratory  statement 
for  a  tract  including  part  of  the  land  entered  by  Langford.  October  9, 
1891,  Butler  made  final  proof  before  a  United  States  circuit  court  com- 
missioner. Langford  appeared  to  cross-examine  Butler  and  his  wit- 
nesses and  protested  against  the  acceptance  of  his  proof.  November 
7, 1891,  before  the  final  proof  had  been  passed  upon  by  the  local  officers, 
he  filed  an  affidavit  of  contest  as  to  the  tract  in  controversy,  alleging 
prior  settlement.     Hearing  was  had  December  22nd  and  23^  1891, 
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March  31, 1893,  yoar  office  rendered  decision  awarding  the  land  in  oon- 
troyersy  to  Bntler  and  holding  Langford's  homestead  entry  for  cancel- 
lation as  to  said  tract.  On  Langford's  appeal  the  Department  first 
considered  the  facts  in  regard  to  the  submission  of  Butler's  final  proof 
and  held  that  the  same  most  be  rejected  for  the  reason  that  it  was 
irregularly  submitted,  and  directed  your  office  to  strictly  enforce  the 
circular  regulation  in  regard  to  the  submission  of  final  proof.  The^pon- 
test  between  the  parties  was  then  considered  and  Langford  was  awarded 
the  right  to  the  land  in  dispute,  being  part  of  the  land  claimed  by 
Butler,  and  it  was  further  held  that  Butler's  preemption  declaratory 
statement  must  be  canceled,  for  the  reason  that  he  had  not  established 
his  residence  upon  the  land. 

That  decision  did  not  warrant  the  holding  in  the  decision  appealed 
from,  that  it  is  not  necessary  to  consider  the  facts  beyond  the  submis- 
sion of  Davis'  final  proof.  The  precedent  established  in  Piatt  et  aL  v, 
Graham,  cited  supra,  and  followed  in  Langford  v.  Butler,  of  consider- 
ing a  case  on  the  merits  when  a  hearing  was  had  after  the  irregular 
submission  of  final  proof,  should  have  been  followed  by  your  office  in 
the  case  at  bar.    A  decision  on  the  merits  would  not  have  been  incom-  i 

patible  with  an  observance  of  the  directions  given  in  Langford  v,  Butler  ' 

to  strictly  enforce  the  regulation  in  regard  to  the  submission  of  final  , 

proof. 

Davis  did  not  establish  his  residence  on  the  land  until  January  22, 
1894,  after  his  first  notice  of  intention  to  make  final  proof.  He  resided 
on  the  land  continuously  until  July  6, 1894,  one  week  after  the  submis- 
sion of  his  final  proof,  with  the  exception  of  about  five  weeks  in  March 
and  April.  The  cost  of  erecting  his  improvements  on  the  laud  was 
about  seventy  dollars,  although  his  estimate  of  their  value  is  much 
higher. 

Spaulding  went  on  the  land  on  January  8, 1894,  and  on  that  day  laid 
the  foundation  for  a  log  house.  He  did  not  complete  the  house,  but 
returned  to  the  land  on  January  19,  and  built  a  lumber  house  twelve 
by  fourteen  feet,  in  which  he  established  his  residence.  He  continu- 
ously resided  in  his  house  until  shortly  before  the  hearing,  when  he 
went  away  to  work  at  "harvesting."  His  improvements  are  worth 
about  as  much  as  those  of  Davis. 

The  actions  of  Davis  indicate  that  he  is  not  a  bona  fide  settler.  His 
final  proof  must  therefore  be  rejected  and  his  declaratory  statement 
canceled.    The  decision  appealed  from  is  accordingly  modified. 


Welch  v,  Petbb  bt  al. 

Motion  for  review  of  departmental  decision  of  June  9, 1896, 22  L.  D., 
651,  denied  by  Secretary  Francis,  October  3, 1896, 
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BE8TOBATION  OF  LOST  OB  OBLITERATED  CORNERS. 

Department  of  the  Interior, 

General  Land  Office, 
Washington,  D.  C,  October  16, 1896. 

The  increasing  namber  of  letters  from  county  and  local  surveyors 
received  at  this  office  making  inquiry  as  to  the  proper  method  of  restor- 
ing to  their  original  position  lost  or  obliterated  corners  marking  the 
survey  of  the  public  lands  of  the  United  States,  or  such  as  have  been 
willfully  or  accidentally  moved  from  their  original  position,  have  ren- 
dered the  preparation  of  the  following  general  rules  necessary,  particu- 
larly as  in  a  very  large  number  of  cases  the  immediate  facts  necessary 
to  a  thorough  and  intelligent  understanding  are  omitted.  Moreover, 
surveys  having  been  made  under  the  authority  of  different  acts  of  Con- 
gress, different  results  have  been  obtained,  and  no  special  law  has  been 
enacted  by  that  authority  covering  and  regulating  the  subject  of  the 
above-named  inquiries.  Hence,  the  general  rule  here  given  must  be 
considered  merely  as  an  expression  of  the  opinion  of  this  office  on  the 
subject,  based,  however,  upon  the  spirit  of  the  several  acts  of  Congress 
authorizing  the  surveys,  as  construed  by  this  office,  and  by  United 
States  court  decisions.  When  cases  arise  which  are  not  covered  by 
these  rules,  and  the  advice  of  this  office  is  desired,  the  letter  of  inquiry 
should  always  contain  a  description  of  the  particular  corner,  with 
reference  to  the  township,  range,  and  section  of  the  public  surveys,  to 
enable  this  office  to  consult  the  record. 

An  obliterated  corner  is  one  where  no  visible  evidence  remains  of  the 
work  of  the  original  surveyor  in  establishing  it.  Its  location  may,  how- 
ever, have  been  preserved  beyond  all  question  by  acts  of  landowners, 
and  by  the  memory  of  those  who  knew  and  recollect  the  true  situs  of  the 
original  monument.    In  such  cases  it  is  not  a  lost  corner. 

A  lost  comer  is  one  whose  position  can  not  be  determined,  beyond 
reasonable  doubt,  either  from  original  marks  or  reliable  external  evi- 
dence. 

Surveyors  sometimes  err  in  their  decision  whether  a  corner  is  to  be 
treated  as  lost  or  only  obliterated. 

Surveyors  who  have  been  United  States  deputies  should  bear  in 
mind  that  in  their  private  capacity  they  must  act  under  somewhat 
different  rules  of  law  from  those  governing  original  surveys,  and  should 
carefully  distinguish  between  the  provisions  of  the  statute  which  guide 
a  Government  deputy  and  those  which  apply  to  retracement  of  lines 
once  surveyed.  The  failure  to  observe  this  distinction  has  been  pro- 
lific of  erroneous  work  and  injustice  to  landowners. 

To  restore  extinct  boundaries  of  the  public  lands  correctly,  the  sur- 
veyor must  have  some  knowledge  of  the  manner  in  which  townships 
were  subdivided  by  the  several  methods  authorized  by  Congress. 
Without  this  knowledge  he  may  be  greatly  embarrassed  in  the  field, 
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and  is  liable  to  make  mistakes  invalidating  his  work,  and  leading 
eventaally  to  seiions  litigation.  It  is  believed  that  the  following  synop- 
sis of  the  several  acts  of  Congress  regulating  the  surveys  of  the  public 
lands  will  be  of  service  to  county  surveyors  and  others,  and  will  help 
to  explain  many  of  the  difBculties  encountered  by  them  in  the  settle- 
ment of  such  questions. 

Compliance  with  the  provisions  of  Congressional  legislation  at  differ- 
ent periods  has  resulted  in  two  sets  of  corners  being  established  on  town- 
ship lines  at  one  time ;  at  other  times  three  sets  of  corners  have  been  estab- 
lished on  range  lines;  while  the  system  now  in  operation  makes  but  one 
set  of  comers  on  toionship  boundariesy  except  on  standard  lines — ^i.  e., 
base  and  correction  lines,  and  in  some  exceptional  cases. 

The  following  brief  explanation  of  the  modes  which  have  been  prac- 
ticed will  be  of  service  to  all  who  may  be  called  upon  to  restore  oblit- 
erated boundaries  of  the  public  land  surveys: 

Where  two  sets  of  corners  were  established  on  township  boundaries, 
one  set  was  planted  at  the  time  the  exteriors  were  run,  those  on  the 
north  boundary  belofaging  to  the  sections  and  quarter  sections  north  of 
said  line,  and  those  on  the  west  boundary  belonging  to  the  sections  and 
quarter  sections  west  of  that  line.  The  other  set  of  corners  was  estab- 
lished when  the  township  was  subdivided.  This  method,  as  stated, 
resulted  in  the  establishment  of  two  sets  of  comers  on  all  four  sides  of 
the  townships.      * 

Where  three  sets  of  comers  were  established  on  the  range  lines,  the 
subdivisional  surveys  were  made  in  the  above  manner,  except  that 
the  east  and  west  section  lines,  instead  of  being  closed  upon  the  comers 
previously  established  on  the  east  boundary  of  the  township,  were  run 
due  east  from  the  last  interior  section  corner,' and  new  corners  were 
erected  at  the  points  of  intersection  with  the  range  line. 

The  method  now  in  practice  requires  section  lines  to  be  initiated  from 
the  corners  on  the  south  boundary  of  the  township,  and  to  close  on 
existing  comers  on  the  east,  north,  and  west  boundaries  of  the  township, 
except  when  the  north  boundary  is  a  base  line  or  standard  parallel. 

But  in  some  cases,  for  special  reasons,  an  opposite  course  of  procedure 
has  been  followed,  and  subdivisional  work  has  been  begun  on  the  north 
boundary  and  has  been  extended  southward  and  eastward  or  southward 
and  westward. 

In  the  more  recent  general  instructions,  greater  care  has  been  exer- 
cised to  secure  rectangular  subdivisions  by  fixing  a  strict  limitation 
that  no  new  township  exteriors  or  section  lines  shall  depart  from  a  true 
meridian  or  east  and  west  line  more  than  twenty-one  minutes  of  arc; 
and  that  where  a  random  line  is  found  liable  to  correction  beyond  this 
limit,  a  true  line  on  a  cardinal  course  must  be  run,  setting  a  closing 
corner  on  the  line  to  which  it  closes. 

This  produces,  in  new  surveys  closing  to  irregular  old  work,  a  great 
number  of  exteriors  marked  by  a  double  set  of  comers.    All  retracing 
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surveyors  should  proceed  under  these  new  conditions  with  full  knowl- 
edge of  the  field  notes  and  exceptional  methods  of  subdivision. 

SYNOPSIS  OF  ACTS  OF  CONGRESS. 

The  first  enactment  in  regard  to  the  surveying  of  the  public  lands 
was  an  ordinance  passed  by  the  Congress  of  the  Confed-  ord!n.n«ofthec«i. 
eration  May  20,  1785,  prescribing  the  mode  for  the  sur-  gr«»fa««conf«i«ri^ 
vey  of  the  "Western  Territory," and  which  provided  that  u.V  Land  u^  p. 
said  territory  should  be  divided  into  "townships  of  six  "••^*»«°»8«. 
miles  square,  by  lines  running  due  north^nd  south,  and  others  crossing 
them  at  right  angles"  as  near  as  might  be. 

It  further  provided  that  the  first  line  running  north  and  south  should 
begin  on  the  Ohio  Biver,  at  a  point  due  north  from  the  western  terminus 
of  a  line  run  as  the  south  boundary  of  the  State  of  Pennsylvania,  and  the 
first  line  running  east  and  west  should  begin  at  the  same  point  and 
extend  through  the  whole  territory.  In  these  initial  surveys  only  the 
exterior  lines  of  the  townships  were  surveyed,  but*  the  plats  were  marked 
by  subdivisions  into  sections  1  mile  square,  numbered  from  1  to  36, 
commencing  with  ^o.  1  in  the  southeast  corner  of  the  township,  and 
running  from  south  to  north  in  each  tier  to  No.  36  in  the  northwest 
corner  of  the  township;  mile  corners  were  established  on  the  township 
lines.  The  region  embraced  by  the  surveys  under  this  law  forms  a  part 
of  the  present  State  of  Ohio,  and  is  generally  known  as  "the  Seven 
Eanges." 

The  Federal  Congress  passed  a  law,  approved  May  18, 1796,  in  regard 
to  surveying  the  public  domain,  which  applied  to  "  the  terri-  Act  of  M.y  w,  un. 
tory  northwest  of  the  River  Ohio,  and  above  the  mouth  of  ro'i.  \,  p.4«.  sf  uoJ 
the  Kentucky  River.'^  Z^^  '  "^""^ 

Section  2  of  said  act  provided  for  dividing  such  lands  as  had  not 
been  already  surveyed  or  disposed  of  "  by  north  and  south  lines  run 
according  to  the  true  meridian,  and  by  others  crossing  them  at  right 
angles,  so  as  to  form  townships  of  6  mUes  square,"  etc.  It  also  pro- 
vided that"one-half  of  said  townships,  taking  them  alternately,  should 
be  subdivided  into  sections  containing,  as  nearly  as  may  be,  640  acres 
each,  by  running  through  the  same  each  way  parallel  lines  at  the  end 
of  every  two  miles;  and  by  marking  a  corner  on  each  of  said  lines  at 
the  end  of  every  mile."  The  act  also  provided  that "  the  sections  shall  be 
numbered,  respectively,  beginning  with  the  number  one  in  the  northeast 
section,  and  proceeding  west  and  east  alternately  through  the  township, 
with  progressive  numbers  till  the  thirty-sixth  be  completed."  This 
method  of  numbering  sections  is  still  in  use. 

An  act  amendatory  of  the  foregoing,  approved  May  10, 1800,  required 
the  "townships  west  of  the  Muskingum,  which  are  directed  to  be  sold 
in  quarter  townships,  to  be  subdivided  into  half  sections  ^"^"^  M.y  io,i8oo. 
of  320  acres  each,  as  nearly  as  may  be,  by  running  parallel  voi.s,  p.  n.  secuoa 
lines  through  the  same  from  east  to  west,  and  from  south  ^ut^*  ^  ^'^ 
to  north,  at  the  distance  of  one  mile  from  each  other,  and  marking 
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corners,  at  the  distance  of  each  half  mile  on  the  lines  ranuing  from  east 
to  west,  and  at  the  distance  of  each  mile  on  those  running  from  south 
to  north.  And  the  interior  lines  of  townships  intersected  by  the  Mas- 
kiugum,  and  of  all  townships  lying  east  of  that  river,  which  have  not 
been  heretofore  actaally  subdivided  into  sections,  shall  also  be  run  and 
marked  *  *  *.  And  in  all  cases  where  the  exterior  lines  of  the 
townships  thus  to  be  subdivided  into  sections  or  half  sections,  shall 
esceed  or  shall  not  extend  six  miles,  the  excess  or  deficiency  shall  be 
specially  noted,  and  added  to  or  deducted  from  the  western  or  north- 
ern ranges  of  sections  or  half  sections  in  such  townships,  according 
as  the  error  may  be  in  running  the  lines  from  east  to  west  or  from 
south  to  north."  Said  act  also  provided  that  the  northern  and  west- 
ern tiers  of  sections  should  be  sold  as  containing  only  the  quantity 
expressed  on  the  plats,  and  all  others  as  containing  the  complete  legsd 
quantity. 

The  act  approved  June  1, 1796,  '^regulating  the  grants  of  land  appro- 
priated for  military  services,"  etc.,  provided  for  dividing 
ih''s!*sl'rJ'Ll7i"  the  "United  States  Military  Tract,"  in  the  State  of  Ohio, 
w«i.i,p.4w.  j^|.^  townships  5  miles  square,  each  to  be  subdivided  into 

quarter  townships  containing  4,000  acres. 

Section  6  of  the  act  approved  March  1,1800,  amendatory  of  the  fore- 
going act,  enacted  that  the  Secretary  of  the  Treasury  was 
u.Tsuitotol'^t  u^;  authorized  to  subdivide  the  quai'ter  townships  into  lots  of 
»oi.«,i..i4.  -^QQ  acres,  bounded  as  nearly  <is  practicable  by  parallel 

lines  160  perches  in  length  by  100  perches  in  width.  These  subdivisions 
into  lots,  however,  were  made  upon  the  plats  in  the  office  of  the  Secre- 
tary of  the  Treasury,  and  the  actual  survey  was  only  made  at  a  subse- 
quent time  when  a  sufficient  number  of  such  lots  had  been  located  to 
warrant  the  survey.  It  thus  happened,  in  some  instances,  that  when 
the  survey  came  to  be  made  the  plat  and  survey  could  not  be  made  to 
agree,  and  that  fractional  lots  on  plats  were  entirely  crowded  out.  A 
knowledge  of  this  fact  may  explain  some  of  the  difficulties  met  with  in 
the  district  thus  subdivided. 

The  act  of  Congress  approved  February  11, 1805,  directs  the  subdivi- 
sion of  the  public  lands  into  quarter  sections,  and  provides 
w^  u.s*surji«"t  that  all  corners  marked  in  the  field  shall  be  established  as 
i*!^'  rl*;,^;  «'■  the  proper  corners  of  the  sections  or  quarter  sections  which 
vbedsututM.  they  were  intended  to  designate,  and  that  corners  of  half 

and  quarter  sections  not  marked  shall  be  i)laced  as  nearly  as  possible 
^'equidistant  from  those  two  corners  which  stand  on  the  same  line." 
This  act  further  provides  that  '<  the  boundary  lines  actually  run  and 
marked"  (in  the  field)  ^<  shall  be  established  as  the  proper  boundary 
lines  of  the  sections,  or  subdivisions,  for  which  they  were  intended,  and 
the  length  of  such  lines  as  returned  by  either  of  the  surveyors  aforesaid 
shall  be  held  and  considered  as  the  true  length  thereof.  And  the  bound- 
ary lines  which  shall  not  have  been  actually  run  and  marked  as  afore- 
said shall  be  ascertained  by  runiiiug  straight  lines  from  the  established 
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corners  to  the  opposite  corresponding  corners^  but  in  those  portions  of 
the  fractional  townships  where  no  such  opposite  or  corresponding  cor- 
ners have  been  or  can  be  fixed,  the  said  boundary  lines  shall  be  ascer- 
tained by  running  from  the  established  comers  due  north  and  south,  or 
east  and  west  lines,  as  the  case  may  be,  to  the  water  course,  Indian  bound- 
ary line,  or.  other  external  boundary  of  such  fractional  township.'' 

The  act  of  Congress  approved  April  24, 1820,  provides  for  the  sale  of 
public  lands  in  half-quarter  sections,  and  requires  that 

•^  ^  '  ^  Aotof  April  S4, 18^* 

'^in  every  case  of  the  division  of  a  quarter  section  the  line  u.s.sutut««mtL.rg., 
for  the  division  thereof  shall  run  north  and  south,"  "and  ^,''5!'&'  jm!^ 
fractional  sections,  containing  IGO  acres  and  upwards,  shall  ^^"^ 
in  like  manner,  as  nearly  as  practicable,  be  subdivided  into  half  quar- 
ter sections,  under  such  rules  and  regulations  as  may  be  prescribed  by 
the  Secretary  of  the  Treasury;  but  fractional  sections  containing  less 
than  160  acres  shall  not  be  divided." 

The  act  of  Congress  approved  May  24, 1824,  provides  "that  whenever, 
it  the  opinion  of  the  President  of  the  United  States,  a 
departure  from  the  ordinary  mode  of  surveying  laud  on  any  u.s.stetiit«taiuri{«, 
river,  lake,  bayou,  or  water  course  would  promote  the  pub-  '°*- *'**"■ 
lie  interest,  he  may  direct  the  surveyor-general  in  whose  district  such 
land  is  situated,  and  where  the  change  is  intended  to  be  made,  undt^r 
such  rules  and  regulations  as  the  President  may  prescribe,  to  cause 
the  lands  thus  situated  to  be  surveyed  in  tracts  of  two  acres  in  width, 
fronting  on  any  river,  bayou,  lake,  or  water  course,  and  running  back 
the  depth  of  forty  acres." 

The  act  of  Congress  approved  April  5, 1832,  directed  the  subdivision 
of  the  public  lands  into  quarter-quarter  sections;  that  in 
every  case  of  the  division  of  a  half-quarter  section  the  u.&suiitollitLl^i 
dividing  line  should  run  east  and  west,  and  that  fractionjil  li^S"*?"  f^"! 
sections  should  be  subdivided,  under  rules  and  regulations  ^^*«*^ 
prescribed  by  the  Secretary  of  the  Treasury.  Under  the  latter  provision 
the  Secretary  directed  that  fractional  sections  containing  less  than  160 
acres,  or  the  residuary  i)ortion  of  a  fractional  section,  after  the  subdivi- 
sion into  as  many  quarter-quarter  sections  as  it  is  susceptible  of,  may 
be  subdivided  into  lots,  each  containing  the  quantity  of  a  quarter- 
quarter  section  as  nearly  as  practicable,  by  so  laying  down  the  line  of 
subdivision  that  they  shall  be  20  chains  wide,  which  distances  are  to  be 
marked  on  the  plat  of  subdivision,  as  are  also  the  areas  of  the  quarter 
quarters  and  residuary  fractions. 

These  two  acts  last  mentioned  provided  that  the  corners  and  contents 
of  half-quarter  and  quarter-quarter  sections  should  be  ascertained  as 
nearly  as  possible  in  the  manner  and  on  the  principles  prescribed  in  the 
act  of  Congress  approved  February  11, 1805. 

OBNEBAL  BULBS. 

From  the  foregoingsynopsis  of  Congressional  legislation  itisevident — 
1st.  That  the  boundaries  of  the  public  lands  established  and  returned 
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by  the  duly  appointed  Oovernment  surveyors,  when  approved  by  the 
surveyors  general  and  accepted  by  the  Grovernment,  are  unchangeable. 

2d.  That  the  original  township,  section,  and  quarter-section  comers 
established  by  the  Government  surveyors  must  stand  as  the  true  cor- 
ners which  they  were  intended  to  represent,  whether  the  corners  be  in 
place  or  not. 

3d.  That  quarter-quarter  corners  not  established  by  the  Government 
surveyors  shall  be  placed  on  the  straight  lines  joining  the  section  and 
quarter-section  corners  and  midway  between  them,  except  on  the  last 
half  mile  of  section  lines  closing  on  the  north  and  west  boundaries  of 
the  township,  or  on  other  lines  between  fractional  sections. 

4th.  That  all  subdi visional  lines  of  a  section  running  between  comers 
estal)lished  in  the  original  survey  of  a  township  must  be  straight  lines, 
running  from  the  proper  corner  in  one  section  line  to  its  opposite  cor- 
responding corner  in  the  opposite  section  line. 

5th.  That  in  a  fractional  section  where  no  opposite  corresponding 
corner  has  been  or  can  be  established,  any  required  subdivision  line  of 
such  section  must  be  run  from  the  proper  original  corner  in  the  boundary 
line  due  east  and  west,  or  north  and  south,  as  the  case  may  be,  to  the 
water  course,  Indian  reservation,  or  other  boundary  of  such  section, 
with  due  parallelism  to  section  lines. 

From  the  foregoing  it  will  be  plain  that  extinct  corners  of  the  Gov- 
ernment surveys  must  be  restored  to  their  original  locations,  whenever 
it  is  possible  to  do  so;  and  hence  resort  should  always  be  first  had  to 
the  marks  of  the  survey  in  the  field.  The  locus  of  the  missing  corner 
should  be  first  identified  on  the  ground  by  the  aid  of  the  mound,  pits, 

line  trees,  bearing  trees,  etc.,  described  in  the  field  notes  of  the  original 
survey. 

The  identification  of  mounds,  pits,  witness  trees,  or  other  permanent 
objects  noted  in  the  field  notes  of  survey,  affords  the  best  means  of 
relocating  the  missing  corner  in  its  original  x>osition.  If  this  can  not 
be  done,  clear  and  convincing  testimony  of  citizens  as  to  the  locality  it 
originally  occupied  should  be  taken,  if  such  can  be  obtained.  In  any 
event,  whether  the  locus  of  the  corner  be  fixed  by  the  one  means  or  the 
other,  such  locus  should  always  be  tested  and  confirmed  by  measure- 
ments to  known  corners.  Ko  definite  rule  can  be  laid  down  as  to  what 
shall  be  sufficient  evidence  in  such  cases,  and  much  must  be  left  to  the 
skill,  fidelity,  and  good  judgment  of  the  surveyor  in  the  performance  of 
his  work. 

•     EXCEPTIONAL  OASES. 

When  new  measurements  are  made  on  a  single  line  to  determine  the 
position  thereon  for  a  restored  lost  corner  (for  example,  a  quarter-section 
corner  on  line  between  two  origi^ial  section  corners),  or  when  new  meas- 
urements are  made  between  original  corners  on  two  lines  for  the  pur- 
X>ose  of  fixing  by  their  intersection  the  position  of  a  restored  missing 
corner  (for  example,  a  corner  common  to  four  sections  or  four  townships), 
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it  will  almost  invariably  happen  that  discrepancies  will  be  developed 
between  the  new  measurements  and  the  original  measurements  in  the 
field  notes.  When  these  differences  occur  the  surveyor  will  in  all  cases 
establish  the  missing  corner  by  proportionate  measurements  on  lines 
conforming  to  the  original  field  noted  and  by  the  method  followed  in 
the  original  survey.  From  this  rule  there  can  be  no  departure,  since 
it  is  the  basis  ux)on  which  the  whole  operation  depends  for  accuracy 
and  truth. 

In  cases  where  the  relocated  corner  can  not  be  made  to  harmonize 
with  the  field  notes  in  all  directions,  and  unexplained  error  in  the  first 
survey  is  apparent,  it  sometimes  becomes  the  task  of  the  surveyor  to 
place  it  according  to  the  requirements  of  one  line  and  against  the  c^lls 
of  another  line.  For  instance,  if  the  line  between  sections  30  and  31, 
rei)orted  78  chains  long,  would  draw  the  missing  corner  on  range  line 
1  chain  eastward  out  of  range  with  the  other  exterior  corners,  the  pre- 
sumption would  be  strong  that  the  range  line  had  been  run  straight 
and  the  length  of  the  section  line  wrongly  reported,  because  experience 
shows  that  west  random  lines  are  regarded  as  less  important  than 
range  lines  and  more  liable  to  error. 

Again,  where  a  corner  on  a  standard  parallel  has  been  obliterated,  it 
is  proi>er  to  assume  that  it  was  placed  in  line  with  other  corners,  and 
if  an  anomalous  length  of  line  reported  between  sections  3  and  4  would 
throw  the  closing  corner  into  the  northern  township,  a  surveyor  would 
properly  assume  that  the  older  survey  of  the  standard  line  is  to  control 
the  length  of  the  later  and  minor  line.  The  marks  or  corners  found  on 
such  a  line  closing  to  a  standard  parallel  fix  its  location^  but  its  length 
should  be  limited  by  its  sictual  intersection,  at  which  point  the  lost 
closing  corner  may  be  placed. 

The  strict  rule  of  the  law  that  <<all  comers  marked  in  the  field  shall 
be  established  as  the  corners  which  they  were  intended  to  designate," 
and  the  further  rule  that  ^'the  length  of  lines  returned  by  the  survey- 
ors shall  be  held  and  considered  as  the  true  length  thereof,"  are  found 
in  some  cases  to  be  impossible  of  fulfillment  in  all  directions  at  once, 
and  a  surveyor  is  obliged  to  choose,  in  his  own  discretion,  which  of  two 
or  more  lines  must  yield,  in  order  to  permit  the  rules  to  be  applied  at  all. 

In  a  case  of  an  erroneous  but  existing  closing  comer,  which  was  set 
some  distance  out  of  the  true  State  boundary  of  Missouri  and  Kansas, 
it  was  held  by  this  office  that  a  surveyor  subdividing  the  fractional 
section  should  preserve  the  boundary  as  a  straight  line,  and  should  not 
regard  said  closing  comer  as  the  proper  corner  of  the  adjacent  frac- 
tional lots.  The  said  corner  was  considered  as  fixing  the  x)osition  of 
the  line  between  two  fractional  sections,  but  that  its  length  extended 
to  a  new  corner  to  be  set  on  the  true  boundary  line.  The  surveyor 
should  therefore  preserve  such  an  original  corner  as  evidence  of  the 
line;  but  its  erroneous  position  can  not  be  allowed  to  cause  a  crook 
between  mile  corners  of  the  original  State  boundary. 
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It  is  only  iu  cases  where  it  is  manifestly  impossible  to  carry  oat  the 
literal  terms  of  the  law,  that  a  surveyor  can  be  justified  in  making  sach 
a  decision. 

The  principle  of  the  preponderance  of  one  line  over  another  of  less 
imx>ortance  has  been  recognized  in  the  rale  for  restoring  a  section  comer 
common  to  two  townships  in  former  editions  of  this  circular.  The  new 
corner  should  be  placed  an  the  township  line;  and  measurements  to 
check  its  position  by  distances  to  corners  within  the  townships  are  useful 
to  confirm  it  if  found  to  agree  well,  but  should  not  cause  it  to  be  placed 
off  the  line  if  found  not  to  agree,  if  the  general  condition  of  the  bound- 
ary supports  the  presumption  that  it  was  properly  alined. 

TO  RESTORE  LOST  OR  OBLITERATED  CORNERS. 

1.  To  restore  earners  an  base  lines  and  standard  parallels, — ^Lost  or 
obliterated  standard  comers  will  be  restored  to  their  original  positions 
on  a  base  line,  standard  parallel,  or  correction  line,  by  prox)ortionate 
measurements  on  the  line,  conforming  as  nearly  as  practicable  to  the 
original  field  notes  and  joining  the  nearest  identified  original  standard 
corners  on  opposite  sides  of  the  missing  corner  or  corners,  as  the  case 
may  be. 

(a)  The  term  <^ standard  corners"  will  be  understood  to  designate 
standard  township,  section,  quarter-section,  and  meander  corners;  and, 
in  addition,  closing  corners,  as  follows:  Closing  corners  used  in  the 
original  survey  to  determine  the  position  of  a  standard  parallel,  or 
established  during  the  survey  of  the  same,  will,  with  the  standard  cor- 
ners, govern  the  alinement  and  measurements  made  to  restore  lost  or 
obliterated  standard  corners;  but  no  other  closing  corners  will  control 
in  any  manner  the  restoration  of  standard  corners  on  a  base  line  or 
standard  parallel. 

(b)  A  lost  or  obliterated  closing  corner  from  which  a  standard  parallel 
has  been  initiated  or  to  which  it  has  been  directed  will  be  reestablished 
in  its  original  place  by  proportionate  measurement  from  the  comers 
used  in  the  original  survey  to  determine  its  position.  Measurements 
from  corners  on  the  opposite  side  of  the  parallel  will  not  control  in  any 
manner  the  relocation  of  said  corner. 

{o)  A  missing  closing  corner  originally  established  during  the  survey 
of  a  standard  parallel  as  a  corner  from  which  to  project  surveys  south 
will  be  restored  to  its  original  position  by  considering  it  a  standard  cor- 
ner and  treating  it  accordingly. 

(d)  Therefore,  paying  attention  to  the  preceding  explanations,  we 
have  for  the  restoration  of  one  or  several  corners  on  a  standard  par- 
allel, and  for  general  application  to  all  other  surveyed  lines,  the  follow- 
ing proportion: 

As  the  original  field-note  distance  between  the  selected  known  comers 
is  to  the  new  measure  of  said  distance,  so  is  the  original  field-note 
length  of  any  part  of  the  line  to  the  required  new  measure  thereof. 
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• 

Tlie  sum  of  the  computed  lengths  of  the  several  parts  of  a  line  must 
be  equal  to  the  new  measure  of  the  whole  distance. 

{e)  As  has  been  observed,  existing  original  comers  can  not  be  dis* 
turbed;  consequently,  discrepancies  between  the  new  and  the  original 
field-note  measurements  of  the  line  joining  the  selected  original  comers 
will  not  in  any  manner  affect  measurements  beyond  said  comers,  but 
the  differences  will  be  distributed  proportionately  to  the  several  inter- 
vals embraced  in  the  line  in  question. 

(/)  After  having  checked  each  new  location  by  measurement  to  the 
nearest  known  corners,  new  corners  will  be  established  permanently 
and  new  bearings  and  measurements  taken  to  prominent  objects,  which 
should  be  of  as  permanent  a  character  as  possible,  and  the  same 
recorded  for  future  reference. 

2.  Restoration  of  townnhip  comers  common  to  four  townships. — Two 
cases  should  be  clearly  recognized:  1st.  Where  the  i)osition  of  the 
original  township  corner  has  been  made  to  depend  upon  measurements 
on  two  lines  at  right  angles  to  each  other.  2d.  Where  the  original 
corner  has  been  located  by  measurements  on  one  line  only  ^  for  example, 
on  a  guide  meridian. 

(a)  For  restoration  of  a  township  corner  originally  subject  to  the 
first  condition :  A  line  will  first  be  run  connecting  the  nearest  identified 
original  corners  on  the  meridional  township  lines,  north  and  south  of 
the  missing  comer,  and  a  temporary  comer  will  be  placed  at  the  proper 
proportionate  distance.  This  will  determine  the  corner  in  a  north  and 
south  direction  only. 

Next,  the  nearest  original  corners  on  the  latitudinal  township  lines 
will  be  connected  and  a  point  thereon  will  be  determined  in  a  similar 
manner,  independent  of  the  temporary  corner  on  the  meridional  line. 
Then  through  the  first  temporary  corner  run  a  line  east  (or  west)  and 
through  the  second  temjjorary  corner  a  line  north  (or  south),  as  relative 
situations  may  suggest.  The  intersection  of  the  two  lines  last  run  will 
define  the  x>osition  of  the  restored  township  corner,  which  may  be 
permanently  established. 

(6)  The  restoration  of  a  lost  or  obliterated  township  corner  estab- 
lished under  the  second  conditions,  i.  e.,  by  measurements,  on  a  single 
line,  will  be  effected  by  proportionate  measurements  on  said  line,  between 
the  nearest  identified  original  corners  on  opposite  sides  of  the  missing 
township  corner,  as  before  described. 

3.  Reestablishment  of  corners  common  to  two  townships. — ^The  two  near- 
est known  corners  on  the  township  line,  the  same  not  being  a  base  or  a 
correction  line,  will  be  connected  as  in  case  No.  1,  by  a  right  line,  and 
the  missing  corner  established  by  proportionate  distance  as  directed  in 
that  case;  the  location  thus  found  will  be  checked  upon  by  measure- 
ments to  nearest  known  section  or  quarter-section  corners  north  and 
south,  or  east  and  west,  of  the  township  line,  as  the  case  may  be. 

4.  Reestablishment  of  closing  corners. — Measure  from  the  quarter-sec- 
tion, section,  or  township  corner  east  or  west,  as  the  case  may  be,  to  the 
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next  preceding  or  sncceeding  corner  in  the  order  of  orfginal  estab- 
lishment, and  reestablish  the  missing  closing  corner  by  proportionate 
measarement.  The  line  npon  which  the  closing  comer  was  originally 
established  should  always  be  remeasured,  in  order  to  check  npon  the 
correctness  of  the  new  location.    See  pages  8, 12,  and  13  for  details. 

5.  Reestdblishment  of  interior  section  comers. — ^This  class  of  comers 
should  be  reestablished  in  the  same  manner  as  corners  common  to  four 
townships.  In  sach  cases,  when  a  number  of  corners  are  missing  on  all 
sides  of  the  one  sought  to  be  reestablished,  the  entire  distance  mnst^  of 
course,  be  remeasured  between  the  nearest  existing  recognized  comers 
both  north  and  south,  and  east  and  west,  in  accordance  with  the  rule 
laid  down,  and  the  new  comer  reestablished  by  proportionate  measure- 
ment. The  mere  measurement  in  any  one  of  the  required  directions 
will  not  suffice,  since  the  direction  of  the  several  section  lines  running 
northward  through  a  township,  or  running  east  and  west,  are  only  in 
the  most  exceptional  cases  true  prolongations  of  the  alinement  of  the 
section  lines  initiated  on  the  south  boundary  of  the  township;  while 
the  east  and  west  lines  running  through  the  township,  and  theoretically 
supposed  to  be  at  right  angles  with  the  former,  are  seldom  in  that  con- 
dition, and  the  alinements  of  the  closing  lines  on  the  east  and  west 
boundaries  of  the  township,  in  connection  with  the  interior  section 
lines,  are  even  less  often  in  accord.  Moreover,  the  alinement  of  the 
section  line  itself  from  corner  to  corner,  in  point  of  fact,  also  very  fre- 
quently diverges  from  a  right  line,  although  presumed  to  be  such  from 
the  record  contained  in  the  field  notes  and  so  designated  on  the  plats, 
and  becomes  either  a  broken  or  a  curved  line.  This  fact  will  be  deter- 
mined, in  a  timbered  country,  by  the  blazes  which  may  be  found  npon 
trees  on  either  side  of  the  line,  and  although  such  blazed  line  will  not 
strictly  govern  as  to  the  absolute  direction  assumed  by  such  line,  it  will 
assist  very  materially  in  determining  its  approximate  direction,  and 
should  never  be  neglected  in  retracements  for  the  reestablishment  of 
lost  corners  of  any  description.  Sight  trees  described  in  the  field  notes, 
together  with  the  recorded  distances  to  same,  when  fully  identified,  will, 
it  has  been  held,  in  one  or  more  States,  govem  the  line  itself,  even  when 
not  in  a  direct  or  straight  line  between  established  comers,  which  line 
is  then  necessarily  a  broken  line  by  passing  through  said  sight  trees. 
Such  trees,  when  in  existence  and  properly  identified  beyond  a  question 
of  doubt,  will  very  materially  assist  in  evidencing  the  correct  relocation 
of  a  missing  corner.  It  is  greatly  to  be  regretted  that  the  earlier  field 
notes  of  survey  are  so  very  meager  in  the  notation  of  the  topography 
found  on  the  original  line,  which  might  in  very  many  instances  materi- 
ally lessen  a  surveyor's  labors  in  retracement  of  lines  and  reestablish- 
ment of  the  required  missing  corner.  In  the  absence  of  such  sight 
trees  and  other  evidence  regarding  the  line,  as  in  an  open  country,  or 
where  such  evidence  has  been  destroyed  by  time,  the  elements,  or  the 
progress  of  improvement,  the  line  connecting  the  known  corners  should 
be  run  straight  from  corner  to  corner. 
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6.  Reestablishment  of  quarter-section  earners  on  township  bound^xries, — 
Only  one  set  of  qaarter-section  corners  are  actually  marked  in  the  field 
on  township  lines,  and  they  are  established  at  the  time  when  the  town- 
ship exteriors  are  ran.  When  double  section  corners  are  found,  the 
quarter- section  corners  are  considered  generally  as  standing  midway 
between  the  corners  of  tlieir  respective  sections,  and  when  required  to 
be  established  or  reestablished,  as  the  case  may  be,  they  should  be  gen- 
erally so  placed;  but  great  care  should  be  exercised  not  to  mistake  the 

comers  belonging  to  one  township  for  those  of  another.  After  deter- 
mining the  proper  section  corners  marking  the  line  ui)on  which  the 

missing  quarter-section  corner  is  to  be  reestablished,  and  measuring 
said  line,  the  missing  quarter-section  corner  will  be  reestablished  in 
accordance  with  the  requirements  of  the  original  field  notes  of  survey, 
by  proportionate  measurement  between  the  section  corners  marking 
the  line. 

Where  there  are  double  sets  of  section  corners  on  township  and  range 
lines,  and  the  quarter-section  corners  for  sections  south  of  the  town- 
ship or  east  of  the  range  lines  are  required  to  be  established  in  the 
field,  the  said  quarter-section  corners  should  be  so  placed  as  to  suit 
the  calculation  of  areas  of  the  quarter  sections  adjoining  the  township 
boundaries  as  expressed  upon  the  official  township  plat,  adopting  propor- 
tionate measurements  when  the  present  measurement  of  the  north  and 
west  boundaries  of  the  section  difi'er  from  the  original  measurements. 

7.  Reestablishment  of  quarter-section  corners  on  closing  section  lines 
between  fractional  sections, — This  class  of  corners  must  be  reestablished 
according  to  the  original  measurement  of  40  chains  from  the  last 
interior  section  corner^  If  the  measurements  do  not  agree  with  the 
original  survey,  the  excess  or  deficiency  must  be  divided  proportion- 
ately between  the  two  distances,  as  expressed  in  the  field  notes  of  orig- 
inal survey.  The  section  corner  started  from  and  the  comer  closed  upon 
should  be  connected  by  a  right  line,  unless  the  retraccment  should 
develop  the  fact  that  the  section  line  is  either  a  broken  or  curved  line, 
as  is  sometimes  the  case. 

8.  Eeestablishment  of  interior  quarter-section  comers. — ^In  some  of  the 
older  surveys  these  corners  are  placed  at  variable  distances,  in  which 
case  the  field  notes  of  the  original  survey  must  be  consulted,  and  the 
quarter-section  corner  reestablished  at  proportionate  distances  between 
the  corresponding  section  corners,  in  accordance  therewith.  The  later 
surveys  being  more  uniform  and  in  stricter  accordance  with  law,  the 
missing  quarter- section  corner  must  be  reestablished  equidistant  be- 
tween the  section  corners  marking  the  line,  according  to  the  field  notes 
of  the  original  survey.  The  remarks  made  under  section  5,  in  relation 
to  section  lines,  apply  with  full  force  here  also;  the  caution  there  given 
not  to  neglect  sight  trees  is  equally  applicable,  since  the  proper  reestab- 
lishment of  the  quarter-section  corner  may  in  some  instances  very 
largely  depend  upon  its  observance,  and  avoid  one  of  the  many  sources 
of  litigation. 
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9.*  Where  double  comers  were  originally  established^  one  of  tthich  is 
standing^  to  reestablish  the  other. — It  being  remembered  that  the  comers 
eAtablished  when  the  exterior  township  lines  were  run,  belong  to  the 
sections  in  the  townships  north  and  west  of  those  lines,  the  surveyor 
must  first  determine  beyond  a  doubt  to  which  sections  the  existing  cor- 
ner belongs.  This  may  be  done  by  testing  the  courses  and  distances  to 
witness  trees  or  other  objects  noted  in  the  original  field  notes  of  survey, 
and  by  remeasuring  distances  to  known  comers.  Having  determined 
to  which  township  the  existing  corner  belongs,  the  missing  corner  may 
be  reestablished  in  line  north  or  south  of  the  existing  corner,  as  tlie 
case  may  be,  at  the  distance  stated  in  the  field  notes  of  the  original 
survey,  by  proportionate  measurement,  and  tested  by  retracement  to 
the  opposite  corresponding  corner  of  the  section  to  which  the  missing 
section  corner  belongs.  These  double  corners  being  generally  not 
more  than  a  few  chains  apart,  the  distance  between  them  can  be  more 
accurately  laid  off,  and  it  is  considered  preferable  to  first  establish  the 
missing  corner  as  above,  and  check  upon  the  corresponding  interior 
corner,  than  to  reverse  the  proceeding;  since  the  result  obtained  is 
every  way  more  accurate  and  satisfactory. 

10.  Where  double  corners  were  originally  established^  and  both  are  miss- 
ing^  to  reestablish  the  one  established  tvhen  the  township  line  was  run, — 
The  surveyor  will  connect  the  nearest  known  corners  on  the  township 
line  by  a  right  line,  being  careful  to  distinguish  the  section  from  the 
closing  corners,  and  reestablish  the  missing  corner  at  the  point  indi- 
cated by  the  field  notes  of  the  original  survey  by  proi)ortionate  measure- 
ment. The  corner  thus  restored  will  be  common  to  two  sections  either 
north  or  west  of  the  township  boundary,  and  the  section  north  or  west, 
as  the  case  may  be,  should  be  carefully  retraced,  thus  checking  upon 
the  reestablished  corner,  and  testing  the  accuracy  of  the  result.  It  can 
not  be  too  much  impressed  upon  the  surveyor  that  any  measurement's 
to  objects  on  line  noted  in  the  original  survey  are  means  of  determining 
and  testing  the  correctness  of  the  operation. 

11.  Where  double  corners  were  originally  established,  and  both  are  miss- 
ingj  to  reestablish  the  one  established  when  the  township  was  subdivided. — 
The  corner  to  be  reestablished  being  common  to  two  sections  south  or 
east  of  the  township  line,  the  section  line  closing  on  tlie  missing  section 
corner  should  be  first  retraced  to  an  intersection  with  the  township  line 
in  the  manner  previously  indicated,  and  a  temporary  corner  established 
at  the  i)oint  of  intersection.  The  township  line  will  of  course  have  been 
previously  carefully  retraced  in  accordance  with  the  requirements  of 
the  original  field  notes  of  survey,  and  marked  in  such  a  manner  as  to  be 
readily  identified  when  reaching  the  same  with  the  retraced  section  line. 
The  location  of  the  temporary  corner  planted  at  the  point  of  intersection 
will  then  be  carefully  tested  and  verified  by  remeasurements  to  objects 
and  known  corners  on  the  township  line,  as  noted  in  the  original  field 
notes  of  survey,  and  the  necessary  corrections  made  in  such  relocation. 
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A  periuuDCDt  coruer  will  theu  be  erected  at  the  corrected  location  on  the 
towusbip  line,  properly  marked  and  witnessed,  and  recorded  for  future 
requirements. 

12.  Where  triple  corners  were  originally  established  on  range  lines,  one 
or  two  of  whichhave  become  obliterated^  to  reestablish  either  of  them. — It 
will  be  borne  in  mind  that  only  two  corners  were  established  as  actual 
corners  of  sections,  those  established  on  the  range  line  not  correspond- 
ing with  the  subdivisional  survey  east  or  west  of  said  range  line.  The 
surveyor  will,  therefore,  first  proceed  to  identify  the  existing  comer  or 
corners,  as  the  case  may  be,  and  then  reestablish  the  missing  comer 
or  corners  in  line  north  or  south,  according  to  the  distances  stated 
in  the  original  field  notes  of  survey  in  the  manner  indicated  for  the 
reestablishment  of  double  corners,  testing  the  accuracy  of  the  result 
obtained,  as  hereinbefore  directed  in  other  cases.  If,  however,  the  dis- 
tances between  the  triple  corners  are  not  stated  in  the  original  field 
notes  of  survey,  as  is  frequently  the  case  in  the  returns  of  older  surveys, 
the  range  line  should  be  first  carefully  retraced,  and  marked  in  a  man- 
ner sufficiently  clear  to  admit  of  easy  identification  upon  reaching  sam«» 
during  the  subsequent  proceedings.  The  section  lines  closing  upon  the 
missing  corners  must  then  be  retraced  in  accordance  with  the  original 
field  notes  of  survey,  in  the  manner  previously  indicated  and  directed, 
and  the  corners  reestablished  in  the  manner  directed  in  the  case  of 
double  corners.  The  surveyor  can  not  be  too  careful,  in  the  matter 
of  retracement,  in  following  closely  all  the  recorded  indications  of  the 
original  line,  and  nothing,  however  slight,  should  be  neglected  to  insure 
the  correctness  of  the  retracement  of  the  original  line^  since  there  is  no 
other  check  upon  the  accuracy  of  the  reestablishment  of  the  missing 
corners,  unless  the  entire  corresponding  section  lines  are  remeasured  by 
proportional  measurement  and  the  result  checked  by  a  recalculation  of 
the  areas  as  originally  returned,  which,  at  best,  is  but  a  very  poor  check, 
because  the  areas  expressed  upon  the  margin  of  many  plats  of  the  older 
surveys  are  erroneously  stated  on  the  face  of  the  plats,  or  have  been 
carelessly  calculated. 

13.  Where  triple  corners  toere  originally  establisl^d  on  range  lines,  all 
of  which  are  missing,  to  reestablish  same. — These  corners  should  be 
reestablished  in  accordance  with  the  foregoing  directions,  commeucmg 
with  the  corner  originally  established  when  the  range  line  was  run^ 
establishing  the  same  in  accordance  with  previously  given  directions 
for  restoring  section  and  quarter- section  corners 5  that  is  to  say,  by 
remeasuring  between  the  nearest  known  corners  on  said  township  line, 
and  reestablishing  the  same  by  proportionate  measurement  The  two 
remaining  will  then  be  reestablished  in  conformity  with  the  general 
rules  for  reestablishment  of  double  corners. 

14.  Reestablishment  of  meander  corners, — Before  proceeding  with  the 
reestablishment  of  missing  meander  corners,  the  surveyor  should  have 
carefully  rechained  at  least  three  of  the  section  lines  between  known 
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corners  of  the  township  within  which  the  lost  corner  is  to  be  relocated, 
in  order  to  establish  the  proportionate  measoremeut  to  be  used.  This 
requirement  of  preliminary  remeasorement  of  section  lines  most  in  no 
case  be  omitted;  since  it  gives  the  only  data  upon  which  the  fractional 
section  line  can  be  remeasured  proportionately,  the  comer  marking  the 
terminus,  or  the  meander  corner,  being  missing,  which  it  is  intended  to 
reestablish.  The  missing  meander  corner  will  be  reestablished  on  the 
section  or  township  line  retraced  in  its  original  location,  by  the  proi>or- 
tionate  measurement  found  by  the  preceding  operations,  from  the 
nearest  known  corner  on  such  township  or  section  line,  in  accordance 
with  the  requirements  of  the  original  field  notes  of  survey. 

Meander  corners  hold  the  peculiar  position  of  denoting  a  point  on 
line  between  landowners,  without  usually  being  the  legal  terminus  or 
corner  of  the  lands  owned.  Leading  judicial  decisions  have  affirmed 
that  meander  lines  are  not  strictly  boundaries,  and  do  not  limit  the 
ownership  to  the  exact  areas  placed  on  the  tracts,  but  that  said  title 
extends  to  the  water,  which,  by  the  plat,  appears  to  bound  the  land. 

As  such  water  boundaries  are,  therefore,  subject  to  change  by  the 
encroachment  or  recession  of  the  stream  or  lake,  the  precise  location  of 
old  meanders  is  seldom  important,  unless  in  States  whose  laws  prescribe 
that  dried  lake  beds  are  the  property  of  the  State. 

Where  the  United  States  has  disposed  of  the  fractional  lots  adjacent 
to  shores,  it  claims  no  marginal  lands  left  by  recession  or  found  by  rea- 
son of  erroneous  survey.  The  lines  between  landowners  are  therefore 
regarded  as  extended  beyond  the  original  meander  line  of  the  shore, 
but  the  preservation  or  relocation  of  the  meander  corner  is  important, 
as  evidence  of  the  position  of  the  section  line. 

The  dififerent  rules  by  which  division  lines  should  be  run  between 
private  owners  of  riparian  accretions  are  a  matter  of  State  legislation, 
and  not  subject  to  a  general  rule  of  this  office. 

15.  Fractional  section  lines, — County  and  local  surveyors  being  some- 
times called  upon  to  restore  fractional  section  lines  closing  upon  Indian, 
military,  or  other  reservations,  private  grants,  etc.,  such  lines  should  be 
restored  upon  the  same  principles  as  directed  in  the  foregoing  pages, 
and  checked  whenever  possible  upon  such  corners  or  monuments  as 
have  been  placed  to  mark  such  boundary  lines. 

In  some  instances  corners  have  been  moved  from  their  original  posi- 
tion, either  by  accident  or  design,  and  county  surveyors  are  called  upon 
to  restore  such  corners  to  their  original  positions,  but,  owing  to  the 
absence  of  any  and  all  means  of  identification  of  such  location,  are  una- 
ble to  make  the  result  of  their  work  acceptable  to  the  owners  of  the 
lands  afifected  by  such  corner.  In  such  cases  the  advice  of  this  office 
has  invariably  been  to  the  effect  that  the  relocation  of  such  corner  must 
be  made  in  accordance  with  the  orders  of  a  court  of  comx>etent  jurisdic- 
tion, the  United  States  having  no  longer  any  authority  to  order  any 
changes  where  the  lands  affected  by  such  corner  have  been  disposed  ot 
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BECOBDS. 

The  original  evidences  of  the  pnblic-land  surveys  in  the  following 
States  have  been  transferred,  under  the  provisions  of  sections  2218, 
2219,  and  2220,  United  States  Bevised  Statutes,  to  the  State  authori- 
ties, to  whom  application  should  be  made  for  such  copies  of  the  original 
plats  and  field  notes  as  may  be  desired,  viz: 

Alabama:  Secretary  of  State,  Montgomery. 

Arkansas:  Commissioner  of  State  Lands,  Little  Bock. 

Illinois :  Auditor  of  State,  Springfield. 

Indiana:  Auditor  of  State,  Indianapolis. 

Iowa :  Secretary  of  State,  Des  Moines. 

Kansas:  Auditor  of  State  and  Begister  of  State  Lands,  Topeka. 

Michigan :  Commissioner  of  State  Land  OfQce,  Lansing. 

Mississippi:  Commissioner  of  State  Lands,  Jackson. 

Missouri :  Secretary  of  State,  Jefierson  City. 

Nebraska:  Commissioner  of  Public  Lands  and  Buildings,  Lincoln. 

Ohio :  Auditor  of  State,  Columbus. 

Wisconsin :  Commissioners  of  Public  Lands,  Madison. 

In  other  public-land  States  the  original  field  notes  and  plats  are 
retained  in  the  offices  of  the  United  States  surveyors  general. 

SUBDIVISION  OF  SECTIONS. 

This  office  being  in  receipt  of  many  letters  making  inquiry  in  regard 
to  the  proper  method  of  subdividing  sections  of  the  public  lands,  the 
following  general  rules  have  been  prepared  as  a  reply  to  such  inquiries. 
The  rules  for  subdivision  are  based  upon  the  laws  governing  the  sur- 
vey of  the  public  lands.  When  cases  arise  which  are  not  covered  by 
these  rules,  and  the  advice  of  this  office  in  the  matter  is  desired,  the 
letter  of  inquiry  should,  in  every  iustauce,  contain  a  description  of 
the  particular  tract  or  corner,  with  reference  to  township,  range,  and 
section  of  the  public  surveys,  to  enable  the  office  to  consult  the  record; 
also  a  diagram  showing  conditions  found: 

1.  Subdivision  of  sections  into  quarter  sections. — Under  the  provisions 
of  the  act  of  Congress  approved  February  11, 1806,  the  course  to  be 
pursued  in  the  subdivision  of  sections  into  quarter  sections  is  to  run 
straight  lines  from  the  established  quarter-section  comers.  United 
States  surveys,  to  the  opposite  corresponding  corners.  The  point  of 
intersection  of  the  lines  thus  run  will  be  the  comer  common  to  the  sev- 
eral quarter  sections,  or,  in  other  words,  the  legal  center  of  the  section. 

(a)  Upon  the  lines  closing  on  the  north  and  west  boundaries  of  a 
township,  the  quarter-section  comers  are  established  by  the  United 
States  deputy  surveyors  at  40  chains  to  the  north  or  west  of  the  last 
interior  section  corners,  and  the  excess  or  deficiency  in  the  measure- 
ment is  thrown  into  the  half  mile  next  to  the  ^wnship  or  range  line,  as 
the  case  may  be. 
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(h)  Where  there  are  doable  sets  of  section  comers  on  township  and 
range  lines,  the  quarter  comers  for  the  sections  south  of  the  township 
lines  and  east  of  the  range  lines  are  not  established  in  the  field  by  the 
United  States  depaty  sarveyors,  bnt  in  subdividing  such  sections  said 
quarter  corners  should  be  so  placed  as  to  suit  the  calculations  of  the 
areas  of  the  quarter  sections  adjoining  the  township  boundaries  as 
expressed  upon  the  official  plat,  adopting  proportionate  measurements 
where  the  new  measurements  of  the  north  or  west  boundaries  of  the 
section  differ  from  the  original  measurements. 

2.  Subdivision  of  fractional  sections. — ^^"^here  opi>osite  corresponding 
corners  have  not  been  or  can  not  be  fixed,  the  subdivision  lines  should 
be  ascertained  by  running  from  the  established  corners  due  north,  south, 
east,  or  west  lines,  as  the  case  may  be,  to  the  water  course,  Indian 
boundary  Une,  or  other  boundary  of  such  fractional  section. 

(a)  The  law  presumes  the  section  lines  surveyed  and  marked  in  the 
field  by  the  United  States  deputy  surveyors  to  be  due  north  and  south 
or  east  and  west  lines,  but  in  actual  experience  this  is  not  always  the 
case.  Hence,  in  order  to  carry  out  the  spirit  of  the  law,  it  wUl  be  nec- 
essary in  running  the  subdivisional  lines  through  firactional  sections  to 
adopt  mean  courses  where  the  section  lines  are  not  due  lines,  or  to  run 
the  subdivision  line  parallel  to  the  east,  south,  west,  or  north  boundary 
of  the  section,  as  conditions  may  require,  where  there  is  no  opposite 
section  line. 

3.  Subdivision  of  quarter  sections  into  quarter  quarters. — ^Preliminary 
to  the  subdivision  of  quarter  sections,  the  quarter-quarter  corners  will 
be  established  at  points  midway  between  the  section  and  quarter-section 
corners,  and  between  quarter  corners  and  the  center  of  the  section, 
except  on  the  last  half  mile  of  the  lines  closing  on  the  north  or  west 
boundaries  of  a  township,  where  they  should  be  placed  at  20  chains, 
proportionate  measurement,  to  the  north  or  west  of  the  quarter-section 
corner. 

(a)  The  quarter-quarter  section  corners  having  been  established  as 

directed  above,  the  subdivision  lines  of  the  quarter  section  will  be  run 

straight  between  opposite  corresponding  quarter-quarter  section  corners 
on  the  quarter- section  boundaries.    The  intersection  of  the  lines  thus 

run  will  determine  the  place  for  the  corner  common  to  the  four  quarter- 
quarter  sections. 

4.  Subdivision  of  fractional  quarter  sections. — ^The  subdivision  lines  of 
firactional  quarter  sections  will  be  run  from  properly  established  quarter- 
quarter  section  corners  (paragraph  3)  due  north,  south,  east,  or  west, 
to  the  lake,  water  course,  or  reservation  which  renders  such  tracts 
firactional,  or  parallel  to  the  east,  south,  west,  or  north  boundary  of  the 
quarter  section,  as  conditions  may  require.    (See  paragraph  2  (a).) 

6.  Proportionate  measurement. — By  "  proportionate  measurement,"  as 
used  in  this  circular,  is  meant  a  measurement  having  the  same  ratio  to 
that  recorded  in  the  original  field  notes  as  the  length  of  chain  used  in 
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the  ueiw  meat^urement  has  to  the  length  of  chain  used  in  the  origiual 
survey,  assamiug  that  the  original  and  new  measurements  have  been 
correctly  made. 

ITor  example:  The  length  of  the  line  from  the  quarter-section  corner 
on  the  west  side  of  sec.  2,  T.  24  N.,  E.  14  E,  Wisconsin,  to  the  north 
line  of  the  township,  by  the  United  States  deputy  surveyor's  chain, 
was  reported  as  45.40  chains,  and  by  the  county  surveyor's  measure 
is  reported  as 42.90  chains;  then  the  distance  which  the  quarter-quarter 
section  corner  should  be  located  north  of  the  quarter-section  corner 
would  be  determined  as  follows: 

As  45.40  chains,  the  Government  measure  of  the  whole  distance,  is 

to  42.90  chains,  the  county  surveyor's  measure  of  the  same  distance, 

so  is  20.00  chains,  original  measurement,  to  18.90  chains  by  the  county 

surveyor's  measure,  showing  that  by  proportionate  measurement  in  this 

case  the  quarter-quarter  section  corner  should  be  set  at  18.90  chains 

north  of  the  quarter-section  corner,  instead  of  20.00  chains  north  of 

such  corner,  as  represented  on  the  official  plat.      In  this  manner  the 

discrepancies  between  original  and  new  measurements , are  equitably 

distributed. 

8.  W.  Lamobeux, 

Coinmissioner. 

Depabtment  of  THE  Intebiob, 

October  16, 1896. 
Approved: 

David  B.  Fbancis, 

Secretary. 


PRACTICE— KEVrEW— SECOND   CONTEST-EVII>ENCB. 

State  of  Califobnia  v.  Reeves  (On  Eeview). 

A  contest  allowed  during  the  pendency,  on  appeal,  of  a  prior  suit  involving  the  same 
land  is  without  jarisdiotion ;  and  the  evidence  submitted  therein  cannot  be  con- 
sidered in  support  of  a  motion  for  review  of  the  decision  rendered  in  the  prior 
case. 

Acting  Secretary  Reynolds  to  the  Commissioner  of  the  General  Land  Office^ 

July  1,  1896.  (A.  E.) 

Your  office  letter  of  May  25, 1896,  transmits  a  motion  for  review  of 
departmental  decision  in  the  above  entitled  cause,  rendered  February 
17, 1896  (22  L.  D.,  203).  The  land  involved  is  the  NE.  J  of  the  NE.  J 
and  the  SE.  J  of  the  NE.  I  of  Sec.  18,  T.  5  N.,  R.  10  W.,  S.  B.  M.,  Los 
Angeles,  California.  This  motion  is  filed  by  one  II.  W.  Duncan,  who 
signs  himself  as  attorney  for  the  State  of  California. 

In  this  motion  it  is  admitted  that  there  were  no  errors  of  law  in  the 
departmental  decision  referred  to,  but  the  motion  is  based  upon  the 
testimony  alleged  to  have  been  taken  in  a  contest  case  entitled  Peter 
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B.  Mathiason  v.  Uarlan  B.  Sweet,  assiguee  of  Albert  F.  Beeves.  As 
this  contest  involved  the  land  in  controversy  between  the  State  of 
California  and  Reeves,  and  the  latter  case  was  pending  in  this  Depart- 
ment at  the  time  said  contest  hearing  was  held,  to  wit,  January  14, 
1896, 8aid  liearing  was  irregalar,  erroneously  allowed,  and  was  without 
jurisdiction. 

The  mover  of  the  motion  under  consideration  files  with  bis  motion 
what  he  swears  is  a  correct  copy  of  the  testimony  taken  at  the  hearing 
in  the  contest  case  referred  to,  but  in  view  of  the  fact  that  said  contest 
proceedings  were  illegal,  the  fact  that  the  alleged  copy  is  not  certified 
and  the  testimony  not  sworn  to  is  immaterial. 

The  motion  is  denied. 


TIMBEll  CULTURE  CONTEST-NOTICE  OFCANCELLATION-APPMCATION. 

White  v.  Linnbmann. 

Ono  who  files  an  affidavit  of  contest  against  a  timber  calture  entry,  pending  the 
disposition  of  a  prior  suit  a^j^ainst  the  same  entry,  is  not  entitled  to  notice  of 
cancellation  if  the  entry  is  canceled  nnder  the  prior  proceedings;  nor  will  an 
application  to  enter  tiled  with  the  subsequent  contest  secure  any  right  to  the 
apx^Iicant  if  the  successful  contestant  fails  to  exercise  his  preferred  right. 

Secretary  Francis  to  the  Commissioner  of  the  General  Land  Office^  October 

16^  1896.  (P.  J.  C.) 

The  land  involved  in  this  appeal  is  the  SE.  i  of  Sec.  14,  T.  22,  B.  54, 
Alliance,  Nebraska,  land  district. 

The  history  of  this  tract  as  I  glean  it  from  the  record  is  that  on  Sep- 
tember 25,  1885,  one  David  Freedom  made  timber  culture  entry  of  it; 
that  on  September  27, 1890,  the  same  was  canceled  as  tlie  result  of  a 
contest  initiated  by  one  David  T.  Cummins;  that  subsequent  to  the 
initiation  of  this  contest,  and  on  September  27, 1889,  one  H.  Paddock 
also  filed  a  contest  subject  to  that  of  Cummins;  that  on  November  20, 
1889,  the  plaintiff  herein,  Isaac  White,  filed  a  tliird  contest,  which  was 
endorsed,  ''Filed  N-ov.  20, 1889, — 9:15  A.  M. — subject  to  Cummins  and 
Paddock  v.  Freedom."  Below  this  endorsement  and  apparently  put 
tliere  at  a  later  period  is  this,  "Entry  canceled  by  first  contest 
White  presented  an  application  to  make  timber  culture  entry  of  the 
tract  September  3, 1890.  This  application  is  endorsed,  "Fees  tendered 
and  returned;  application  received  and  filed  September  2, '90,  and  filed 
with  his  application  to  contest."  On  October  20,  1890,  Tongers  H. 
Linnemann  made  timber  culture  entry  of  the  tract. 

On  Juno  9,  1891,  White  presented  at  the  local  office  an  affidavit 
showing  his  qualifications  to  perfect  his  entry;  also  that  Cummins  did 
not  avail  himself  of  his  preference  right  under  his  contest;  that  he 
had  not  received  notice  irom  the  local  office  of  the  cancellation  of 
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Freedom's  entry,  and  was  not  aware  of  it  until  informed  by  his  attor- 
ney, who  discovered  the  fact  by  an  examination  of  the  record.  With 
this  affidavit  he  again  tendered  the  required  fees.  The  local  office 
rejected  this  tender  of  his  fees,  and  his  application  to  enter,  for  the 
reasons,  (1)  that  the  cancellation  of  Freedom's  entry  was  not  the  result 
of  White's  contest^  (2)  that  he  did  not  deposit  the  one  dollar  <'for 
notice  of  cancellation;"  (3)  that  his  application  to  enter  was  not  filed 
with  his  contest,  but  ten  months  thereafter;  (4)  that  the  application 
conflicts  with  the  entry  of  Linnemann,  and  (5)  that  the  timber  culture 
law  has  been  repealed. 

White  appealed,  and  your  office,  by  letter  of  October  14, 1891,  held 
that  it  was  error  not  to  have  notified  White  of  the  cancellation  of  Free- 
dom's entry,  and  ordered  that  Linnemann  be  allowed  sixty  days  in 
which  to  show  cause  why  his  entry  should  not  be  canceled  and  White's 
entry  placed  of  record. 

A  hearing  was  thereupon  had  before  the  local  officers,  and  as  a  result 
they  decided  in  favor  of  Linnemann.  White  appealed,  and  your  office, 
by  letter  of  October  5,  1802,  reversed  their  action,  and  held  defendant's 
entry  for  cancellation,  and  that  plaintiff  be  allowed  to  make  his  timber 
culture  entry,  whereupon  Linnemann  prosecutes  this  appeal. 

There  are  several  specifications  of  error,  but  they  may  be  condensed 
into  one  proposition,  that  is,  can  a  third  contestant,  whose  application 
to  enter  the  land  involved  did  not  accompany  his  contest,  but  was  pre- 
sented and  filed  with  the  contest  before  the  cancellation  of  the  entry 
and  before  the  repeal  of  the  timber  culture  law,  have  such  an  accruing 
right  in  the  laud  as  will  entitle  him  to  perfect  the  entry  so  tendered, 
when  the  prior  contestants  fail  to  exercise  their  preference  rights t 

Cummins  did  not  exercise  his  preference  right.  It  will  be  observed 
that  before  the  expiration  of  the  thirty  days  in  which  Cummins  might 
have  entered  the  land  the  defendant's  entry  was  allowed. 

It  has  been  frequently  decided  by  the  Department  that  a  preference 
right  does  not  accrue  to  a  second  or  third  contestant  where  the  entry  in 
question  is  canceled  as  the  result  of  the  first  contest.  ( Armenag  Simo- 
nian,  13  L.  D.,  696;  Edwin  M.  Wardell,  16  L.  D.,  375;  Adamson  v. 
Blackmore,  16  L.  D.,  Ill ;  Owens  v.  Gauger,  18  L.  D.,  6.)  No  preference 
right  having  accrued  to  White,  he  was  therefore  not  entitled  to  notice 
of  cancellation  of  Freedom's  entry. 

White  could  gain  no  advantage  or  right  by  his  application  to  enter, 
because  at  that  time  the  land  was  segregated  by  a  prior  subsisting 
entiy.  The  rejection,  therefore,  of  his  application  was  not  erroneous. 
(Goodale  v.  Olney,  13  L.  D.,  498;  Maggie  Laird,  13  L.  D.,  502.) 

Your  office  decision  seems  to  have  been  based  largely  on  the  case  of 
Heilman  v.  Syverson  (16  L.  D.,  184).  That  case  has  recently  been  over- 
ruled.   Shea  V.  Williams  (23  L.  D.,  119).    In  that  case  It  was  held  that: 

It  is  a  fundamental  principle  that  rights  secured  hy  an  application  filed  with  a 
timber  oiiltore  contest^  depend  upon  the  establishment  of  the  charge,  and  if  the  con- 
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test  fails  the  application  falls  with  it.  It  is  alao  well  established  that  the  Mcond 
contestant  does  not  secure  any  preference  right  by  reason  of  his  contest,  where  the 
entry  under  attack  is  canceled  in  the  prior  contest  of  another.  Armenag  Simonian 
(13  L.  D.,  696). 

Yoar  office  judgment  is  therefore  reversed,  and  the  entry  of  Linne- 
uiann  will  remain  intact. 


BALLBOAD   OILANT-llTDEMNITir  S£L£CTION-SPE€£FICATIOK  07  LOSS. 

NoBTHEBN  Pacific  R.  R.  Co.  v.  Dbew. 

In  the  case  of  an  indemnity  selection  list  where  the  losses  are  not  arranged  tract  for 
tract,  and  a  tract  is  included  therein  that  is  in  fact  not  lost  to  the  grant,  any 
applicant  for  a  tract  embraced  within  said  list  is  entitled  to  claim  that  the  faii- 
nre  in  the  loss  assigned  relates  to  his  tract. 

Secretary  Francis  to  the  Commissioner  of  the  General  Land  Office^  October 

16y  1896.  (F.  W.  O.) 

On  November  1, 1887,  L.  B.  Drew  was  permitted  to  make  homestead 
entry  for  the  SW.  i  of  Sec.  29,  T.  55  N.,  R.  21  W.,  Dulutb  land  district, 
Minnesota.  This  tract  is  within  the  second  indemnity  belt  of  the  grant 
to  tbe  Kortbern  Pacific  Railroad  Company.  The  company's  rigbt 
under  its  selections  covering  said  ISW.  \  of  Sec.  29  was  considered  in 
departmental  decision  of  Marcb  11, 1896  (not  reported),  in  which  your 
office  decision  of  January  7, 1895,  adverse  to  tbe  company,  was  affirmed. 
Tbe  comi)any  filed  a  motion  for  review  of  said  decision,  as  to  tbe  S.  ^ 
of  tbe  SW.  \  of  said  Sec.  29,  which  motion  was  duly  entertained  and 
returned  for  service.  It  has  since  been  returned  bearing  evidence  of 
service  upon  Drew. 

It  appears  that  tbe  company  first  made  selection  of  tbe  S.  ^  of  tbe  S  W. 
\  in  its  list  of  Aiiril  23, 1883.  This  list  contained  a  designation  of 
losses  equal  in  aniount  to  tbe  selected  land,  but  tbe  same  were  not 
arranged  tract  for  tract  with  tbe  selections.  A  re-arranged  list  was 
filed  June  19,  1891. 

In  tbe  previous  decision  of  this  Department  your  office  decision  was 
affirmed,  upon  tbe  ground,  as  reported  in  your  office  decision,  that 
there  was  a  variance  between  tbe  lists  of  1883  and  1891*  in  tbe  matter 
of  tbe  losses  assigned  as  bases  for  said  selections.  Tbe  ground  upon 
which  tbe  motion  rests  is  that  there  was  no  variance  between  tbe  lists 
of  1883  and  1891. 

An  answer  to  tbe  motion  has  been  filed  on  behalf  of  Drew,  in  which 
attention  is  called  to  tbe  fact  that  in  tbe  list  of  1883  the  company 
specified  as  lost  to  tbe  grant,  and  as  a  part  of  the  bases  on  which  smd 
selection  list  rested,  the  S.  i  of  tbe  SB.  J  of  Sec.  26,  T.  137,  R.  28;  that 
said  tract  does  not  appear  among  tbe  losses  contained  in  the  list  of 
June  19, 1891,  but  the  S.  J  of  tbe  SW.  \  of  said  section  26,  T.  137,  R. 
28,  is  found  designated  as  a  basis,  said  last  mentioned  tract  not  being 
included  in  the  list  of  1883. 
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Upon  inquiry  at  your  office  I  learn  that  tbe  S.  ^  of  the  SB.  J  of  said 
Sec.  25  was  not  lost  to  the  grant,  the  records  showing  that  the  company 
received  patent  therefor.  It  was  presumably  a  clerical  mistake  in 
describing  the  S.  J  of  the  SB.  J  instead  of  the  S.  i  of  the  SW.  J  of  said 
Sec.  25,  which  last  mentioned  tract  was  lost  to  the  grant  by  reason  of 
the  location  of  agricultural  college  scrip  on  October  10, 1867. 

Within  the  second  indemnity  belt  only  certain  losses  will  support  a 
selection,  namely,  losses  after  the  date  of  the  passage  of  tlie  act  of 
July  2, 1864,  and  of  land  within  the  State  in  which  the  selection  is 
made  which  cannot  be  satisfied  from  lands  within  the  first  indemnity 
belt. 

It  is  clear,  therefore,  that  the  list  of  1883  was  unsupported  as  to 
eighty  acres,  that  is,  the  bases  stated  in  the  list  were  eighty  acres 
short  of  the  amount  selected.  This  circumstance  evidences  clearly  the 
necessity  of  requiring  the  losses  to  be  arranged  tract  for  tract  with 
the  selected  lands,  for  had  this  been  done  in  the  original  list  it  would 
have  been  readily  ascertained  which  of  the  tracts  selected  was  based 
upon  this  alleged  loss  that  did  not  exist. 

By  failing  to  arrange  the  losses  tract  for  tract  with  the  selections,  it 
was  within  the  power  of  any  one  attacking  any  part  of  the  selection  list 
to  claim  that  the  failure  in  the  loss  assigned  related  to  his  tract.  Drew 
has  called  attention  to  the  matter,  and  in  my  opinion  is  clearly  entitled 
to  claim  that  the  loss  wrongly  assigned  applied  to  his  tract. 

The  previous  decision  of  this  Department,  recognizing  Drew's  entry 
as  against  the  company's  selection,  is,  for  the  reasons  hereinbefore 
given,  adhered  to,  and  the  motion  for  review  is  accordingly  denied. 


Gbandin  et  al.  v.  La  Bab. 

Motion  for  review  of  departmental  decision  of  Augnst  29, 1896,  23 
L.  D.,  301,  denied  by  Secretary  Francis,  October  16, 1896. 


RAILROAD  GRANT-T^ANDS  EXCEPTEI>— ADDITIONAL  HOMICSTEAD. 

SToRTHEBN  Pacific  E.  E.  Co.  v.  Wallace. 

The  occupancy  of  a  tract  in  connection  with  land  covered  by  <an  original  homestead 
entry,  with  a  view  to  eHtablishing  a  claim  thereto  as  an  additional  homestead, 
excepts  the  tract  so  occupied  from  the  operation  of  a  railroad  grant  on  definite 
location. 

Secretary  Francis  to  the  Conimissioner  of  the  General  Land  Office^  October 
(W.  A.  L.)  16,  1S9G.  (0.  J.  W.) 

On  November  17,  1873,  Robert  Wallace  made  homestead  entry,  No. 
232,  for  tbe  W.  J  NB.  J,  Sec.  34,  T.  18  N.,  R.  18  E.,  North  Yakima, 
Washington,  upon  which  final  proof  was  submitted  February  17, 1881, 
alleging  settlement  November  17, 1873,  and  establishment  of  residence 
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December  10, 1874,  on  which  final  homestead  certificate  issued  Febra- 
ary  17, 1881,  and  patent  issued  March  30, 1882. 

On  April  4, 1890,  Wallace  presented  an  application  to  make  addi- 
tional homestead  entry  for  S.  i  of  SB.  i,  Sec.  27,  T.  18  N.,  B.  18  E.  The 
railroad  company  was  duly  notified  of  said  application,  and  filed  objec* 
tions  against  the  acceptance  of  the  same  May  23, 1890. 

The  land  applied  for  is  within  the  limits  of  the  withdrawal  upon  the 
map  of  general  route  of  the  branch  line  of  said  road,  filed  August 
15, 1873,  but  was  restored  in  November,  1879,  after  the  limits  were 
adjusted  to  the  line  of  the  amended  general  route  filed  June  11, 1879. 
Upon  the  definite  location  of  the  road,  as  shown  upon  the  map  filed 
May  24,  1884,  the  land  in  controversy  fell  within  the  primary  or 
granted  limits  of  said  road. 

On*  July  28, 1887,  said  railroad  company  listed  the  land  in  question 
under  acts  of  July  2, 1864  (13  Stat.,  356),  and  May  31, 1870  (16  Stat., 
378),  per  list  No.  7. 

The  company  filed  a  map  of  amended  general  route  on  June  11, 1879, 
which  was  the  basis  of  the  abrogation  of  the  withdrawal  of  August  15, 
1873,  and  of  the  restoration  of  the  land  then  withdrawn,  in  November, 
1879. 

The  hearing  on  Wallace's  application  to  make  additional  homestead 
eutry  having  been  closed,  on  September  17, 1890,  the  register  at  North 
Yakima  rendered  the  decision  of  the  local  ofiBce,  holding  that  the  claim 
of  Wallace  to  the  ti*act  in  August,  1873,  was  of  such  character  as  to 
except  it  from  the  operation  of  the  grant  to  the  company;  that  his 
continued  claim  and  cultivation  of  the  land  up  to  the  present,  excepted 
it  from  the  withdrawal  of  June  11, 1879,  and  also  from  the  withdrawal 
for  the  definite  location  of  the  road,  May  24,  1884.  The  company 
appealed  from  this  decision,  and  on  May  11, 1895,  your  office  reversed 
the  finding  and  held,  that  Wallace  could  not  claim  the  benefit  of  any 
settlement  rights  antedating  the  perfection  of  his  homestead  entry, 
upon  which  x)atent  issued  March  30, 1882,  and  upon  which  his  applica- 
tion to  make  additional  homestead  entry  is  predicated. 

From  this  decision  Wallace  appeals. 

Upon  examination,  it  appears  that  Wallace  was  claiming  the  land  iu 
controversy  as  early  as  1870;  that  he  commenced  to  work  upon  it  in  the 
fall  of  1873,  and  in  1874  planted  several  acres  of  it  to  crop,  and  has 
ever  since  claimed,  cultivated  and  used  it.  His  original  occupancy,  he 
states,  was  with  a  view  to  its  acquisition  under  timber  culture  laws, 
but  he  does  not  seem  to  have  placed  such  claim  of  record  at  any  time, 
and  inasmuch  as  he  was  not  in  the  year  1873  residing  upon  it  or  con- 
templating settlement  upon  it,  it  would  seem  that  his  claim  was  not  of 
such  character  on  August  15, 1873,  as  to  except  it  from  the  grant  to  the 
company,  if  the  withdrawal  of  1873  had  been  valid,  but  the  route  of 
1873  was  abandoned  and  all  lands  along  that  line  released.  (Morrill  t^. 
Northern  Pacific  B.  E.  Co.,  22  L.  D.,  53G.)    He  continued  to  cultivat 
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and  cLiim  it,  however,  and  upon  the  perfection  of  bis  homestead  entry 
of  the  eighty  acres  adjoining  it,  he  changed  his  purpose  of  acquiring 
title  under  timber  culture  laws,  and  adopted  that  of  covering  it  by  an 
additional  homestead  entry,  his  use  and  possession  of  it  continuing. 

Your  office  held  in  effect  that  he  could  have  no  lawful  settlement 
upon  this  land  while  residing  upon  the  eighty  acres  for  which  he  had 
made  homestead  entry,  and,  inferentially,  that  when  he  commenced 
his  cultivation  and  use  of  the  land  in  question,  it  was  in  reservation. 
It  may  be  safely  said  upon  the  authority  of  Morrill  v.  Northern  Pacific 
B.  B.  Co.,  already  quoted,  that  it  was  not  in  reservation  by  either  the 
withdrawal  of  1873  or  of  1879,  and  was  not  withdrawn,  if  at  all,  until 
May  24,  1884.  Wallace's  use  and  cultivation  of  the  land  covered  the 
period  from  August,  1873,  to  May  24, 1884,  the  date  of  the  company's 
definite  location,  and  therefore  a  period  during  which  such  use  and 
cultivation  might  ripen  into  a  right  in  Wallace  preceding  the  definite 
location  of  the  road.  Did  Wallace  predicate  such  rightt  The  claim 
of  the  company  to  this  land  is  based  upon  the  act  of  July  2,  1864 
(13  Stat.,  365).  The  third  section  of  said  act  grants  to  the  company 
every  alternate  section  of  public  land,  not  mineral,  designated  by  odd 
numbers,  to  the  amount  of  twenty  alternate  sections  per  mile  on  each 
side  of  said  railroad  line,  subject  to  the  following  qualification,  viz: 

Whcuever  on  tbe  line  thereof*  the  United  States  have  full  title,  not  reserved,  sold, 
grmited  or  otherwise  appropriated,  and  free  from  pre-emption  or  other  claims  or 
rights  at  the  time  the  line  of  said  road  is  definitely  fixed,  and  a  plat  thereof  filed  in 
the  office  of  the  commissioner  of  the  general  land  office. 

The  lands  therefore  covered  by  the  granting  act  are  subject  to  the 
lawful  claims  and  rights  of  settlers  existing  at  the  time  of  the  passage 
of  the  act  or  which  may  exist  at  the  time  the  line  of  the  road  is  defi- 
nitely fixed,  and  the  map  of  location  filed.  Wallace's  claim  on  the 
land  as  a  timber  culture  entry  would  have  excepted  the  land  from  the 
grant,  if  it  had  been  of  record.  He  changed  his  purpose  of  entering  it 
for  timber  culture  and  continued  to  cultivate  and  use  it  with  a  view  to 
entering  as  additional  homestead.  Gould  he  lawfully  do  thisf  This 
change  of  purpose  seems  to  have  occurred  in  March,  1882.  At  the 
time  Wallace  made  his  homestead  entry  in  an  even  section  within 
the  limits  of  the  company's  grant,  he  was  restricted  to  an  entry  of 
eighty  acres  only.    The  act  of  March  3, 1879,  provides : 

That  from  and  after  the  passage  of  this  act,  the  even  sections  within  the  limits  of 
any  grant  of  public  lands  to  any  railroad  company,  or  to  any  military  road  com- 
pany, or  to  any  State  in  aid  of  any  railroad  or  military  road  shall  be  open  to  settlers 
nnder  the  homestead  laws  to  the  extent  of  one  hundred  and  sixty  acres  to  each  set- 
tler, and  any  person  who  has,  under  existing  laws,  taken  a  homestead  on  any  even 
section  within  the  limits  of  any  railroad  or  military  road  land  grant,  and  who  by 
existing  laws  shall  have  been  restricted  to  eighty  acres,  may  enter  under  the  home- 
stead laws  an  additional  eighty  acres  adjoining  the  land  embraced  in  his  original 
entry  if  such  additional  land  be  subject  to  entry ;  or  if  such  person  so  elect,  he  may 
surrender  his  entry  to  tho  United  States  for  cancellation,  and  thercn]>on  bo  entitled 
to  enter  lands  under  the  homestead  laws  the  same  as  if  the  surrendered  entry  had 
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not  been  made.  And  any  person  bo  making  additional  entry  of  eighty  acres,  or  Dew- 
entry  after  the  surrender  and  cancellation  of  his  original  entry,  shall  be  permitted 
BO  to  do  without  payment  of  fees  and  commission ;  and  the  residence  and  oultivation 
of  such  person  upon  and  of  the  land  embraced  in  his  original  entry  shall  be  consid- 
ered residence  and  cnltivation  for  the  same  length  of  time  upon  and  of  the  land 
embraced  in  his  additirnal  or  now  entry,  and  shall  be  deducted  from  the  five  years' 
residence  and  cultivation  reqnired  by  law:  Proridedf  That  in  no  case  shall  patent 
issue  upon  an  additional  or  new  homestead  entry  under  this  act  until  the  person  has 
actually,  and  in  conformity  with  the  homestead  laws,  occupied,  resided  upon,  and 
cultivated  the  land  embraced  therein  at  least  one  year.     (20  Stat.,  472.) 

It  seems  clear  that  when  in  March,  1882,  Wallace  commenced  to  use 
and  cultivate  the  laud  with  a  view  to  its  incorporation  with  his  original 
homestead  adjoining  thereto,  that  be  had  a  right  under  the  law  to  do 
BO,  and  that  from  that  date  his  residence  on  and  cultivation  of  his 
original  homestead  in  connection  therewith,  would  be  deemed  residence 
on  and  cultivation  of  this  land.  The  right  thus  predicated  existed 
when  the  company  definitely  located  the  line  of  its  road,  May  24, 1884, 
and  the  land  was  thereby  excepted  from  the  grant. 

Your  office  decision  is  accordingly  reversed,  and  Wallace's  applica- 
tion to  make  additional  homestead  entry  for  the  land  in  question  is 
accepted,  subject  to  his  compliance  with  the  law  in  such  cases. 


Drewioke  v.  the  State  of  Minnesota. 

Motion  for  review  of  departmental  decision  of  July  23, 1896, 23  L.  D., 
148,  denied  by  Secretary  Francis,  October  16, 1890. 


OKL.AIIOMA  TOWN  IX)TS-TRANSFEREB-DEKD. 

Habrington  BT  AL.  V.  Hegabty. 

The  right  of  an  assignee  claiming  through  a  town  lot  occnpant,  who  has  complied 
witli  the  law,  to  receive  a  deed,  is  not  afTected  by  the  fact  that  the  application 
of  such  assignee  is  in  the  interest  of  one  who  was  disqualified  as  nn  original  lot 
occnpant  on  aoconnt  of  being  inside  the  Territory  at  the  hour  of  opening. 

Secretary  Francis  to  the  Commissioner  of  the  General  Land  OfficCj  October 
(W.  A.  L.)  16j  1896.  (C.  J.  W.) 

Jolin  Harriugton,  William  Eeaves,  Martha  Blanchard,  and  Charles 
E.  ITeg^arty,  filed  applications  adverse  to  each  other  for  a  deed  to  lot 
19,  block  B,  Perry,  Oklahoma,  and  on  the  8th  of  October,  1894,  a  hear- 
mg  was  had  between  said  parties  before  the  townsite  board,  at  which 
they  found  that  one  W.  J.  Taylor  was  the  first  legal  occnpant  of  the 
lot,  and  that  his  occupancy  was  maintained  and  was  continuing  at  the 
date  of  the  townsite  entry,  and  that  Hegarty  was  a  bona  fide  purchaser 
from  him,  since  that  date,  had  made  valuable  improvements,  and  was 
therefore  entitled  to  a  deed.  From  this  decision  the  losing  applicants 
all  appealed. 
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On  July  1, 1895,  your  office  affirmed  tlie  finding  of  tlie  board.  The 
losing  applicants  made  farther  appeal,  and  on  February  17, 1896,  your 
office  decision  was  affirmed  here.  On  June  19,  1896,  Harrington  filed 
a  motion  for  new  trial,  based  on  alleged  newly  discovered  evidence, 
which  alleged  evidence  is  sabstantially — 

That  at  the  date  of  Hegarty's  application  for  a  deed  J.  E.  Malone 
was  owner  of  a  half  interest  in  said  lot,  and  that  since  the  application 
Hegarty  has  conveyed  the  other  half  to  the  wife  of  J.  E.  Malone;  that 
said  application  is  for  the  benefit  of  Malone,  who  was  a  ^^ sooner"  and 
disqualified. 

The  motion  was  entertained  here,  has  been  served,  and  is  now  to  be 
considered. 

It  is  not  insisted  that  at  the  date  of  Hegarty's  purchase  from  W.  J. 
Taylor,  who  was  found  to  be  the  occupant  in  his  own  right  of  the  town 
lot  in  qaestion,  at  the  date  of  the  townsite  entry,  Malone  had  any  inter- 
est in  it,  but  that  after  Hegarty's  purchase  from  Taylor,  and  before 
Hegarty  as  assignee  of  Taylor  applied  for  a  deed,  Malone  became  inter- 
ested in  the  lot  to  the  extent  of  one  half.  That  the  conveyance  from 
Taylor  to  Hegarty  was  a  valid  transfer  of  his  right  to  a  deed  seems 
free  from  doubt.  The  entry  of  the  land  for  townsite  purposes,  by 
trustees,  is  by  the  law  declared  to  be  for  the  benefit  and  use  of  its  occu- 
pants, at  the  date  of  such  entry,  according  to  their  respective  interests. 
Taylor  then  had  earned  a  deed  to  the  lot  in  question,  nineteen  days 
before  the  execution  of  his  deed  to  Hegarty.  Under  date  of  November 
30, 1894,  the  Secretary  of  the  Interior  promulgated  certain  rules  for  the 
guidance  of  township  trustees  in  the  execution  of  their  trusts  (19  L.  D., 
334).    The  first  paragraph  of  Eule  Ko.  7  thereof  is  as  follows: 

The  entry  having  heen  made  for  the  use  and  benefit  of  the  occupibntS;  only  those 
who  were  occapants  of  lots  at  the  date  of  entry,  or  their  assignees  thereafter,  are 
entitled  to  the  allotments  hereinafter  provided  for. 

Hegarty  then,  at  the  time  he  became  the  assignee  of  Taylor,  was 
vested  with  the  right  to  a  deed  for  the  lot  in  lieu  of  Taylor. 

The  motion  presents  this  question — 

Was  Malone  by  reason  of  his  presence  inside  the  Territory  to  be 
opened,  at  the  hour  of  opening,  disqualified  from  becoming  thereafter 
the  owner  by  purchase  of  any  land  in  the  Territory,  after  title  to  the 
same  had  been  earned  by  a  qualified  settler,  acting  for  himself  t 

The  last  clause  of  the  proviso  to  Sec.  13  of  the  act  of  March  2, 1889 
(25  Stat.,  980),  is  as  follows: 

And  provided  fur  thcj;  That  each  entry  shall  be  in  square  form  as  nearly  as  practica- 
ble, and  no  person  be  permitted  to  enter  more  than  one-qnarter  section  thereof,  but 
until  said  lands  are  opened  to  settlement  by  proclamation  of  the  President,  no  per- 
sons shall  be  permitted  to  enter  upon  and  occupy  the  same,  and  no  person  violating 
this  provision  shall  ever  be  permitted  to  enter  any  of  said  lauds,  or  acquire  any 
right  thereto. 

J814— VOL  23 25 


386  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

The  town  lot  in  question  is  in  the  Cherokee  Outlet,  and  was  opened 
to  settlement  September  16, 1893  (27  Stat,  612).  The  prohibitory  clause 
in  said  act  is  as  follows : 

No  person  shall  be  permitted  to  occupy  or  enter  npon  any  of  the  lands  herein 
referred  to,  except  in  the  manner  prescribed  by  the  proclamation  of  the  President 
opening  the  same  to  settlement ;  and  any  person  otherwise  occupying  or  entering 
npon  any  of  said  lands  shall  forfeit  all  right  to  acquire  any  of  said  lands.  (27  Stat., 
643.) 

In  the  proclamation  of  the  President  issued  August  19, 1893,  open> 
ing  the  Cherokee  Outlet  (28  Stat.,  1222),  the  inhibition  above  quoted 
was  Ret  out  in  the  precise  language  of  the  statute.  It  may  be  then 
said  that  the  inhibition  against  ^<  soonerism  "  applies  to  lands  in  the 
Cherokee  Outlet.  The  words  *'  any  of  these  lands  "  used  in  said  pro- 
hibitory clause  include  town  lots,  so  that  the  inhibition  applies  to  entry 
or  occupancy  of  town  lots  in  said  Territory. 

The  prohibitory  clauses  quoted  will  be  more  fully  understood  by  con- 
sidering them  in  connection  with  the  act  of  March  1, 1889  (25  Stat, 
757),  the  act  ratifying  and  confirming  an  agreement  with  the  Muscogee 
(or  Creek)  Indians,  whereby  a  large  body  of  their  lands  had  been  ceded 
to  the  United  States.    The  second  section  of  the  act  is  as  follows: 

That  the  lands  acquired  by  the  United  States,  under  said  agreement,  shall  be  a 
part  of  the  public  domain,  but  they  shall  only  be  disposed  of  in  accordance  with 
the  laws  regulating  homestead  entries,  and  to  the  persons  qualitied  to  make  sncb 
homestead  entries,  not  exceeding  one  hundred  and  sixty  acres  to  one  qualified  claim- 
ant. And  the  provisions  of  section  twenty-three  hundred  and  one  of  the  Revised 
Statutes  of  the  United  States  shall  not  apply  to  any  lands  acquired  under  said 
agreement.  Any  person  who  may  enter  upon  any  part  of  said  lands  in  said  agree- 
ment mentioned  prior  to  the  time  that  the  same  are  opened  to  settlement  by  act  of 
Congress  shall  not  be  permitted  to  occupy  or  to  make  entry  of  such  lands  or  lay  any 
claim  thereto. 

In  the  case  of  Smith  v.  Townsend  (U.  S.,  148-490),  the  supreme  court 
construed  the  prohibitory  clause  last  quoted,  together  with  the  one 
contained  in  the  act  of  March  2, 1889,  and  treated  them  as  signifyiug 
the  same  thing,  and  that  under  them,  presence  in  the  Territory  at  the 
hour  of  opening,  disqualified  a  person  to  take  a  homestead  therein. 
The  court  declares  it  was 

the  evident  intent  of  Congress  by  this  legislation  to  put  a  wall  around  this  entire 
territory,  and  disqualify  from  the  right  to  acquire  under  the  homestead  laws,  anr 
tract  within  its  limits,  every  one  who  was  not  outside  of  that  wall  on  April  22. 
When  the  hour  came  the  wall  was  thrown  down,  and  it  was  a  race  between  all  outside, 
for  the  various  tracts  they  might  desire  to  take  to  themselves  as  homesteads. 

It  would  tlierefore  seem  that  the  purpose  of  the  prohibition  was  to 
secure  fair  play  amongst  all  homeseekers  under  the  homestead  laws, 
and  that  the  prohibition  would  cease  to  operate  as  to  any  particular 
tract  when  it  ceased  to  be  subject  to  the  homestead  or  settlement  laws. 
The  town  lot  in  question  ceased  to  be  subject  to  occupancy  and  settle- 
ment under  townsite  laws  before  Malone  sought  to  acquire  any  interest 
in  it}  nor  does  it  appear  that  he  seeks  to  acquire  any  right  to  it  through 
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homestead  or  townsite  laws.  The  fact  that  he  was  inside  the  Territory, 
sit  the  hour  of  opening,  does  not  disqualify  him  as  a  purchaser  from  one 
who  purchased  from  Taylor,  who  earned  title  to  the  lot  by  being  its 
occupant  at  the  date  of  the  townsite  entry.  Hegarty  is  the  applicant 
for  this  deed,  is  fre6  from  disqualification,  and  is  entitled  to  a  deed  as 
assignee  of  Taylor. 
The  motion  is  accordingly  denied. 


HAILROAD  XANDS-SECnON  6,  ACT  OF  MABCH  8,  1887. 

Power  v.  Olson  et  al. 

Tlio  right  of  purchase  under  section  5,  act  of  March  3,  1887,  is  limited  to  ''ttio 
numbered  sections  prescribed  in  the  grant/'  and  therefore  cannot  be  exercised 
to  secure  title  to  even  numbered  sections  selected  under  the  indemnity  provisions 
of  the  act  of  June  22,  1874. 

Secretary  Francis  to  the  Commissioner  of  the  Oeneral  Land  Office,  October 
(W.  A.  L.)  16y  1896.  (J.  L.  McO.) 

On  March  31, 1877,  the  Northern  Pacific  Kailroad  Company,  per  list 
No.  5,  selected,  nnder  the  act  of  June  22, 1874,  the  following  described 
lands,  to- wit:  lots  1,  2,  3,  and  4,  and  the  S.  i  of  the  NW.  J,  of  Sec.  4; 
lots  1,  2,  3,  and  4,  the  S.  i  of  the  NB.  J,  the  SE.  i  of  the  NW.  i,  and 
the  SE.  J,  of  Sec.  6;  the  NW.  J,  and  the  N.  i  of  the  NE.  J,  of  Sec.  8— 
all  in  T.  135,  E.  62;  also  the  W.  i  of  the  NW.  J,  the  S.  i  of  the  SW.  J, 
and  the  S.  i  of  the  SE.  J,  of  Sec.  34,  T.  136,  R.  52,  Fargo  land  district, 
North  Dakota. 

On  May  13, 1891,  your  office  held  said  list  for  cancellation,  with  the 
exception  of  the  S.  i  of  the  NE.  J  of  Sec.  6,  and  the  NW.  J  of  Sec.  8, 
because  made  upon  invalid  bases. 

No  appeal  was  filed  by  the  company  from  said  decision ;  and  said 
list  of  selections  was,  by  your  office  letter  of  September  30,  1891,  can- 
celed— excepting  as  to  the  two  tracts  last  named. 

On  December  18, 1891,  James  B.  Power  applied  to  enter  all  the  tracts 
above  described,  under  the  4th  section  of  the  act  of  March  3, 1887  (24 
Stat.,  556). 

On  December  2, 1891,  Gunder  Olson  made  homestead  entry  for  the 
SE.  J  of  Sec.  34,  T.  136,  E.  52;  and  on  December  8, 1891,  Joseph  A. 
Beeton  made  homestead  entry  for  the  S.  J  of  the  SW.  J  of  said  Sec.  34. 

On  October  15, 1892,  your  office  rejected  Power's  application,  for  the 
reason  that  the  4th  section  of  the  act  of  March  3, 1887,  applied  only  to 
lands  that  had  been  erroneously  certified  or  patented  to  railroad  com- 
panies, and  it  was  stated  that,  if  he  had  any  rights  under  said  act,  they 
would  come  under  the  5th  section  thereof. 

I\)\ver  appealed  to  the  Department,  which  affirmed  said  decision,  on 
April  16,  1894  (L.  &  E.  copybook  No.  286,  page  126);  and  on  review, 
October  i2, 199  i  (L.  &  E.  copybook  No.  296,  page  1). 
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While  the  case  was  peuding  certaiu  other  parties  had  appUed  to  enter 
certain  of  the  tracts  hereinbefore  described.  Their  ap[>lication8  "were 
suspended  pending  the  final  disposition  of  Power's  application. 

On  February's,  1895,  Power  filed  in  the  local  oflSce  notice  of  his  inten- 
tion to  submit  proof  in  support  of  his  claim  to  purchase  under  section 
5  of  said  act.  At  the  time  appointed  he  introduced  evidence  showing 
that  he  was  a  native  bom  citizen  of  the  United  States;  that  he  pur- 
chased the  lands  in  question  from  the  Northern  Pacific  Railroad  Com- 
pany under  contract  in  1880  and  1881,  receiving  deeds  therefor  in 
January,  1883. 

On  Janaary  12, 1895,  the  local  officers  held  that  his  application  to 
purchase  should  not  be  allowed. 

Power  appealed  to  your  office,  which,  on  April  11, 1896,  affirmed  the 
decision  of  the  local  officers,  on  the  ground  that 

the  grant  ^ade  by  the  act  of  Jnly  2, 1861,  to  the  Northern  Pacific  Railroad  Company 
vaa  of  odd  numbered  sections;  the  lands  applie<l  for  by  Power  are  within  even  num- 
bered sections,  and  are  therefore  not  within  the  sections  prescribed  by  the  j^raut. 

Therefore  your  office  affirmed  the  decision  of  the  local  officers. 

Power  has  appealed  to  the  Department,  on  the  ground,  in  substance, 
that 

said  act  of  March  3,  1887,  being  remedial  in  character,  should  be  liberally  construed, 
and  the  provisions  of  the  fifth  section  should  apply  to  the  case  at  bar. 

In  his  argument  in  support  of  his  appeal  he  contends : 

Ko  one  will  question  the  proposition  that  the  design  of  said  section  is  to  afford 
protection  to  good  faith  purchasers  of  lands  from  railroad  companies,  to  which  anch 
companies  had  no  just  claim;  and  there  is  no  question  but  this  appellant  is  such  a 
purchaser.  The  evidence  in  the  case  shows  that  the  appellant  paid  a  valid  consider- 
ation at  the  time  of  the  purchase,  and  also  that,  instead  of  procuring  the  lands  for 
the  purpose  of  selling  the  same  upon  speculation,  he  at  once  after  purchase  entered 
into  possession,  and  has  ever  since  occupied  and  improved  them  as  a  farm  and  home. 
We  ore  aware  of  the  fact,  as  stated  by  the  Hon.  Commissioner  in  his  decision,  that 
section  5  of  said  act  speaks  of  and  in  fact  may  relate  to  the  numl>ered  sectious  pre- 
scribed in  the  grant  to  the  railroad  company;  but  we  say  this  does  not  of  necessity 
limit  the  right  to  purchase  to  odd  numbered  sectious  alone,  when  we  take  into  c^m- 
sideration  the  nature  of  the  statute,  the  object  for  which  it  was  enacted,  and  the 

rules  of  construction  to  be  applied  thereto The  act,  taken  as  a  whole, 

clearly  shows  that  Congress  fully  intended  to  protect  all  persons  who,  being  citizens 
of  the  Unit'Cd  Stjites,  or  had  declared  their  intention  to  become  such,  had  in  goo<l 
faith  purchased  lauds  from  railroad  companies  to  which  it  was  found,  in  the  final 
adjustment  of  the  grant,  that  such  companies  had  no  title  or  jnst  claim.  We  can 
not  believe  that  Congress  ever  intended  to  grant  protection  to  one  class  of  citizens, 
and  deny  its  protection  to  another  class  equally  innocent. 

The  language  of  section  5  of  said  act,  in  so  far  as  it  bears  ni>on  the 
question  here  in  issue,  is  as  follows: 

That  where  any  said  company  shall  have  sold  to  citizens  of  the  United  States,  or 
to  persons  who  have  declared  their  intention  to  become  such  citizens,  as  a  part  of 
its  grant,  lands  not  conveyed  to  or  for  the  use  of  such  company,  said  lands  being  the 
numbered  sectious  prescribed  in  the  grant,  and  being  coterminous  with  the  con- 
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Btmcted  parts  of  said  road  and  where  the  lands  so  sold  are  for  any  reason  excepted 
from  the  operation  of  the  grant  to  said  company,  it  shall  be  lawfnl  for  the  bona  fide 
purchaser  thereof  from  said  company  to  make  payment  to  the  United  States  for  said 
lands  at  the  ordinary  government  price  for  like  lands;  and  thereupon  patents  shall 
issne  therefor  to  said  bona  fide  purchaser,  his  heirs  or  assigns. 

The  langaage  of  the  act  is  sach  that  I  see  no  escape  from  the  conclu- 
Rion  that  it  was  the  intention  of  Congress  to  provide  only  for  the  pur- 
chase of  such  lands  as  are  ''  the  numbered  sections  prescribed  in  tlie 
grant"  to  a  railroad  company.  It  follows,  therefore,  that  the  local 
officers  and  your  office  were  correct  in  denying  Power's  application  to 
purchase  lands  in  even  numbered  sections,  which  were  never  a  part  of 
the  original  grant  to  the  Northern  Pacific  Eailroad  Company. 

Your  office  decision  was  correct,  and  is  hereby  affirmed. 


AMENT>MENT  OF  ENTRY-NON-COXTIGUITT. 

B.  F.  Bynum  et  al.  (On  Review). 

An  entry  cannot  be  amended  under  section  2372  R.  S.;  if  the  certificate  of  the  origi- 
nal purchaser  has  been  assigned,  or  his  right  transferred. 

An  intervening  atlverse  claim  of  record  bars  the  aUowance  of  an  amendment  under 
the  provisions  of  said  section. 

A  homestead  entry  embracing  non- contiguous  tracts,  may  be  ef^nitably  confirmed, 
where  the  non-contiguity  arises  through  the  necessary  cancellation  of  the  entry 
as  to  one  of  the  sub-divisions  covered  thereby,  on  account  of  a  prior  adverse 
claim  thereto,  and  where  said  entry  was  made  in  ignorance  of  snch  adverse  right. 

Secretary  Francis  to  the  Commissioner  of  the  Oeneral  Land  Office^  October 
( W.  A.  L.)  lh\  1696.  \  (P.  W.  0.) 

July  26, 18G0,  Benjamin  F.  and  James  M.  Bynum  made  graduation 
cash  entry  at  the  Huntsville  land  office,  Alabama,  for  tlie  KE.  ^  of  the 
N W.  J  and  the  SW.  J  of  the  NE.  i  of  Sec.  11,  T.  4,  E.  6  E.  Upon  said 
graduation  cash  entry  patent  issued  December  1, 18C0. 

Subsequently  to  the  allowance  of  said  entry  the  local  officers  i)er- 
mitted  one  William  H.  Hall  to  make  homestead  entry  covering  the  SE.  \ 
of  the  NW.  J,  the  "SW.  i  of  the  NE.  J,"  and  the  NW.  J  of  the  SE.  J 
of  said  section  11,  upon,  which  he  made  final  proof  and  certificate  issued. 

Upon  examination  of  said  entry  by  your  office  the  conflict  as  to  the 
SW.  J  of  the  NE.  J  was  discovered,  and  by  your  office  letter  "C^'  of 
March  22, 1882,  the  local  officers  were  directed  to  call  upon  Hall  to  show 
cause  why  his  entry  should  not  be  canceled.  By  letter  of  June  22, 1882, 
the  local  officers  reported, 

that  we  notified  Mr.  Hall  on  the  25th  of  March,  1882,  and  now  transmit  herewith  an 
affidavit  from  B.  F.  Bynum  showing  that  he  intended  to  enter,  has  been  paying  taxes 
npon  and  cultivating,  the  N.  \  of  the  NW.  ^,  and  stating  that  this  is  the  land  he  has 
always  claimed  as  his. 

By  your  office  letter  *<M''  of  November  13,  1882,  the  affidavit  of 
Benjamin  F.  Bynum  above  referred  to  was  returned,  and  the  local 
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officers  were  advised  that,  as  tbe  graduation  cash  entry  was  made  in 
the  name  of  James  M.  and  Benjamin  F.  Bynum,  the  affidavit  for  change 
in  the  entry  must  be  made  by  both  the  parties  interested,  and  further, 
that  it  must  be  supported  by  other  corroborative  evidence,  as  the  affi- 
davit of  the  party  or  parties  interested  is  not  deemed  sufficient  to 
authorize  a  change  of  entry  under  section  2372  of  the  Eevised  Statutes. 
This  affidavit,  it  appears,  was  returned  to  the  attorney  who  representee! 
the  parties  in  seeking  to  have  the  change  in  entry  allowed,  and  it  does 
not  appear  to  have  since  been  filed.  j 

The  second  application  to  amend  was  made  in  March,  1893,  the 
affidavit  being  made  by  William  H.  Hall,  who  signed  as  the  assignee 
of  James  M.  Bynum,  deceased,  and  Benjamin  P.  Bynum.  This  appli- 
cation was  held  to  be  not  sufficient,  by  your  office  decision  of  April  22, 
1893,  and  appeal  was  duly  taken  to  this  Department,  which  appeal  was 
considered  under  departmental  decision  of  August  18, 1894  (19  L.  D., 
112),  in  which  it  was  held  that  an  application  under  section  2372  of  the 
Bevised  Statutes,  for  the  amendment  of  a  graduation  cash  entry,  most 
be  supported  by  the  affidavit  of  the  original  purchaser  or  his  legal 
representatives. 

A  motion  was  filed  for  review  of  this  decision,  claiming  that  the 
Department  did  not  have  a  complete  record  before  it  when  the  decision 
complained  of  was  rendered.  This  motion  was  considered  in  depart- 
mental decision  of  February  10, 1896  (not  reported),  which  granted  the 
application  as  applied  for.  Said  decision  was,  however,  subsequently 
recalled,  and  has  never  been  promulgated,  and  the  case  has  been  again 
considered  by  this  Department. 

The  motion  for  review  urges  that  the  original  application  forwarded 
in  letter  of  June  22,  1882,  from  the  local  officers,  was  the  joint  applica- 
tion of  James  M.  and  B.  F.  Bynum. 

As  before  stated,  the  affidavit  forwarded  in  1882  was  returned.  From 
its  description  and  the  cause  for  its  return,  stated  in  your  office  decision 
of  November  13, 1882,  the  statement  upon  which  the  motion  is  based 
is  not  supported  by  the  record.  In  the  affidavit  filed  in  1893  Hall  signs 
as  assignee  of  James  M.  Bynum,  deceased.  As  to  when  the  assign- 
ment was  made  does  not  appear  from  the  record  before  me.  With  the 
l>npcrs  is,  however,  the  certificate  of  the  judge  and  ex-officio  clerk  of 
the  probate  court  in  and  for  Jackson  county,  Alabama,  which  shows 
that  on  May  6, 1882,  Benjamin  F.  Bynum  did  by  deed  convey  the  K.  J 
of  the  NW.  J  of  said  section  11  to  William  H.  Hall.  Whether  this 
transfer  was  prior  or  subsequent  to  the  execution  of  his  affidavit 
forwarded  with  the  letter  from  the  local  office,  dated  June  22, 1882,  does 
not  clearly  appear.  But  this  is  not  material  in  view  of  the  conclusion 
reached. 

Upon  the  showing  made  and  the  entire  record  before  this  Department 
it  does  not  appear  that  application  for  a  change  of  the  graduation  cash 
entry  was  ever  made  by  James  M.  Bynum  or  his  legal  representatives. 
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Fnrtber,  as  it  is  claimed  that  the  rights  of  James  M.  and  Benjamin 
F.  Bynum,  under  their  certificate  of  purchase,  have  been  assigned^ 
the  amendment  of  the  entry  is  not  permissible  nnder  section  2372  of 
tlie  Revised  Statutes,  which  only  authorizes  an  amendment  '<  where 
the  certificate  of  the  original  purchaser  has  jiot  been  assigned  or  his 
right  in  any  way  transferred,"  etc. 

In  this  connection  it  might  be  noted  thatux)on  inquiry  at  your  ofice  I 
learn  that  the  NW.  J  of  the  NW.  J  of  said  section  11,  which  is  desired 
to  be  included  iu  the  cash  entry  by  amendment,  is  shown  by  your 
office  records  to  have  been  entered  under  the  homestead  laws  by  one 
J,  Harrison  on  November  21,  1867;  which  entry,  although  having 
expired,  is  still  of  record,  uncanceled. 

While  it  may  be  possible  to  clear  the  record  of  said  adverse  claim, 
yet  so  long  as  it  remains  of  record  it  would  bar  the  amendment  as 
applied  for  under  the  section  of  the  Revised  Statutes  before  referred  to. 

For  the  reasons  before  given  the  motion  must  be  and  is  accordingly 
denied,  and  the  previous  decision  of  this  Department  denying  the  appli- 
cation for  amendment  is  adhered  to.  This  must  result  in  an  order  for 
cancellation  of  Hall's  homestead  entry  as  to  said  SW.  J  of  the  NB.  J, 
which  would  leave  the  remaining  tracts  covered  by  said  entry,  namely, 
the  SB.  J  of  the  NW.  J  and  the  NW.  J  of  the  SB.  i,  non-contiguous. 
As  Hall  is  asserted  to  be  the  successor  in  interest  to  both  James  M. 
and  B.  F.  Bynum  he  may  be  protected  as  to  said  SW.  J  of  the  KB.  J 
through  the  graduation  cash  entry.  It  is  clear  that  his  homestead 
entry  was  permitted  to  be  made  and  perfected  in  ignorance  of  the  con- 
flicting cash  entry  as  to  the  SW.  J  of  the  NB.  J.  This  being  so,  it 
would  appear  that  his  homestead  entry  might  be  referred  to  the  board 
of  equitable  adjudication  for  confirmation  as  to  the  remaining  tracts 
covered  by  his  entry,  rendered  non-contiguous  by  the  graduating  cash 
entry  before  referred  to.    (See  Akin  v.  Brown,  15  L.  D.,  119.) 

Herewith  are  returned  the  papers  in  the  case  for  such  further  action 
as  the  same  may  warrant  not  in  conflict  with  this  decision. 


DUNLAP  V.  SniNGLB  SPRINGS  AND  PlACEBVILLE  R.  R.  CO. 

Motion  for  review  of  departmental  decision  of  July  7, 189G,  23  L.  D., 
67,  denied  by  Secretary  Francis,  October  16, 1896. 


392  DECISIONS    RELATING    TO    THE    PUBLIC    LANDS. 

HAILBOAD  GRANT-LAND  EXCEPTEI>-I>ONATIOX  CLAIM. 

Oregon  and  Caldpornla  E.  B.  Co.  v.  Bagley. 

Land  embraced  within  an  uncanceled  donation  notification  is  excepted  thereby  from 
the  operation  of  a  railroad  grant  on  definite  location. 

Secretary  Francis  to  the  Commissioner  oftlie  Oeneral  Land  Office,  October 
(W.  A.  L.)  16, 1896.  (W.  A.  E.) 

The  tract  liere  involved,  viz.,  the  W.  J  of  the  8E.  i  of  Sec.  21,  T.  9  S., 
B.  6  W.,  Oregon  City,  Oregon,  land  district,  is  within  the  primary 
limits  of  the  grant  made  by  act  of  July  25,  18G6  (14  Stat.,  239),  to  aid 
in  the  construction  of  the  Oregon  and  California  Bailroad,  and  lies 
opposite  the  section  of  said  road  that  was  definitely  located  January 
29,  1870. 

By  letter  of  December  18, 1894,  your  office  held  that  said  tract  had 
been  excepted  from  the  grant  to  the  company  by  reason  of  a  donation 
claim  existing  therefor  at  date  of  definite  location.  The  company's 
claim  was  accordingly  rejected  and  the  homestead  entry  of  Andrew  J. 
Bagley,  made  October  23, 1894,  for  this  land,  was  held  intact. 

The  appeal  of  the  company  brings  the  case  before  the  Department. 

It  appears  from  the  record  that  on  the  10th  day  of  February,  1854, 
one  Israel  D.  Davis  filed  notification  of  his  claim  to  this  tract  (together 
with  adjoining  land)  under  the  Oregon  donation  act  of  September  27, 
1850  (9  Stat.,  496),  section  4  of  which  provides: 

That  there  shall  be,  and  hereby  is,  granted  to  every  ^vhite  settler  or  occupant  of 
the  public  lands,  American  half-breed  Indians  included,  above  the  age  of  eighteen 
years,  being  a  citizen  of  the  United  States,  or  having  made  a  declaration  according 
to  law,  of  his  intention  to  become  a  citizen,  or  who  shall  make  such  declaration  on 
or  liefore  the  first  day  of  December,  eighteen  hundred  and  fifty  one,  now  residing 
in  said  Territory,  or  who  shall  become  a  resident  thereof  on  or  before  the  first  day 
of  December,  eighteen  hundred  and  fifty,  and  who  sliall  have  resided  upon  and 
cultivated  the  same  for  four  consecutive  years,  and  shall  otherwise  conform  to  the 
provisions  of  this  act,  the  quantity  of  one  half  section,  or  three  hundred  and  twenty 
acres  of  land,  if  a  single  man,  and  if  a  married  man,  or,  if  ho  shall  become  married 
within  one  year  from  the  first  day  of  December,  eighteen  hundred  and  fifty,  the 
quantity  of  one  section,  or  six  hundred  and  forty  acres,  one  half  to  himself  and 
the  other  half  to  his  wife,  to  be  held  b}^  her  in  her  own  right. 

Davis  never,  however,  perfected  title  to  the  land,  and  by  letter  of 
March  11, 1887,  from  your  office,  said  donation  notification  was  canceled. 

In  the  case  of  John  J.  Elliott,  1  L.  D.,  303,  it  was  held  that  filing  an 
original  notification  is  an  ipso  facto  segregation  of  the  land  described 
from  the  contiguous  lands.  Until,  therefore,  the  notification  is  formally 
canceled  on  the  records,  the  tract  covered  thereby  remains  in  a  state  of 
segregation.  The  abandonment  of  the  land  by  the  claimant  and  his 
failure  to  submit  the  necessary  proof  may  render  his  notification  sub- 
ject to  cancellation,  but  can  not  in  itself  relieve  the  segregation. 

On  January  29, 1870,  when  the  railroad  claim  attached,  this  tract  was 
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covered  hy  the  ancanceled  donation  notification  of  Davis,  and  conse- 
quently was  excepted  from  the  operation  of  the  grant. 

Yonr  office  decision  is  affirmed,  the  railroad  company's  claim  is 
rejected,  and  the  homestead  entry  of  Andrew  J.  Bagley  will  remain 
intact. 


MCGOWAN  ET  AL.  V.  ALPS  CONSOLIDATED  MINING  CO. 

Motion  for  review  of  departmental  decision  of  July  13, 1890, 23  L.  D., 
113,  denied  by  Secretary  Francis,  October  16, 1896. 


SURVEY-TIDE-WATER  STREAM— MEAN1>EB. 

Charles  Axpord  et  al. 

The  niatinal  of  snrve^'ing  isstrnctions  requires  the  meander  of  a  tide-water  stream 
CD  both  sides,  from  its  moath  up  to  the  point  where  the  tides  cease. 

Secretary  Francis  to  the  Commissioner  of  the  General  Land  Office^  October 
(W.  A.  L.)  16, 1896.  (J.  L.) 

With  yonr  oflBce  letter  "E"  of  April  11,  1896,  was  transmitted  the 
appeal  of  Charles  Axford,  John  McKenzie  and  Benjamin  F.  Arm- 
strong from  your  oflSce  decision  of  March  11,  1896,  approving  an  official 
survey  of  the  meanders  of  the  Querquillan  river  in  section  35  of  T.  14  IS"., 
E.  10  W.,  Vancouver  laud  district,  Washington. 

In  the  year  1893,  in  pursuance  of  orders  from  your  office,  so  much  of 
the  southeast  corner  of  the  township  aforesaid  (embracing  sections  25, 
26,  35  and  36),  asJiad  not  been  previously  surveyed,  was  surveyed  by 
deputy  James  C.  Jeflfrey.  His  field  notes  and  plat  were  approved  by  the 
surveyor-general,  and  transmitted  to  your  office.  In  the  year  1895, 
Jeffrey's  survey  was  examined  by  Special  Agent  John  C.  Brophy  from 
your  office,  and  his  field  notes  and  report  are  also  on  file.  He  found 
Jeffrey's  survey,  field  notes  and  plat  to  be  correct,  and  so  reported  to 
your  office.  Said  surveys  and  field  notes  prove  that  Querquillan  is  a 
tidal  river  which  meanders  through  section  35,  and  in  which  the  tides 
of  the  Pacific  Ocean  ebb  and  flow.  That  said  river  has,  in  section  35, 
a  mean  right-angled  width  of  about  one  chain  up  to  the  point  where 
the  tides  cease  and  a  mountain  stream  meets  the  tides.  That  at  high 
tide  the  river,  through  three-quarters  of  section  35,  has  an  average 
width  of  one  and  a  half  chains,  and  contains  water  from  eight  to  ten 
feet  deep  as  indicate<l  by  the  high  water  mark.  At  low  tide  the  bot- 
tom is  exposed,  except  where  the  mountain  stream  flows  in  the  channel. 
This  river  was  meandered  on  both  sides  from  its  mouth  up  to  the  point 
where  the  tides  cease. 
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On  August  16,  1895,  one  hundred  and  six  x>ersons,  representing 
themselves  as  citizens  and  residents  of  the  town  of  ^^  South  Bend,"  and 
twenty-two  persons  representing  themselves  to  be  citizens  and  resi- 
dents of  tbe  town  of  "Bay  Center,"  Pacific  County,  Washington,  filed 
two  petitions,  praying  your  office  not  to  approve  the  meandering  of 
Querqnillan  river.  South  Bend  is  the  county  seat,  and  Bay  Center  is 
a  town  about  eight  miles  west.  The  petitioners  represent  that  the 
county  has  laid  out  a  road  and  has  graded  the  same  from  South  Bend 
almost  to  the  river;  and  that  the  citizens  are  asking  for  and  endeavor- 
ing to  have  a  bridge  built  across  said  river  in  order  that  the  road  may 
be  extended  further;  and  they  apprehend  that  the  building  of  said 
bridge  will  be  embarrassed  and  hindered,  if  the  meander  be  approved, 
and  the  Querquillan  river  be  recognized  as  a  meandered  stream. 

The  South  Bend  petition  describes  the  river  as  "Quaitland  slough,  or 
what  is  more  commonly  known  as  Bone  river." 

The  Bay  Center  petition  describes  the  river  as  "Quaitland  slough, 
commonly  known  as  Bone  river;"  and  then  alleges  that,  -'this  slough 
known  as  Bone  river,  is  a  small  inlet  or  indentation  into  the  main  land, 
at  the  head  of  which  a  small  brook  empties  and  forms  said  slough,  and 
the  tide  ebbs  and  flows  into  it." 

In  the  appeal  from  your  office  decision,  the  appellant's  attorney 
alleges  "  as  grounds  for  such  appeal," 

1.  That  there  is  no  navigable  river  and  no  navigable  stream  of  any  kind  or  name 
in  said  section,  township  and  range:  and 

2.  That  there  is  no  tidewater  stream  and  no  tide-water  river  in  said  section,  town 
ship  and  range  as  ^^nerqniUan  river. 

These  allegations  are  contradicted  by  the  petitions  which  constitute 
the  pleadings  in  the  case;  and  also  by  the  evidence  furnished  by  two 
surveyors,  of  record  in  your  office.  It  is  idle  to  say,  that  a  slough, 
inlet,  indentation,  frith,  or  estuary,  which  twice  a  day,  at  high  tide, 
contains  water  from  eight  to  ten  feet  deep,  and  is  commonly  called  a 
river,  is  not  navigable  for  many  useful  purposes;  and  is  not  a  tide- 
water stream. 

.  The  manual  of  surveying  instructions,  published  June  30, 1894,  in 
paragraph  2  on  page  56,  and  paragraph  7  on  page  5,  prescribes  as 
follows: 

Tide- water  streams,  whether  more  or  less  than  three  chains  wide,  should  be  mean* 
dered  at  ordinary  high  water  mark,  as  far  as  tide-wnter  extends. 

In  the  survey  of  lands  bordering  on  tide-water,  meander  comers  will  be  estab- 
lished at  the  points  where  surveyed  lines  intersect  high  water  mark,  and  tlie  mean- 
ders will  follow  the  high  water  line. 

Querquillan  river  in  section  35  was  properly  meandered.  Your  office 
decision  is  hereby  affirmed* 
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MINING  CliAIM-SUBVET— NOTICE— ADVERSE— CI-AIM. 

Wheeler  et  al.  v.  Smith. 

If  a  mining  claim  is  not  properly  described  in  the  official  survey  thereof  it  is  incum- 
bent upon  the  Secretary  of  the  Interior,  if  the  matter  comes  before  him  for  dis- 
position, to  require  a  new  survey,  and  new  notice  of  application^  and  if  during 
the  period  of  republication  an  adverse  claim  is  filed  it  is  entitled  to  consideration. 

Land  containing  a  ledge  of  limestone  is  not  subject  to  location  and  entry  as  a  lode 
claim. 

A  judicial  determination  that  an  adverse  claimant  is  not  entitled,  to  possession  is  con- 
clusive upon  the  Department,  irrespective  of  any  reasons  the  court  may  have 
assigned  for  its  judgment. 

tiecretary  Francis  to  the  Commissioner  of  the  General  Land  Office^  October 
(W.  A.  L.)  16^  1896.  (P.  J.  0.) 

The  record  in  this  case  shows  tliat  Edward  S.  Smith  located  the 
"Oreas  Island  liine  mine,"  in  San  Juan  county,  Washington,  February 
19, 1884;  that  on  May  23,  1884,  the  official  survey  of  said  claim  was 
approved  by  the  surveyor  general,  designating  it  as  survey  No.  37. 
By  said  survey  the  lime  mine  is  shown  to  be  situated  in  sections  36  and 
31,  T.  37,  Ks.  2  and  1  respectively,  west,  in  the  Seattle,  Washington, 
land  district.  Mineral  entry  No.  10  was  made  November  29,  1884,  and 
the  papers  forwarded  to  your  office,  where  the  matter  was  considered 
and  on  September  28, 1886,  your  office  decided  that  the  land  was  actu- 
ally situated  in  "section  36,  range  1  west,''  and  "section  31,  range  2 
west,  township  37  north,"  and  "the  entry  being  for  other  land  than 
that  located  and  actually  claimed,  and  based  upon  an  application  and 
notices  thereof  correspondingly  erroneous,  is  hereby  held  for  cancella- 
tion." The  applicant  apx^ealed  and  the  Department,  on  May  8, 1888 
(L.  and  E.  No.  153,  p.  331),  thus  modified  your  said  office  judgment — 

Under  these  circumstances,  and  inasmuch  as  the  mistake  in  description  was  a 
clerical  error,  the  entryman  should  be  allowed  to  make  entry  for  the  land  he  claims 
upon  showing  that  he  has  given  proper  new  notices  and  furnished  a  new  plat  and 
field  notes  properly  describing  the  land. 

Agreeably  to  this  decision  the  applicant  caused  a  new  survey  to  be 
made,  field  notes  and  x>lats  to  be  filed,  and  again  presented  his  appli- 
cation for  patent  May  24,  1890,  and  during  the  period  of  publication 
adverse  and  protest  was  filed  by  Lee  Wheeler  and  L.  H.  Wheeler. 
They  allege  the  location  of  the  "Ben.  Harrison  lime  claim,"  and  "The 
Seattle  lime  claim"  on  April  30,  1889,  as  placer  claims,  and  that  the 
Orcas  Island  lime  mine  lies  wholly  within  the  boundaries  of  their.loca- 
tions.  They  also  charge  that  there  is  no  vein  or  lode,*  or  rock  in  place 
that  can  be  located  under  the  laws  of  the  United  States,  as  a  vein  or 
lode  claim.  Suit  was  instituted  in  support  of  the  adverse,  as  prescribed 
by  section  2326,  llevised  Statutes,  within  the  statutory  period,  the 
plaintiffs  alleging  title  in  themselves,  possession  and  right  of  possession 
by  reason  of  their  discovery  and  location  as  aforesaid.    The  prayer  of 
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the  complainant  is  that  the  Paget  Sound  Lime  Company,  which  is 
shown  to  be  the  assignees  of  the  original  locators,  be  decreed  to  be 

entitled  to  the  sole  and  exclnsive  posseMion  of  all  the  lands  hereinbefore  described, 
and  every  part  thereof,  and  that  the  defendant  be  forever  reHtrainetl  and  enjoined 
from  proceeding  further  with  his  application  for  a  patent  therefor,  etc. 

The  defendant  answering,  denies  specifically  the  allegations  of  plain- 
tifiTs  complaint  not  admitted,  and  then  pleads  affirmatively  his  title  by 
reason  of  his  discovery  and  location.  His  prayer  is  that  the  pretended 
placer  locations  of  plaintiffs  be  adjudged  a  cloud  upon  his  <' rights, 
proprietary  and  possessory,  in  said  land,  and  be  wholly  set  aside  and 
vacated;"  and  he  "be  adjudged  to  be  entitled  to  the  absolute  and 
exclusive  possession  of  said  land,"  etc.;  that  the  plaintiffs  and  their 
agents,  etc.,  be  restrained  from  claiming  or  asserting  any  right,"  etc.,  to 
the  land,  and  also  for  an  accounting  and  damages. 

On  the  issues  thus  joined  the  court,  without  the  intervention  of  a  jury, 
filed  its  finding  of  fact  and  law,  so  far  as  pertinent  to  the  issue  here,  as 
follows :  That  the  land  located  by  the  Wheelers  was  at  the  time  entirely 
unoccupied;  that  the  defendant  was  "not  in  possession  of  any  portion 
of  the  tract  of  land  described  in  his  application  for  a  patent,  nor  has 
he  been  in  x)08session  of  any  portion  of  the  same  since  the  20th  day  of 
November,  1884."  As  a  conclusion  of  law  the  court  held :  "That  inter- 
venor.  The  Puget  Sound  Lime  Company,  is  entitled  to  judgment  herein 
for  possession  of  said  mining  claims  described,"  etc.,  and  judgment  was 
rendered  in  accord  with  said  finding. 

The  defendant  appealed,  and  the  supreme  court  of  Washington,  on 
March  28,  1893,  considered  the  case.  (It  is  said  by  counsel  that  the 
case,  Wheeler  et  al.  v.  Smith,  is  reported  in  5  Wash.',  704.  I  have  not 
the  volume,  but  a  certified  copy  of  the  opinion.) 

The  court  held  (1)  that  although  the  disposition  of  the  case  they  find 
it  necessary  to  make  does  not  require  a  discussion  of  the  action  of  the 
Department,  by  its  decision  of  May  8, 1888,  requiring  him  to  show  that 
he  has  given  proper  new  notices,  etc.,  yet  in  the  court's  view 

under  no  such  circamstances  shonld  the  claimant  have  been  put  to  the  trouble  and 
expense  of  entirely  new  proceedings  to  entitle  him  to  a  patent  in  case  his  claim  had 
been  approved. 

It  then  argues  that  the  error  was  not  his — Smith's*— but  the  error  of  the 
deputy  mineral  surveyor  and  the  survej?or-general;  that  the  land  was 
properly  located  by  reference  to  a  fixed  and  x)ermanent  natural  object; 
the  notice  posted  and  published  showing  the  location  actually  upon  the 
ground, 

and  there  was  no  reason  why  these  could  not  have  been  accepted  and  the  correction 
made  in  the  land  office  without  any  further  proceedings; 

that  under  ordinary  circumstances  it  would  hold 

that  plaintifiTs  claim,  initiated  nearly  live  years  after  the  completion  of  the  necessarjT 
proceedings  in  the  land  office,  ought  not  to  be  entertained  in  a  suit  in  pursuance  of 
the  filing  of  an  adverse  claim  under  United  States  Revised  Statutes  section  2326.  Bat 
this  is  not  an  ordinary  mining  claim,  and  itH  dis]>o8ition  depends  upon  other  matteiB. 
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Having  concluded  that  it  was  "  not  an  ordinary  mining  claim,"  the  court 
discusses  tbe  evidence  to  sliow  that  the  location  of  the  Orcas  lode 
claim  and  both  the  placers  were  upon  a  deposit  of  lime  stone,  and  for 
that  reason  it  must 

hold  both  parties  in  error,  and  that  no  valid  location  conld  be  made  of  snch  land 
nnder  the  mineral  laws,  and  that,  therefore,  neither  party  is  entitled  to  a  judgment  in 
his  favor. 

The  court  says: 

We  are  not  unuiindfnl  of  the  fact  that  several  decisions  of  the  land  office  of  the 
Interior  Department  have  been  promulgated,  which  hold  that  limestone  lands  may 
be  patented  as  mineral  claims,  but  as  we  view  those  decisions  they  are  such  a  strained 
constrnction  of  the  mineral  laws  as  are  unwarranted  by  their  terms  and  by  the  spirit 
and  intent  of  their  enactment. 

The  court  further  holds  that  that  part  of  the  land  in  section  36,  haviug 
been  surveyed  land  at  the  date  of  these  locations,  under  section  20  of 
the  act  of  March  2, 1853  (10  Stat.,  172),  and  section  10  of  the  enabling 
act  of  February  22,  1880  (25  Stat.,  670),  this  land  went  to  the  State  for 
school  purposes.  The  judgment  of  the  superior  court  was  therefore 
reversed, 

and  the  case  remanded  with  instructions  to  enter  a  new  judgment,  decreeing  neither 
party  to  be  entitled  to  the  possession  of  the  lands  in  question,  respondents  to  pay 
costs  in  the  superior  court  and  in  this  court. 

Judgment  was  thereafter  forn»ally  entered  in  the  supreme  court 
''that  the  judgment  of  the  said  superior  court  be,  and  the  same  is 
hereby  reversed,  with  costs;"  .  .  .  "and  it  is  further  ordered  that  this 
cause  be  remitted  to  said  superior  court  for  further  proceedings  in 
accordance  with  the  opinion  herein  filed." 

Judgment  was  rendered  by  the  superior  court  in  accordance  with  the 
decision  of  the  supreme  court.  The  judgment  roll  was  presented  at 
the  local  oflBce,  together  with  a  petition  by  Smith,  which  was  in  the 
nature  of  an  application  to  purchase.  It  is  set  forth  that  the  United 
States  Land  Office  or  Department  of  the  Interior  is  not  bound  by  the 
view  taken  by  the  supreme  court  of  Washington;  that  the  Wheelers 
were  not  adverse  claimants,  entitled  to  commence  proceedings,  be- 
cause— 

Our  application  for  a  patent  was  favorably  passed  upon  by  the  Acting  Secretary 
of  the  Interior  many  years  ago  and  long  before  either  of  the  Messrs.  Wheeler  at- 
tempted to  enter  in  the  Land  Office  any  mining  claim  upon  any  part  of  the  land  cov- 
ered by  the  Orcas  Island  lime  mine.  The  proofs  required  by  the  Honorable  the 
Acting  Secretary  in  his  decision  upon  our  original  application  fur  a  patent  merely 
required  formal  proof  on  our  part  of  pul)lication  and  notice  and  no  one  was  entitled 
to  appear  or  claim  to  be  an  adverse  claimant  except  a  person  who  at  the  date  when 
our  original  labor,  improvements,  proofs,  and  filing  and  payments  were  complete, 
which  was  in  1884  or  1885,  was  so  entitled. 

We  respectfully  request  yon  to  certify  the  proceedings  and  judgment  roll  to  the 
Commissioner  of  the  General  Land  Office,  and  request  that  a  patent  issue  to  Edward 
S.  Smith  according  to  his  right;  and  that  the  view  which  the  supreme  court  of  the 
State  of  Washington  has  taken  of  the  law,  in  holding  that  a  mining  claim  for  lime 
or  lime  stoue  cannot  be  entered  as  a  lode  or  vein  under  the  mining  laws  of  the  United 
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States,  be  disregarded  as  being  contrary  to  the  ruling  and  practice  of  the  General 
Lund  Office,  and  that  all  the  proceedings  and  judgment  of  said  superior  and  supreme 
euurts  be  disregarded,  if  it  shall  appear  to  the  Uouorable  the  Commissioner  of  the 
General  Land  Office  that  Messrs.  Lee  Wheeler,  and  L.  H.  Wheeler  are,  and  were  not, 
adverse  claimants  within  the  meaning  and  intent  of  sections  2325  and  2326  of  the 
United  States  Revised  Statute^. 

And  in  transmitting  the  files  and  proceedings  in  this  matter  to  the  Honorable  the 
Commissioner  we  respectfully  request  that  yon  call  his  attention  to  this  communi- 
cation. 

The  register  accordingly  forwarded  the  entire  record  to  your  office, 
and  on  consideration  thereof  you  decided,  August  29, 1893,  that  the 
placer  claimants  were  entitled  to  the  land,  holding  that  the  decision  of 
the  supi-eme  court  of  Washington  was  upon  grounds  not  recognized  by 
your  office;  that  the  judgment  of  the  superior  court  was  given  on  the 
merits  of  the  controversy,  and  you  accepted  that  judgment  as  condu- 
sive  under  the  circumstances. 

Smith  prosecutes  this  appeal,  setting  out  eighteen  specifications  of 
error.  These  are  too  voluminous  to  give  in  full,  but  I  think  the  ma- 
terial errors  complained  of  may  be  treated  without  printing  them  in  AiU. 

It  is  contended  by  counsel  that  Smith  had  done  everything  required 
of  him  by  law  in  his  original  application  to  entitle  him  to  a  patent; 
that  this  ^^must  be  deemed  found  both  by  the  Honorable  Commissioner 
and  the  Honorable  Acting  Secretary;"  that  he  is  entitled  to  "protec- 
tion as  against  the  Wheelers"  in  their  adverse  proceedings  initiated 
under  the  provisions  of  section  2325,  lievised  Statutes.  It  is  insisted 
with  much  earnestness  that  defendants  could  acquire  no  rights  by  rea- 
son of  their  subsequent  locations  which  would  give  them  standing  as 
adverse  claimants,  because  the  order  of  your  office  "only  required  a 
new  notice  and  a  new  plat;"  "nothing  but  the  correction  of  clerical 
error"  in  the  description  of  the  land ;  that  the  judgment  of  the  supreme 
court  of  Washington  was  "that  Smith  was,  in  1884,  and  ever  since  has 
been,  entitled  to  his  patent,"  if  the  land  had  been  deemed  mineral. 

This  position  of  counsel  contemplates  a  review  by  the  present  Secre- 
tary of  a  judgment  of  his  predecessor  upon  a  question  presented  to 
and  passed  upon  by  him.  It  is  needless  to  say,  perhax)s,  that  this  can- 
not be  done.  It  needs  no  argument  or  citation  of  authorities  on  this 
proposition.  But  aside  from  this,  the  judgment  of  the  Department  of 
May  8,  1888,  was  a  proper  one,  and  unassailable  from  any  standpoint 
The  locus  of  the  land  was  not  correctly  given,  and  it  matters  not 
whether  it  was  wrongly  described  by  accident  or  design,  whether  the 
error  was  the  result  of  careless  officials  or  otherwise,  it  was  the  duty 
of  the  officers  charged  with  the  disposition  of  the  i^ublic  lands  to  have 
the  error  corrected  whenever  discovered.  This  applies  to  the  locus  of 
a  mining  claim  with  peculiar  force;  it  "should  be  fixed  with  mathe^ 
matical  accuracy,  as  well  in  the  report  of  the  official  survey  as  iipon 
the  surface  of  the  earth"  (John  K.  Castner  et  al,  17  L.  D.,  565). 

The  dictum  of  the  supreme  court  of  Washiugt-Qft  in  regard  to  the 
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action  of  the  Department  in  reference  to  its  order  ia  without  any  force 
whatever.  The  i)ower  and  authority  of  the  Secretary  of  the  Interior 
in  the  disposition  of  the  public  lauds  is  derived  solely  from  Congress, 
and  in  the  exercise  of  his  executive  functions  in  the  management  thereof 
he  will  not  be  controlled  by  the  action  of  a  State  court  when,  as  in  this 
matter,  it  attempts  to  invade  the  exclusive  jurisdiction  of  the  Interior 
Department  of  the  government. 

It  should  be  borne  in  mind  that  the  methods  prescribed  by  Congress 
for  obtaining  patent  to  mining  claims  is  different  irom  any  other  class 
of  public  land,  in  that  all  adverse  claimants  are  relegated  to  the  local 
courts  to  settle  all  disputes  as  to  possessory  rights.  The  jurisdiction 
of  the  court  in  settling  this  question  depends  entirely  upon  the  correct 
description  of  the  land;  that  is  to  say,  a  court  in  a  given  judicial  dis- 
trict, or  circuit,  only  has  jurisdiction  over  the  lands  or  parties  in  that 
district  or  circuit.  It  can  be  readily  seen,  as  in  the  Castner  case,  how 
a  misdescription  of  the  land,  either  as  to  the  section,  township,  range, 
or  county,  as  in  that  case,  might  oust  the  jurisdiction  of  the  court  and 
thus  defeat  the  adverse  claimants.  Correctly  fixing  the  locus  of  the 
land  in  the  section,  township  or  range,  where  the  land  is  surveyed,  is 
required  by  the  rules  as  much  as  the  placing  of  monuments  on  the 
ground. 

Hence  the  order  of  my  predecessor  in  requiring  new  notice  and  plat 
was  strictly  in  conformity  with  the  practice  and  justice  to  all  parties, 
and  therefore,  if  during  the  period  of  publication  an  adverse  claim  is 
filed,  it  is  entitled  to  consideration. 

It  is  pertinent  to  inquire  at  this  point  whether  Smith  could  lawfully 
obtain  title  to  this  laud  under  the  mining  laws  as  a  lode  claim.  It  is 
admitted  that  the  location  was  made  on  a  ledge  of  lime  stone,  and  the 
laud  was  taken  for  the  lime  therein  contained;  that  there  was  no  vein 
or  lode  of  quartz,  or  other  rock  in  place  bearing  gold,  silver,  cinnabar, 
lead,  tin,  copper  or  other  valuable  metalliferous  deposits. 

It  appears  to  me  so  plain  that  Congress  only  contemplated  lands 
that  were  valuable  for  the  more  precious  metals  should  be  patented  as 
lode  claims  that  it  needs  no  argument  to  convince  one  of  the  proposi- 
tion. A  reading  of  the  sections  of  the  statute  (2318,  2319,  2320,  et  8€q,y 
Revised  Statutes),  plainly  and  unmistakably  shows  that  it  was  only 
veins  or  lodes  upon  which  discovery  of  mineral  Lad  been  made  prior  to 
location  that  could  be  patented  as  lode  claims.  In  Iron  Silver  Mining 
Company  v.  Cheseman  (116  U.  S.,  520),  the  United  States  supreme 
court  defines  a  vein  or  lode  as  used  in  this  statute  to  be  ^^  a  body  of 
mineral,  or  mineral-bearing  rock,  within  defined  boundaries  in  the  gen- 
eral mass  of  the  mountain." 

I  am  clearly  of  the  opinion  that  Smith  could  not  obtain  patent  to  the 
land  in  question  as  a  lode  claim,  and  that  his  location  of  it  as  such  was 
a  nullity. 

Put|  it  is  contended  by  counsel  that  all  questions  in  regard  to  Smith's 
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right  to  the  land  was  submitted,  passed  upon  and  decided  in  his  favor, 
except  as  to  the  description  of  the  land,  by  the  departmental  decision 
of  May  8, 1888.  I  do  not  so  regard  it.  The  only  question  discussed  or 
decided  by  my  predecessor  was  that  regarding  the  misdescription. 
There  was  nothing  in  the  record  then  that  would  necessarily  cause  the 
Department  to  pass  upon  this  question;  in  other  words,  it  was  not 
apparent  on  the  face  of  the  papers  that  the  land  was  sought  because  of 
its  value  for  lime.  For  instance,  the  location  certificate  says  it  is 
located  '^  along  the  course  of  this  lead,  lode,  or  vein  of  mineralized 
bearing  quartz,"  and  ^<  on  the  east  side  of  the  middle  of  said  lead,  lode 
or  vein." 

The  action  brought  by  the  placer  claimants  in  support  of  their  adverse 
was,  by  the  supreme  court  of  Washingtoh,  decided  against  them.  This 
judgment  in  effect  decided  that  the  plaintifls,  the  placer  protestants 
and  adverse  claimants,  were  not  entitled  to  the  possession  or  right  of 
possession  of  the  land  in  controversy.  It  matters  not  by  what  course 
of  reasoning  the  court  may  have  arrived  at  this  judgment;  it  is  suffi- 
cient tor  the  Department  to  know  that  the  adverse  claim  of  plaintiffs 
was  not  sustained. 

It  having  been  determined  that  the  Oreas  Island  lime  lode  was  a 
nullity,  and  the  State  court  having  rendered  judgment  against  the 
adverse  claimants,  it  follows  that  neither  of  the  parties  is  entitled  to 
the  land  in  controversy;  therefore  your  office  Judgment  is  modified, 
and  the  locations  of  Smith  and  Wheeler  et  aL  will  be  canceled. 

It  is  so  ordered. 


HiLLIABD  V.  LUTZ. 

Motion  for  review  of  departmental  decision  of  March  16, 189C,  22 
L.  D.,  324,  denied  by  Secretary  Francis,  October  16, 1896. 


homest£ai>  contest-priorrty  of  setti^ment. 
Hopkins  v,  Waoner  et  al.  (On  Eevibw). 

There  is  no  authority  under  th«  law,  in  cases  of  simultaneous  settlement,  for  offering 
the  right  of  entry  to  the  highest  bidder. 

Rights  of  adverse  entrymen,  dependent  npon  priority  of  settlement,  may  be  adjudi- 
cated in  the  absence  of  a  formal  contest  as  between  them  on  evidence  submitted 
by  them  in  defense  of  their  rights  against  a  third  party. 

Secret^iry  Francis  to  the  Commissioner  of  the  General  Land  Office^  October 
(W.  A.  L.)  16, 1896.  (0.  J.  W.) 

On  December  6, 1895,  the  Department  decided  the  case  of  Hopkins 
V.  Wagner  et  al,  involving  the  SE.  J  of  Sec.  8,  T.  16  K,  E.  7  W.,  King- 
flsher,  Oklahoma  (21  L,  D.,  485).    In  said  decision  it  was  held  that— 
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Id  a  cage  involving  priority  of  settlement  wherein  it  cannot  be  determined  which 
of  the  parties  was  the  firnt  settler  in  fact,  the  claimants  may  make  an  amicable 
division  of  the  land ;  or  in  the  event  of  their  inability''  to  agree,  the  right  to  make 
entry  may  be  awarded  to  the  highest  bidder. 

Duncan  and  Hopkins  each  filed  a  motion  for  review  of  said  depart- 
mental  decision,  which  motions  were  entertained,  and  Wagner  also  filed 
a  motion  for  review,  which  was  not  considered  for  the  reason  that  the 
affidavit  required  by  Eule  78  of  the  Eules  of  Practice  was  not  filed 
with  it.  The  omission  was  afterwards  remedied  by  filing  the  required 
affidavit  on  April  14, 1896.  Counsel  for  Duncan  has  filed  a  motion  to 
dismiss  Wagner's  motion  on  account  of  the  defect  alluded  to.  Inas- 
much as  the  motions  of  the  other  two  parties  have  been  allowed,  and 
the  defect  in  Wagner's  motion  had  been  cured  before  the  objection  to 
it  was  made  the  non-action  of  the  Department  upon  it  will  be  waived, 
and  his  motion  will  be  considered  with  the  others.  The  motion  to  dis- 
miss it  is  overruled. 

Accompanying  these  motions  are  several  affidavits  intended  to  cover 
omissions  in,  or  to  strengthen  the  testimony  taken  in  behalf  of,  each  of 
the  parties  at  the  hearing.  To  consider  them  would  be  to  add  to  the 
record,  without  the  privilege  of  cross  examination  by  the  opposite  par- 
ties, and  they  will  not  be  considered.  In  their  respective  specifications 
of  error,  each  of  the  parties  inter  alia  alleges  error  in  the  action  of  the 
Department,  wherein  the  right  to  make  entry  was  directed  to  be  sold 
to  the  highest  bidder. 

In  O'Toole  v.  Spicer  (20  L.  D.,  39:2),  and  some  other  cases,  in  which 
what  appeared  to  be  simultaneous  settlements  had  been  made,  followed 
by  improvements  by  each  party,  this  power  had  been  exercised,  without 
any  thorough  inquiry  as  to  its  legality.  In  the  case  of  Sumner  v.  Eob- 
erts  (23  L.  D.,  201),  it  was  held  tliat  the  law  does  not  justify  forced 
division  of  homestead  lands  between  claimants  therefor;  but  in  cases 
where  the  parties  themselves  voluntarily  agree  to  a  division  of  the  land, 
they  may  properly  do  so.  It  was  further  held  in  said  case  that  there  is 
no  authority  under  the  law,  in  cases  of  simultaneous  settlement,  for 
ofiering  the  right  to  enter  the  land  so  settled  upon  to  the  highest  bid- 
der, as  in  cases  of  simultaneous  applications  to  enter,  after  entry  and 
after  settlement,  upon  the  theory  that  the  settlements  were  simultane- 
ously made,  since  that  rule  does  not  apply  to  cases  where  either  party 
is  a  settler.  Said  decision  does  not  purport  to  overrule  final  decisions 
in  confiict  with  it  theretofore  made,  but  allows  them  to  stand.  The  case 
indicates  the  rule  thereafter  to  be  followed. 

The  case  at  bar  must,  therefore,  be  decided  on  its  merits,  under  the 
record  as  presented.  It  is  not  necessary  to  consider  now  what  should 
be  done  in  a  case  where  there  is  no  entry,  and  there  is  proof  to  show 
clearly  settlements  made  by  adverse  claimants,  absolutely  simultane- 
ously.   Such  is  not  the  case  under  review. 

The  land  involved  is  within  the  Cheyenne  and  Arapjihoe  reservation, 
which  was  opened  to  settlement  at  twelve  o'clock  M.,  on  April  19, 1892. 
1814— VOL  23 26 
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On  April  19, 1892,  Duncan  filed  soldier's  declaratory  statement  for  the 
land.  On  April  20, 1892,  Wagner  made  homestead  entry  for  the  tract; 
afterwards,  but  on  the  same  day,  Hopkins  presented  his  application  to 
enter  it  under  the  homestead  laws,  which  was  rejected  for  conflict  with 
Wagner's  entry.  On  May  11, 1892,  Duncan  was  permitted  to  make 
homestead  entry.  On  May  20, 1892,  Hopkins  filed  his  affidavit  of  con- 
test against  Wagner  and  Duncan,  alleging  prior  settlement. 

Before  the  trial  was  had  Hopkins  filed  a  supplementary  affidavit, 
alleging  that  Duncan  was  disqualified  to  make  entry  for  the  tract,  for 
the  reason  that  he  owned  one  hundred  and  sixty  acres  of  land  in 
Kansas. 

On  October  4, 1893,  after  a  fall  hearing,  the  register  and  receiver  held 
that  it  was  impossible  to  determine  from  the  evidence  who  was  the  first 
settler,  but  that  the  mere  sticking  of  a  stake  in  the  ground  and  imme- 
diately leaving  it  did  not  constitute  settlement  upon  the  ])art  of  Wag- 
ner, so  as  to  segregate  the  land.  They  recommended  that  Hopkins' 
contest  be  dismissed,  Wagner's  entry  canceled,  and  Duncan's  entry  held 
intact.  Hopkins  and  Wagner  both  appealed,  and  on  June  25,  1894, 
your  office  reversed  the  decision  of  the  local  officers,  held  that  Wagner's 
acts  constituted  acts  of  settlement,  but  agreed  with  the  local  officers 
that  it  could  not  be  determined  who  made  tlie  first  settlement,  and 
directed  that,  upon  failure  of  the  parties  to  agree  upon  terms  of  com- 
promise and  division  of  the  land,  that  it  be  disposed  of  to  the  highest 
bidder  between  the  parties,  as  in  case  of  simultaneous  applications  to 
enter.  Tour  office  further  found  that  the  charge  of  disqualification 
against  Duncan  was  not  sustained,  and  that  Wagner's  exception  to  the 
refusal  of  the  local  officers  to  allow  him  further  opportunity  to  cross- 
examine  Duncan  was  not  well  taken.    This  last  ruling  was  correct. 

It  is  not  the  purpose  of  this  review  to  change  the  ruling  of  the 
Department  as  to  all  the  parties  being  qualified  settlers  and  as  to  the 
sufficiency  of  Wagner's  acts  of  settlement.  As  to  these  matters 
the  opinion  heretofore  rendered  will  stand. 

The  claim  of  Hopkins  will  be  the  first  considered.  The  claim  he 
presents  is  that  his  settlement  was  prior  to  either  that  of  Duncan  or 
Wagner.  The  burden  was  ui)on  him  to  make  good  this  allegation  by  a 
preponderance  of  the  evidence.  The  local  officers  found  that  he  had 
failed  to  do  that.  Upon  an  examination  of  the  record  it  is  believed 
that  this  finding  was  correct,  and  Hopkins'  contest  is  dismissed. 

This  leaves  the  case  to  be  considered  as  between  Duncan  and  Wag- 
ner. Both  of  these  parties  have  entries  of  record  covering  the  land  in 
dispute.  Keither  has  formally  contested  the  entry  of  the  other.  With- 
out such  formal  contest,  on  the  hearing  of  the  case  of  Hopkins  against 
both,  each  submitted  proof  to  support  the  contention  that  his  settle- 
ment was  prior  to  that  of  the  other,  as  well  as  to  that  of  Hopkins. 
Under  the  circumstances,  each  will  be  held  to  have  relied  upon  his  acts 
of  settlement  as  the  basis  of  his  claim,  as  it  is  manifest  that  if  either 
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was  prior  to  that  of  the  other  in  point  of  time  in  performing  the  first 
acts  of  settlement,  that  fact  will  settle  the  controversy.  Neither  the 
local  officers  nor  yonr  office  found  that  the  parties  made  simultaneous 
settlement,  but  that  the  evidence  was  of  such  character  that  it  could 
not  be  determined  who  reached  the  land  first  and  made  settlement. 
The  number  of  persons  participating  in  the  race,  the  shortness  of  the 
distance  to  be  traversed  before  the  land  was  reached,  and  the  slight 
disparity  in  the  time  within  which  it  was  reached  by  those  making  the 
race,  combine  to  make  it  a  task  of  some  difficulty  to  determine  which  of 
the  parties  was  the  first  in  order  upon  it.  After  a  careful  examination 
of  the  record,  however,  the  difficulty  does  not  seem  insuperable. 

The  strip  of  land  to  be  crossed  before  reaching  the  line  of  the  land  in 
question  was  about  thirteen  rods  wide.  The  point  at  which  Wagner 
stopped  and  made  his  settlement  is  a  little  more  distant  from  the  start- 
ing point  than  the  one  at  which  Duncan  stopped  and  made  his  settle- 
ment. Wagner  had  a  horse  believed  to  be  faster  than  Duncan's. 
These  facts  are  material  only  in  so  far  as  they  afford  the  means  of  test- 
ing the  reasonableness  of  the  testimony  of  the  witnesses  who  testified 
as  to  the  order  in  which  the  parties  actually  reached  the  land  and  per- 
formed their  respective  first  acts  of  settlement.  It  is  to  be  remembered 
that  the  witnesses  who  were  present  at  the  time,  and  who  were  spec- 
tators of  the  race  and  testified  at  the  hearing  had  a  better  opportunity 
of  knowing  which  of  these  parties  was  first,  than  those  who  have  to 
reach  a  conclusion  through  the  testimony  of  these  same  witnesses.  As 
they  were  sworn,  and  seem  in  the  main  to  have  been  candid  and  fair 
witnesses,  the  conclusion  indicated  by  a  preponderance  of  their  testi- 
mony should  be  adopted.  But  two  of  the  witnesses  appear  in  such 
light  as  to  justify  criticism  of  their  testimony  as  unfair  or  unreasonable, 
and  they  are  witnesses  who  testified  for  Wagner.  About  ten  of  these 
witnesses,  including  these  two,  give  it  as  their  opinion  from  what  they 
saw  that  Wagner  was  first.  Twenty-two  witnesses  testify  with  more 
or  less  directness  that  Duncan  stopped  first  on  the  land  and  performed 
the  first  acts  of  settlement.  The  witnesses  doubtless  testified  to  the 
facts  as  they  saw  them,  and  the  conflict  in  the  testimony  is  not  evi- 
dence of  perjury  upon  the  part  of  any  of  them.  Weighing  the  whole 
of  the  testimony,  together,  it  fairly  preponderates  in  favor  of  the  con- 
clusion that  Duncan  was  the  first  settler.  That  conclusion  is  accord- 
ingly adopted.  He  has  evinced  his  confidence  in  the  justice  of  his 
claim  by  placing  improvements  worth  several  hundred  dollars  upon  it. 

The  departmental  decision  heretofore  rendered  is  revoked.  Your 
office  decision  appealed  from  is,  therefore,  reversed,  Hopkins'  contest 
dismissed,  Wagner's  entry  canceled,  and  Duncan's  entry  held  intact. 


Heiskell  u.  McDowell. 

Motion  for  review  of  departmental  decision  of  July  7, 1896,  23  L.  D., 
63,  denied  by  Secretary  Francis  October  16, 1896. 
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second  homesxsab  kntbt-act  of  december  89,  1894. 

Alexander  Bowsman. 

An  Application  to  make  a  second  homestead  entry  nnder  the  act  of  December  29, 
1894,  mast  be  denied  where  the  first  entry  is  canceled  on  a  contest  charging 
abandonment. 

Secretary  Francis  to  the  Commisaianer  of  the  Oeneral  Land  Office^  October 
(W.  A.  L.)  16j  1896.  (C.  J.  G.) 

Alexander  BowsmaD,  through  his  attorneys,  has  filed  a  motion  for 
review  of  departmental  decision  of  July  23, 1896,  rejecting  his  appli- 
cation to  make  homestead  entry  of  the  E.  i  of  the  SW.  ^  and  lot  3, 
Sec.  1,  and  the  NW.  i  of  the  NW.  J,  Sec.  12,  T.  14  S.,  E.  29  B.,  Burns 
land  district,  Oregon. 

Prior  to  making  his  said  application  Bowsman  was  defendant  in  a 
contest  brought  against  homestead  entry  made  by  him  for  land  in  the 
same  district,  on  the  allegation  of  abandonment.  The  Department, 
under  date  of  June  18, 1894  (George  v.  Bowsman,  288  L.  and  E.,  272), 
held  that  said  allegation  was  fully  sustained  and  his  entry  was  held 
for  cancellation.  In  his  appeal  from  your  office  decision  of  August  12, 
1895,  rejecting  his  application  to  make  a  second  homestead  entry  for 
the  land  now  in  question,  Bowsman  alleged  that  the  plaintiff  and  his 
witnesses  swore  falsely  in  the  contest  case  when  they  testified  that  he 
had  abandoned  the  land;  that  such  false  swearing  amounted  to  an 
^< unavoidable  casualty"  as  contemplated  by  the  act  of  December  29, 
1894  (28  Stat.,  599),  amendatory  of  section  3,  act  of  March  2, 1889  (25 
Stat.,  854). 

In  the  departmental  decision  of  which  a  review  is  asked  it  was  held 
that  as  the  charge  of  abandonment  against  Bowsman  was  sustained  in 
the  contest  case,  he  was  not  entitled  to  the  relief  provided  for  in  the 
above  mentioned  act,  and  should  not  therefore  be  permitted  to  make 
second  entry. 

It  is  now  urged  in  support  of  the  motion  for  review  that  the  papers 
in  the  appeal  case  were  '^unskillfully  drawn  by  one  not  at  all  familiar 
with  the  statute  and  that  the  nature  of  the  remedy  provided  by  said 
act  was  not  understood."  It  is  likewise  urged  that  ^'the  statement  of 
facts  by  Bowsman  was  corroborated  so  far,  at  least,  as  the  following 
allegations  of  his  affidavit  are  concerned,  to-wit:" 

That  the  absences  from  the  said  tract  of  land  as  shown  in  the  trial  of  the  said 
contest  occurred  by  the  reason  of  the  fact  that  I  was  unable  to  wholly  support  my 
family  on  the  said  tract  and  was  compelled  to  be  absent  for  the  purpose  of  working 
for  wages That  said  land  is  grazing  land  and  was  used  by  me  for  pasture. 

It  will  be  observed  that  proof  of  these  allegations  was  essential  to 
offset  the  charge  of  abandonment  in  the  contest  case.  Though  given 
the  opportunity  the  applicant  failed  to  make  a  satisfactory  showing. 
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The  attorneys  for  applicant  further  state  that 

it  is  error  to  hold  that  a  homestead  claimant  is  not  entitled  to  relief  nnder  said  act 
of  December  29,  1894,  unless  he  coald  refute  the  charge  of  abandonment,  it  being 
quite  apparent  that  no  second  entry  would  be  necessary  in  such  a  case,  and  the  act 
in  question  being  intended  for  cases,  just  like  this,  where  the  charge  of  abandonment 
is  sustained  but  where  the  cause  fw  the  abandonment  is  one  of  the  grounds  of  absence 
named  in  the  act  of  March  2, 1889. 

It  18  true  that  there  is  such  a  distinction  as  the  one  referred  to,  and 
that  there  may  be  a  forfeiture  on  the  part  of  the  entryman  without 
sacrificing  his  right  of  second  entry.  But  it  must  be  made  to  appear 
that  the  abandonment  was  due  to  some  of  the  causes  named  in  the  act 
of  March  2, 1889.  As  the  attorneys  for  applicant  very  truly  state^  if 
such  a  snowing  had  been  made  at  the  hearing  there  would  be  no  neces- 
sity for  a  second  entry,  for  under  such  circumstances  the  applicant's 
absences  would  have  been  excusable  and  his  entry  would  not  have  been 
canceled.  But  the  record  shows  that  he  failed  to  refute  the  charge  of 
abandonment;  he  now  comes  and  acknowledges  the  fact  of  abandon- 
ment, but  claims  that  the  cause  for  the  abandonment  is  one  of  the 
grounds  of  absence  named  in  the  act  of  March  2, 1889.  The  truth  is, 
if  claimant's  application  were  allowed  it  would  be  a  virtual  admission, 
contrary  to  the  conclusion  heretofore  reached,  that  he  never  abandoned 
the  land,  for  if  the  claims  he  now  sets  up  are  true  his  admitted  absences 
did  not  under  the  law  amount  to  an  abandonment. 

Nothing  is  set  out  in  the  motion  for  review  showing  that  there  is  any 
newly  discovered  evidence,  or  that  he  was  prevented  in  any  manner 
from  substantiating  his  allegations  at  the  hearing.  The  record  shows 
that  he  was  represented  by  an  attorney,  and  that  himself  and  witnesses 
were  present  at  the  hearing  and  testified. 

It  cannot  be  claimed  with  any  degree  of  force  that  the  plaintiff  and 
his  witnesses  swore  falsely  at  the  hearing  of  the  contest  case  in  the 
absence  of  admissions  to  that  effect  or  a  conviction  of  perjury. 

It  has  been  the  experience  of  the  Department  that  it  is  difficult  to 
establish  any  general  or  satisfactory  rule  to  guide  the  local  officers  in 
the  disposition  of  applications  for  second  entry.  It  has  been  left  to 
them  to  make  application  of  the  law  to  the  particular  cases  presented, 
and  they  have  been  '^enjoined  to  exercise  their  best  and  most  careful 
judgment  in  the  matter."  For  this  reason  their  conclusions  are  entitled 
to  much  respect.  Gases  coming  directly  within  the  causes  enumerated 
in  section  3  of  the  act  of  March  2, 1889,  are  comparatively  easy  of  dis- 
position. But  those  arising  outside  of  the  causes  so  enumerated,  or 
classed  among  ^^unavoidable  casualties,"  must  depend  individually 
ui)on  the  peculiar  circumstances  surrounding  each  case. 

The  charge  of  abandonment  in  the  contest  case,  and  upon  which  the 
decision  in  the  case  at  bar  depends,  went  to  the  very  essence  of  the 
homestead  law.  The  term  as  used  in  the  contest  affidavit  was  employed 
in  its  usual  sense.  The  charge  was  sustained.  Bowsman  either  aban- 
doned the  land  in  the  sense  contemplated  by  the  statutes  or  he  did  not. 
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If  be  abandoned  the  land  in  the  sense  contemplated  by  the  statntcs 
and  the  instructions  issued  relative  thereto,  then  he  is  not  entitled  to 
second  entry.  If  he  did  not  so  abandon  the  land  then  he  should  have 
made  a  showing  to  that  effect  when  opportunity  was  afforded  him.  In 
this  he  failed,  and  as  stated  in  the  departmental  decision  of  July  23, 
1896,  it  is  now  too  late  to  say  that  plaintiff  and  his  witnesses  swore 
falsely  at  the  hearing  of  the  cx>ntest  case. 

Notwithstanding  the  remedial  character  of  the  act  of  December  29, 
1894,  it  is  well  established  that  the  law  allows  but  one  homestead  privi- 
lege, unless  the  applicant  for  second  entry  comes  clearly  within  the 
provisions  of  said  act.  Such  fact  has  not  been  made  apparent  in  this 
case. 

The  said  motion  for  review  is  hereby  denied. 


PRACTICE— MOTIONS  FOB  REVIEW  AND  REHEARIXC— RXJUB  114U 

Department  of  the  Interior, 

Washington^  Oct.  24^  1896. 

Rule  114  of  Practice,  see  18  L.  D.,  472,  is  amended  to  read  as  follows, 
to  take  effect  as  of  the  date  hereof: 

Rule  114.  Motions  for  review,  and  motions  for  rehearing  before  the 
Secretary,  must  be  filed  with  the  Commissioner  of  the  General  Land 
Office  within  thirty  days  after  notice  of  the  decision  complained  of,  and 
will  act  as  a  supersedeas  of  the  decision  until  otherwise  directed  by  the 
Secretary. 

Such  motion  must  state  concisely  and  specifically  the  grounds  ui>on 
which  it  is  based,  and  may  be  accompanied  by  an  argument  in  support 
thereof. 

On  receipt  of  such  motion,  the  Commissioner  of  the  General  Land 
Office  will  forward  the  same  immediately  to  this  Department,  where  it 
will  be  treated  as  ^^  special  ^'.  If  the  motion  does  not  show  proper  grounds 
for  review  or  rehearing,  it  will  be  denied  and  sent  to  the  files  of  the 
General  Land  Office,  whereupon  the  Commissioner  will  remove  the 
suspension  and  proceed  to  execute  the  judgment  before  rendered.  But 
if,  upon  examination,  proper  grounds  are  shown,  the  motion  will  be 
entertained  and  the  moving  party  notified,  whereupon  he  will  be  allowed 
thirty  days  within  which  to  serve  the  same  together  with  all  argument 
in  support  thereof,  on  the  opposite  party,  who  will  be  allowed  thirty 
days  thereafter  in  which  to  file  and  serve  an  answer;  after  which  no 
further  argument  will  be  received.  Thereafter  the  case  will  not  be 
reopened,  except  under  such  circumstances  as  would  induce  a  court  of 
equity  to  grant  relief  against  a  judgment  of  a  court  of  law. 

All  rules  or  parts  of  rules  inconsistent  herewith  are  rescinded. 

David  R.  Francis, 

Seoretary. 
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BAILBOAI>  IxANDS-APPMCATION  TO  ISSTSH. 

Emoby  H.  MABEEB  ET  AL. 

On  the  judicial  vacation  of  a  patent  issaed  nnder  a  railroad  grant,  the  Secretary  of 
the  Interior  may  lawfully  fix  a  day  when  the  lands  embraced  in  such  decree  shall 
be  open  to  entry;  and  in  such  case  an  application  to  enter  filed  prior  to  the  time 
so  fixed  should  not  be  allowed. 

Acting  Secretary  Reynolds  to  the  Commissioner  of  the  Oeneral  Land  Office^ 

August  8, 1896. '  (J.  L.  MoC.) 

Od  July  26j  1887,  the  DepartmeDt  directed  your  office  to  demand  of 
the  St.  Paul  and  Sioui:  Oity  Bailroad  Oompany  and  the  State  of  Iowa, 
in  accordance  with  Sec.  2  of  the  act  of  March  3, 1887  (24  Stat.,  556),  the 
relinquishment  and  reconveyance  of  certain  lands  in  O'Brien  county, 
Iowa,  which  the  Department  held  had  been  improperly  patented  to 
said  State  for  the  benefit  of  said  railroad  company  (6  L.  D.,  47,  54;  on 
review,  ib.,  162). 

Demand  was  accordingly  made  by  your  office,  which,  on  January  7, 
1888,  reported  to  the  Department  that  the  company  and  the  State  had 
failed  to  reconvey  as  requested.  Thereupon,  the  Department  requested 
the  Honorable  Attorney  General  to  institute  suit  in  the  proper  court  to 
set  aside  the  patents  thus  improperly  issued,  and  for  the  restoration  of 
the  title  to  the  United  States  (6  L.  D.,  481). 

Suit  was  accordingly  instituted  in  the  circuit  court  of  the  United 
States  for  the  northern  district  of  Iowa,  which,  at  the  October  term,  1890, 
rendered  a  decision  in  favor  of  the  United  States  (43  Fed.  Eep.,  617). 

The  case  was  thereupon  brought  by  appeal  before  the  supreme  court 
of  the  United  States,  which,  on  April  21, 1895,  affirmed  the  decision  of 
the  circuit  court  (159  U.  S.,  349). 

Your  office,  by  letter  of  November  19, 1896  (which  letter  was  approved 
by  the  Secretary  of  the  Interior),  transmitted  to  the  local  officers  at 
Des  Moines,  Iowa,  a  list  of  the  lands  in  controversy,  embracing  21,979.85 
acres,  with  instructions  to  them  to  publish  notice  to  all  persons,  claim- 
ing any  part  thereof  under  the  act  of  March  3, 1887  {supra)y  to  come 
forward  within  ninety  days  from  the  first  publication,  and  file  notice  of 
their  claims  and  their  intention  to  make  proof  in  accordance  with  the 
circular  of  February  13, 1889  (8  L.  D.,  348). 

Said  list  with  notice  to  claimants  under  said  act  was  published  for 
thirty  days  from  November  29, 1895,  in  the  "  Sheldon  Eagle."  The 
date  set  in  said  notice  on  which  the  lands  in  question  should  become 
"  subject  to  entry  under  the  law  of  the  United  States  "  was  February 
27, 1896. 

Between  the  date  of  the  first  insertion  of  said  notice  (November  29, 
1895),  and  that  set  for  the  opening  of  the  lauds  to  entry  (February  27, 
1896),  a  considerable  number  of  persons  filed  applications  to  make  home- 
stead entries  on  said  lands,  which  applications  the  local  officers  rejected, 
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on  the  ground  that  the  lands  were  not  yet  open  to  entry.  The  appli- 
cants appealed  to  your  office,  which  dismissed  their  several  appeals,  and 
accorded  them  twenty  days  within  which  to  apply  for  a  writ  of  cer- 
tiorari. Emory  H.  Marker  and  eighty-eight  others  have  filed  applica- 
tions for  such  writ. 

Said  applications,  with  the  exceptions  of  names  and  dates,  are  all 
alike,  and  in  printed  form.  Tliey  allege  seven  errors  on  the  part  of 
your  office,  the  gist  of  the  whole  being 

that  tlie  decree  of  the  United  States  supreme  court,  dated  October  21, 1895,  vested 
the  title  of  the  laud  in  question  In  the  general  government;  and  that  thereafter,  the 
lands  having  been  previously  surveyed  and  platted,  and  the  survey  and  plats 
approved  by  the  Commissioner  of  the  General  Land  Office,  the  land  in  question  was 
subject  to  entry  by  the  first  legal  and  qualified  application  to  be  filed  subsequent  to 
October  21,  1895. 

A  decision  of  the  supreme  court  holding  that  certain  lands  belong 
to  the  United  States  does  not  necessarily  open  such  lands  forthwith  to 
entry.  The  order  opening  the  lands  to  entry  on  February  27, 1896,  was 
one  that  the  Secretary  might  lawfully  and  properly  issue  (Crowley  r. 
Bitchie  et  al,^  22  L.  D.,  276).  An  application  to  enter  land,  to  be  valid, 
must  be  made  at  a  time  when  the  land  is  legally  subject  to  entry  (Mills 
V.  Daly,  17  L.  D.,  345,  and  many  other  cases). 

The  applicants  for  certiorari  have  shown  no  error  in  the  decision  of 
your  office,  rejecting  their  applications  to  enter  the  lands  in  question. 

Their  petition  is  therefore  denied. 


BAILBOAB  GRANT-ACT  OF  MARCH  3,  1871— RELINQTTISHMENT. 

St.  Paul,  Minneapolis  and  Manitoba  Ry.  Co.  et  al.  v.  Beegerud. 

The  grant  made  by  the  act  of  March  3,  1871,  did  not  take  effect  nntil  the  relinquish- 
ment provided  for  therein  was  duly  filed  and  accepted  by  the  Secretary  of  the 
Interior. 

Secretai^  Frauds  to  the  Commissioner  of  the  General  Land  Office^  October 
(W.  A.  L.)  i7,  1896.  (W.  F.  M.) 

This  case  is  again  before  the  Department  on  review  of  the  decision 
rendered  on  March  6,  1896  (unreported),  granted  on  motion  of  the  St. 
Paul,  Minneapolis  and  Manitoba  Railway  Company.  The  land  in  con- 
troversy is  the  i^.  J  of  the  NW.  J  of  section  27,  township  133 IST.,  range 
42  W.,  in  the  land  district  of  St.  Oloiid,  Minnesota,  and  lies  within  the 
primary  limits  of  the  St.  Vincent  Extension  of  the  grant  to  the  said 
company  made  by  the  act  of  March  3, 1871  (16  Stat.,  588).  The  decision 
under  review  held  that  the  land  was  excepted  from  the  grant  by  the 
homestead  entry  of  Charles  P.  Young,  which  was  made  August  14, 
1868,  and  not  canceled  until  December  14, 1871. 

The  contention  of  the  company  now  is  that  the  grant  did  not  take 
effect  at  its  date,  but  on  December  19, 1871,  and,  therefore,  that  the 
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statas  of  the  land  is  not  affected  by  Young's  entry^  which  was  canceled 
on  the  14th  of  the  same  month. 
The  act  making  the  grant  is  entitled: 

An  act.  authorizing  the  St.  Paul  and  Pacific  Railroad  Company  to  change  its  line 
in  consideration  of  a  relinquishment  of  lands,  [and  contains  the  ifollowing  proviso :] 
Providedy  however,  That  this  change  shall  in  no  manner  enlarge  said  grant,  and  that 
this  act  shall  only  take  effect  upon  condition  of  heing  in  accord  with  the  legisla- 
tion of  the  State  of  Minnesota  and  upon  the  further  condition  that  proper  releases 
shall  be  made  to  the  United  States  by  said  company,  of  all  lands  along  said 
abandoned  lines  from  Crow  Wing  to  St.  Vincent,  and  from  St.  Cloud  to  Lake  Supe- 
rior, and  that  upon  the  execution  of  said  releases  such  lauds  so  released  shall  be 
considered  as  immediately  restored  to  market  without  further  legislation. 

In  construing  this  act  the  snpreme  coart  has  said: 

The  release  required  by  the  act  of  March  3, 1871,  was  not  made  by  the  St.  Paul  and 
Pacific  Railroad  Company  until  December  13, 1871,  and  a  formal  release  to  the  United 
States  by  the  company  was  not  executed  until  the  19th  of  that  month.  It  was  only 
upon  the  execution  of  the  release — whether  that  be  deemed  to  have  been  on  the 
13th  or  19th  of  December — that  the  act  took  effect.  The  act  did  not  make  a  grant 
upon  condition  subsequent.  There  was  no  condition  for  a  breach  of  which  any 
forfeiture  of  a  grant  could  be  required,  for  no  grant  passed  until  the  consideration 
for  itj  the  relinquishment  of  old  Hues  with  the  lands  along  them,  was  given.  The 
transaction  was  in  the  nature  of  an  exchange,  by  which  the  right  was  given  to  the 
company  to  construct  new  lines  with  proportional  gprants,  in  consideration  of  its  relin- 
quishing certain  old  lines,  with  their  accompanying  lands.  The  new  rights  were  to 
vest  with  the  release  of  the  old  rights.  The  transfer  was  to  be  mutual  and  simul- 
tabeous.  There  was,  therefore,  no  operative  grant  until  there  was  an  effective 
release,  and  whichever  date  be  taken — whether  December  13,  or  19 — it  was  subse- 
quent to  the  definite  location  of  the  Northern  Pacific  Railroad  Company  in  Minnesota. 
(St.  Paul  and  Pacific  R.  R.  Co.  v.  Northern  Pacific  R.  R.  Co.,  139  U.  S.  1.) 

While  the  character  of  the  grant,  as  whether  one  in  praesenti  or  in 
futuro,  is,  therefore,  no  longer  an  open  question,  it  will  be  observed 
that  the  court  pretermitted  the  further  question  as  to  the  precise  date 
at  which  it  became  effective. 

On  December  13, 1871,  the  St.  Paul  and  Pacific  Eailroad  Company, 
through  its  president  and  secretary,  after  due  authorization  thereunto 
by  the  board  of  directors,  made,  sealed  and  signed  the  release  required 
by  the  proviso  of  the  act  aforesaid.  This  instrument  was  filed  in  this 
Department  on  December  19, 1871,  and  was  formally  accepted  by  the 
Secretary  of  the  Interior  as  a  compliance  with  the  requirement  of 
the  act  on  the  day  following.  The  release  purports  to  convey  and  does 
convey  land.  It  is,  therefore,  in  effect,  a  deed,  and  must  be  treated  as 
such.  A  deed  has  no  effect  until  delivery  by  the  grantor  and  its  accept- 
ance  by  the  grantee.  It  was  formerly  the  common  law  rule  that  the 
deeds  of  a  corporation  did  not  require  delivery,  but  in  the  United 
States  no  distinction  appears  to  have  been  made  in  that  regard  between 
individuals  and  corporations. 

In  this  case,  as  has  been  shown,  the  grant  could  not  become  opera- 
tive until  the  relinquishment  of  the  lands  along  the  abandoned  line 
should  take  effect,  and  this  did  not  transpire  until  the  release  was  filed 
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and  accepted  here,  six  days  after  the  cancellation  of  Young's  entry. 
The  land  in  controversy,  therefore,  was  free  when  the  grant  became 
effective  and  passed  with  it. 

The  decision  heretofore  rendered  is  revoked  and  set  aside,  the  deci- 
sion appealed  from  is  reversed,  and  it  is  ordered  that  Bergernd's 
homestead  entry  be  canceled. 


DESEBT  LAND  ENTRY—XTNSU  K V  K  X  J£D  LAin>— FENAL  PBOOF. 

John  W.  Phillips. 

If  final  desert  land  proof,  eabmitted  on  an  entry  of  nnenrveyed  land,  is  found  nnsat- 
isfactory,  and  the  entryman  fails  to  famish  supplemental  proof  as  required,  the 
proof  already  submitted  may  be  rejected,  and  the  entry  canceled. 

Secretary  Francis  to  the  Commissioner  of  the  General  Land  Office^  October 
(W.  A.  L.)  26^  1896.  (W.  A.  E.) 

On  March  17, 1884,  John  W.  Phillips  made  desert  land  entry  at  the 
Las  Graces,  New  Mexico,  laud  office,  for  a  certain  tract  of  ausurveyed 
land,  which  was  described  in  the  entry  papers,  however,  as  the  S.  ^  of 
the  N  W.  i  of  Sec.  34,  T.  9  S.,  B.  8  E. 

February  27, 1886,  he  submitted  final  proof,  which  was  suspended  by 
the  local  officers  to  await  survey. 

May  20,  1892,  your  office  considered  said  final  proof  and  found  it 
unsatisfactory,  for  the  reason  that  the  location  of  the  springs  from 
which  the  entryman  alleged  he  derived  his  water  supply,  and  the 
manner  of  diverting  the  water,  were  not  shown. 

The  register  and  receiver  were  accordingly  instructed  to  notify  the 
entryman  that  he  would  be  allowed  sixty  days  in  which  to  furnish  sup- 
plementary proof. 

Notice  was  duly  mailed  to  the  entryman,  but  was  returned  uncalled 
for. 

October  20, 1893,  William  C.  McDonald  filed  affidavit  alleging  that 
he  is  the  owner  by  deed  from  Phillips  of  the  tract  embraced  in  said 
entry;  that  he  has  recently  learned  that  supplemental  proof  is  required; 
that  the  entryman  has  not  resided  in  the  vicinity  of  this  land  for 
several  years  and  his  present  whereabouts  are  unknown.  McDonald 
accordingly  asked  for  six  months  time  in  which  to  find  the  entryman 
and  make  the  necessary  additional  proof. 

By  letter  of  February  26,  1894,  your  office  allowed  McDonald  sixty 
days  '<iu  which  to  furnish  the  evidence  called  for  or  to  appeal,  failing 
to  do  one  of  which  the  entry  will  be  canceled.'' 

Appeal  was  thereupon  taken  to  the  Department. 

The  specifications  of  error  alleged  are: 

1.  In  not  allowing  assignee  six  months  as  prayed  for  in  which  to  find 
the  original  entryman. 
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2.  In  now  taking  final  action  in  the  case,  the  land  not  being  surveyed, 
and  there  being  no  adverse  claimant. 

In  regard  to  the  first  specifieatioD,  it  is  to  be  said:  (1)  that  as  the 
required  supplementary  proof  related  to  the  location  of  certain  springs 
and  the  manner  of  distributing  the  water  from  them,  it  was  not  neces- 
sary to  find  the  entryman  to  make  this  proof— it  could  be  made  by  the 
assignee  himself;  (2)  thsit  from  October  20,  1893,  to  the  expiration  of 
the  sixty  days  allowed  by  your  office  letter  of  February  26,  1894,  was 
more  than  six  months,  the  period  asked  for  by  the  assignee  on  the  first 
named  date;  and  (3)  that  although  three  years  have  elapsed  since  the 
assignee  asked  for  six  months  time  in  which  to  find  the  entryman,  he 
has  never  intimated  to  the  Department  that  he  has  found  the  entry- 
man  or  that  he  is  ready  to  furnish  the  required  proof. 

As  to  the  second  allegation,  I  find,  upon  inquiry  at  your  office,  that 
no  portion  of  said  township  9  south,  range  8  east,  has  been  surveyed. 

The  practice  of  the  Department  in  regard  to  desert  land  entries  upon 
unsurveyed  land  is  as  follows: 

At  the  time  of  making  the  entry  the  land  must  be  described  as  accu- 
rately as  is  possible  without  survey,  so  that  it  may  be  easily  identified. 
Within  the  time  prescribed  by  law  final  proof  must  be  submitted  as  in 
other  cases.  If  this  ])roof  is  satisfactory  to  the  local  officers,  they 
approve  it  and  forward  it  to  your  office,  without  collecting  the  purchase 
money  and  without  issuing  the  final  papers.  It  is  then  considered  by 
your  office  and  if  found  satisfactory  is  suspended  until  the  land  shall 
have  been  surveyed.  After  the  land  has  been  surveyed,  the  entry- 
man  (or  his  heirs  or  assignee)  is  required  to  file  a  corroborated  affi- 
davit showing  the  legal  subdivisions  of  his  claim.  The  official  records 
are  then  corrected  to  make  them  describe  the  land  by  legal  subdivisions, 
and  if  no  objection  exists,  final  papers  are  issued  upon  payment  of  the 
amounts  due.  (See  circular  of  April  20,  1891,  12  L.  D.,  376;  case  of 
C.  B.  Mendenhall,  11  L.  D.,  414.) 

If,  however,  your  office  finds  the  proof  to  be  unsatisfactory,  it  may 
call  on  the  entryman  tor  supplementary  proof,  and  if  he  fails  after  due 
notice  to  furnish  the  necessary  additional  proof,  the  proof  already  sub- 
mitted may  be  rejected  and  his  entry  canceled,  without  regard  to 
whether  the  land  is  then  surveyed  or  unsurveyed. 

The  proof  submitted  in  this  case  is  insufficient  and  unsatisfactory. 
The  assignee  has  had  full  opportunity  to  furnish  the  necessary  supple- 
mentary proof,  and  has  failed  to  do  so. 

Your  office  decision  is  accordingly  affirmed,  the  final  proof  is  rejected 
and  the  entry  will  be  canceled. 


SuLLiVAi^  V.  McPeek. 

Motion  for  rehearing  in  the  case  above  entitled  denied  by  Secretary 
Francis,  October  26, 1896.  See  departmental  decision  of  October  14, 
1893, 17  L.  D.,  402. 
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PBACTICB-APPEAT^NOTICE-TIMBER  LAND  BNTRT. 

Henry  O*  Evans. 

un  appeal  from  the  denial  of  an  application  to  contest  an  entry  the  appellant  is  not 

required  to  serve  the  en  try  man  with  notice  thereof. 
The  withdrawal  of  offered  lands  abrogates  the  offering  and  brings  them  within  the 

category  of  unoffered  lands,  and  hence  subject  to  timber  land  entry,  if  Festoroil 

to  the  public  domain. 

JSeeretary  Francis  to  the  Commissioner  of  the  General  Land  Ojfficej  October 

29,  1896.  (J.  A.) 

May  8,  1893,  Constance  Howard  made  cash  timber  entry  for  the  SE. 
i  NE.  i,  E.  i  SE.  i  and  the  SW.  J  SE.  i,  Sec.  21,  T.  49  K,  R.  8  W., 
Ashland,  Wisconsin,  land  district. 

March  4, 1895,  Henry  0.  Evans  filed  an  affidavit  of  contest  against 
said  entry  under  the  second  section  of  the  act  of  May  14, 1880  (21  Stat., 
140). 

The  local  officers,  acting  under  rule  6  of  practice,  transmitted  the 
affidavit  to  your  office. 

June  15, 1895,  your  office  held  that  the  affidavit  of  contest  is  insuffi- 
cient, and  denied  the  application  for  a  hearing. 

August  28, 1895,  and  within  sixty  days  from  notice  of  said  decision, 
Evans'  attorneys  filed  an  appeal.  The  appeal  was  taken  as  in  ex  parte 
cases  under  rule  100  of  practice,  and  without  notice  to  Mrs.  Howard. 

Your  office,  on  September  28,  1895,  considered  the  appeal  defective, 
and,  acting  under  rule  83  of  practice,  allowed  Evans  fifteen  days  within 
which  to  file  evidence  of  service  on  Constance  Howard  under  rule  86  of 
practice. 

October  15, 1895,  Evans'  attorneys  filed  a  motion  for  review  of  said 
decision.  The  motion  was  denied  October  24, 1895,  and  on  the  same 
day  your  office  transmitted  the  papers  in  the  case  in  order  that  the 
appeal  may  be  dismissed  by  this  Department  under  rule  82  of  practice. 

In  cases  of  appeals  from  rejections  of  applications  to  enter  this 
Department  has  uniformly  held  that  an  adverse  claimant  of  record  is 
entitled  to  service  of  notice  of  the  appeal.  The  reason  for  this  require- 
ment is  found  in  the  fact  that  in  such  cases  an  eutryman  is,  from  the 
nature  of  the  case,  a  party  to  the  proceedings,  and  is  therefore,  under 
rule  70  of  practice,  entitled  to  service  of  notice.  It  is  stated  in  instruc- 
tions, 17  L.  D.,  325,  that  the  holding  that  an  adverse  claimant  is  enti- 
tled to  service  of  notice  of  appeal  from  the  rejection  of  an  application 
to  enter  '<  embodies  a  sound  principle  of  law,  and  conduces  to  the  ends 
of  justice  and  fair  dealing  between  claimants  for  the  same  land."  This 
reasoning  does  not  apply  to  cases  of  appeals  from  rejections  of  appli- 
cations to  contest,  as  in  such  cases  the  entryman  is  not  a  party  to  the 
proceeding.  Nor  do  I  find  anything  in  the  rules  of  practice  to  war- 
rant the  construction  that  such  an  appeal  must  be  served  on  the  entry- 
man« 
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Your  office  held  tbat  under  rule  86  of  practice,  which  requires  that. 

Notice  of  an  appeal  from  the  Commissioner'B  decision  must  be  filed  in  the  General 
Land  Office  and  served  on  the  appellee  or  his  counsel  within  sixty  days  from  the 
date  of  the  service  of  notice  of  sach  decision, 

it  was  necessary  for  Evans  to  serve  notice  of  appeal  on  Mrs.  Howard. 
That  rule  applies  only  to  cases  in  which  jurisdiction  has  been  acquired 
over  the  entryman.  In  contest  cases  jurisdiction  over  an  entryman 
can  be  acquired  only  by  his  voluntary  appearance  or  by  service  of 
notice  after  hearing  has  been  ordered.  It  follows  that  it  was  not  nec- 
essary for  the  appellant  to  serve  notice  of  his  appeal  on  Mrs.  Howard. 
The  question  presented  by  the  appeal  will  therefore  be  considered. 

The  affidavit  of  contest  alleges  that  the  land  has  been  offered  and  is 
therefore  not  subject  to  timber  entry  under  the  act  of  June  3, 1878  (20 
Stat.,  89),  as  amended  by  the  act  of  August  4, 1892  (27  Stat.,  348). 

The  land  had  been  offered  at  public  sale  July  4, 1853.  It  is  within  the 
fifteen  miles  indemnity  limits  of  the  grant  of  June  3, 1856  (11  Stat.,  20), 
for  the  benefit  of  the  Chicago,  St.  Paul,  Minneapolis  and  Omaha  Kail- 
road  Company,  and  was  selected  by  said  company  March  20,  1885. 
The  selection  was  canceled  January  8,  1801,  for  the  reason  that  the 
grant  to  said  company  had  been  satisfied. 

The  land  is  also  within  the  primary  limits  of  the  grant  of  May  5, 1864 
(13  Stat.,  66),  for  the  Wisconsin  Central  Railroad  Company,  which 
grant  took  effect  notwithstanding  the  fact  that  the  land  had  been 
withdrawn  under  the  grant  of  June  3, 1856  (Wisconsin  Central  E.  B. 
Co.  V.  Forsythe,  159  TJ.  S.,  46).  A  withdrawal  was  made  for  the  Cen- 
tral R.  B.  Co.,  but  on  the  failure  of  said  company  to  construct  its  road 
between  Ashland  and  Superior  the  land  was  forfeited  by  the  act  of 
September  29, 1890  (26  Stat.,  496). 

In  the  case  of  Anway  v.  Phiuney  (19  L.  D.,  513)  it  was  held  that 
(syllabus), 

The  withdrawal  of  offered  lands  in  aid  of  a  railroad  grant  abrogates  the  original 
oiTering,  and  brings  them  within  the  category  of  unoffered  lands,  and  hence,  subject 
to  timber  land  entry  if  restored  to  the  public  domain.' 

The  land  in  controversy  must  therefore  be  considered  as  unoffered  land 
and  subject  to  timber  entry. 

The  decision  of  your  office  holding  that  the  affidavit  of  contest  is 
insufficient  is  accordingly  affirmed. 
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BEPATMENT-ENTRT  KRBONEOUSLT  ALLOWED. 

Louise  C.  Grothjan. 

An  entry  made  dnring  the  pendency  of  an  appeal  involying  the  land  is  "erroneonsly 
allowed'',  and  the  parchaee  money  ehoald  he  repaid,  if  the  entry  in  question  can- 
no  fe  he  confirmed. 

Secretary  Francis  to  the  Commissioner  of  the  General  Land  Office^  October 
(I.  H.  L.)  ^j  1896.  (P.  J.  C.) 

Application  for  repayment  of  porchase  money  paid  for  pre-emption 
cash  entry,  No.  1044,  SW.  J  of  Sec  4,  Tp.  9  N.,  B.  5  W.,  Boise  City, 
Idaho,  by  Loaise  0.  Grothjan,  is  presented  by  this  appeal.  The  appli- 
cation is  in  dae  form  and  accompanied  with  her  relmquishment. 

Your  office  denied  the  application,  on  the  ground  that  her  entry  was 
canceled  because  she  <<  never  resided  npon  the  land  or  made  her  home 
thereon  in  good  faith,"  and  decided  that  ^Hhe  law  governing  the  return 
of  purchase  money  does  not  apply  to  cases  where  parties  attempt  to 
Secure  title  to  public  land  through  false  testimony."  The  applicant's 
appeal  brings  the  case  before  the  Department. 

The  history  of  this  entry,  so  far  as  material  to  the  controversy,  is  as 
foUows: 

Grothjan  filed  her  pre-emption  declaratory  statement  for  the  tract 
July  7, 1886.  February  9, 1887,  Joseph  L.  Johnson  filed  his  preemption 
declaratory  statement,  and  on  January  2,  1888,  after  publication  of 
notice,  submitted  final  proof,  whereupon  Grothjan  protested.  A  hear- 
ing was  had,  and  as  a  result  the  local  officers  decided  in  favor  of  the 
protestant.  From  this  action  Johnson  appealed.  Pending  this  appeal, 
Grothjan  submitted  final  proof,  and  was  permitted  to  make  entry. 

Your  office,  by  letter  of  September  8, 1890,  in  passing  upon  this  fea- 
ture of  that  controversy,  said : 

Yonr  action  in  accepting  the  final  proof  of  Loaise  C.  Grotlijan,  accepting  her  cash 
payment,  and  iRSuing  to  her  a  final  certificate,  was  clearly  improper,  and  such  pro* 
ceedingB  shonid  not  have  heen  had  while  the  appeal  involving  said  land  was  still 
pending.  (See  Rale  53  of  the  Rules  of  Practice;  Laffoon  v.  Artis,  9  L.  D.,  279; 
Scott  r.  King,  9  L,  D.,  299.) 

It  was  also  decided  that  she  had  not  *<  resided  upon  this  land  and 
made  her  home  thereon  in  good  faith." 

This  judgment  was  affirmed  by  the  Department,  March  31, 1892  (L. 
and  R.,  239,  p.  198).  The  subsequent  history  of  this  controversy  will 
be  found  in  15  L.  D.,  195;  16  Id.,  180;  22  Id.,  29. 

Section  2  of  the  act  of  June  16, 1880  (21  Stat.,  287),  provides,  that  in 
all  cases  where  entries  have  been 

canceled  for  conflict,  or  where,  from  any  cause,  tbe  entry  has  heen  erroneously 
allowed,  and  cannot  be  confirmed,  the  Secretary  of  the  Interior  shall  cause  to  he 
repaid  to  the  person  who  made  such  entry  the  fees,  commissions  and  purchase 
money. 
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It  seems  to  me  that  this  application  comes  clearly  within  the  purview 
of  tbis  statate.  It  cannot  be  maintained  with  seriousness  that  the 
action  of  the  local  officers  in  accepting  her  final  proof  and  payment, 
pending  the  appeal,  was  regular. 

If  the  records  of  the  local  office,  or  the  proofs  furnished,  shonid  show  that  the 
entry  ought  not  to  be  permitted,  and  yet  it  were  permitted,  then  it  would  be  "erro- 
neously allowed."    (General  Circular,  1895,  p.  97.) 

That  is  the  exact  condition  in  this  case.  Johnson  had  appealed  from 
the  decision  of  the  local  officers.  This  had  the  effect  of  holding  the 
land  in  statu  quo  until  that  appeal  was  disposed  of. 

The  fact  that  your  office  and  the  Department  subsequently  decided 
that  she  had  not  complied  with  the  law  can  cut  no  figure  in  this  trans- 
action. The  entry  was  erroneously  allowed  before  it  had  been  deter- 
mined that  there  was  a  failure  on  her  part,  and  her  money  had  been 
received  anterior  to  that  time.  It  is  perfectly  fair  to  assume  that  if  the 
local  officers  had  done  their  full  duty  in  this  matter,  and  held  her  final 
proof  until  the  pending  appeal  had  been  finally  disposed  of,  she  would 
not  have  paid  the  money  necessary  to  make  her  final  entry.  Contrary 
to  the  rule,  they  received  the  final  payment,  and  '*  erroneously  allowed" 
the  entry.    (See  Ignatz  Reitober,  22  L.  D.,  616.) 

I  am  of  the  opinion  that  the  application  for  repayment  shonid  be 
granted. 

Your  office  decision  is  therefore  reversed,  and  repayment  will  be  made. 


baixjetoad  lajntds-act  of  september  20,  1890. 

Keith  v.  Niles. 

The  right  to  purchase  railroad  lands  forfeited  by  the  act  of  September  29, 1890,  under 
the  acts  amendatory  thereof,  is  secured  to  persons  entitled  to  exercise  such  right 
between  the  dates  of  September  29,  1890,  and  January  1,  1897,  and  no  adverse 
claim  can  attach  between  said  dates. 

Secretary  Francis  to  the  Commissioner  of  the  General  Land  Office^  October 

29, 1896.  (C.  J.  G.) 

This  controversy  is  in  relation  to  the  SE.  J  of  Sec.  2b^  T.  3  N.,  R.  31 
B.,  W.  M.,  La  Grande  land  district,  Oregon. 

This  case  has  been  before  the  Department  once  before  and  the  details 
thereof  are  set  out  in  19  L.  D.,  449.    It  was  decided  therein  that — 

The  right  to  purchase  forfeited  railroad  lands  under  section  3,  act  of  September 
29, 1890,  by  persons  holding  under  license  from  a  railroad  company,  Is  inheritable, 
and  may  be  exercised  by  an  administrator  for  the  benefit  of  the  estate,  where  under 
the  local  law,  he  is  given  the  control  of  the  real  and  personal  property  of  the  deceased. 

Yonr  office,  in  a  letter  dated  May  17, 1895,  addressed  to  the  local 
office,  no  motion  for  review  of  the  above  decision  having  been  filed, 
closed  the  case,  concluding  as  follows: 

Notify  Keith  that  he  will  be  allowed  sixty  days  to  present  payment  for  the  land 
and  in  event  of  his  so  doing  you  will  issue  certificate  to  **  the  Heirs  of  B.  J.  Terven,'' 
cancel  the  entry  of  Niles  and  report  the  same  to  this  office. 
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Under  date  of  January  21, 1896,  the  local  office  reported  that  ^Hhe 
said  Beith  has  taken  no  action  pursaant  to  your  said  letter  of  May  17, 
1805,"  and  at  the  same  time  transmitted  evidence  of  service  of  notice 
upon  Beith. 

Under  date  of  February  1, 1896,  your  office,  without  further  action, 
closed  the  case,  this  time  holding  Niles'  entry  intact. 

From  tbis  decision  Beith  has  appealed  to  this  Department,  alleging 
in  substance  that  purchasers  under  section  3  of  the  act  of  September 
29, 1890,  are  entitled  to  purchase  the  lands  forfeited  by  said  act  at  any 
time  prior  to  January  1, 1897. 

The  act  of  Congress  approved  December  12, 1893  (28  Stat.,  15),  reads 
as  follows: 

That  Beotion  three  of  an  act  entitled  ''An  Act  to  forfeit  certain  lands  heretofore 
granted  for  the  purpose  of  aiding  in  the  constmction  of  railroads,  and  for  other  pur- 
poses/' approved  September  twenty-ninth,  eighteen  hundred  and  ninety,  and  the 
several  acts  amendatory  thereof,  be,  and  the  same  is,  amended  so  as  to  extend  the 
time  within  which  persons  entitled  to  purchase  lands  forfeited  by  said  act  shall  be 
permitted  to  purchase  the  same,  in  the  quantities  and  upon  the  terms  provided  in 
said  section,  at  any  time  prior  to  January  first,  eighteen  hundred  and  ninety-seven : 
Provided,  That  nothing  herein  contained  shall  be  so  construed  as  to  interfere  with 
any  adverse  claim  that  may  have  attached  to  the  lauds  or  any  part  thereof. 

As  to  the  proviso  in  the  above  act,  relative  to  any  adverse  claim  that 
may  have  attached  to  the  land,  it  is  evident  that  the  defendant  herein 
has  gained  no  rights  thereunder.  He  makes  no  claim  of  settlement 
prior  to  September  29, 1890;  the  only  rights  he  alleges  are  those  under 
his  entry  of  September  1,  1891.  The  act  of  September  29, 1890  (26 
Stat.,  496),  allowed  persons  qualified  to  purchase  the  lands  forfeited  by 
said  act,  two  years  from  the  date  of  its  passage  within  which  to  pur- 
chase said  lands.  The  act  of  June  25, 1892  (27  Stat.,  59),  extended  the 
said  right  to  purchase  one  year.  The  act  of  January  31, 1893  (27  Stat., 
427),  which  was  a  special  act  having  reference  to  lands  forfeited  by  the 
act  of  September  29, 1890,  upon  the  line  of  the  Northern  Pacific  Eail- 
road  Company  between  Wallula,  Washington,  and  Portland,  Oregon, 
extended  the  time  within  which  persons  entitled  to  purchase  said  lands 
could  purchase  the  same,  to  January  1, 1894.  And  the  act  of  December 
12, 1893,  quoted  above,  still  further  extended  the  time  of  persons  entitled 
to  purchase  said  lands  to  January  1, 1897.  On  account  of  these  various 
acts,  original  and  amendatory,  it  will  readily  be  seen  tiiat  the  right  to 
purchase  these  lands  is  secured  to  persons  entitled  to  purchase  the  same 
between  the  dates  of  September  29, 1890,  and  January  1, 1897,  and  that 
no  adverse  claim  could  attach  between  those  dates. 

By  departmental  decision  of  December  4, 1894,  (19  L.  D.,  449,  supra)^ 
Beith  was  adjudged  to  be  qualified  to  purchase  under  section  3  of  the 
act  of  September  29,  1890  {supra).  Accordingly,  the  only  question 
involved  in  the  present  appeal  is  as  to  the  time  within  which  Keith  is 
entitled  to  consummate  the  purchase  of  this  laud  for  the  benefit  of  the 
estate  he  represents. 
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From  tbe  language  of  the  acts  referred  to,  it  beiug  remembered  that 
said  acts  are  remedial  in  tbeir  nature,  I  am  of  the  opiniou  that  there 
was  no  authority  for  limiting  the  time  within  which  Keith  mnst  par- 
chase,  to  sixty  days,  as  was  done  in  your  office  letter  of  May  17, 1895. 
According  to  the  provisions  of  said  acts  he  has  until  January  1, 1897, 
within  which  to  purchase  the  land  in  question,  as  claimed  by  him  in 
his  appeal. 

Your  office  decision  is  accordingly  reversed,  and  Beith  will  be  notiiied 
of  his  right  as  herein  indicated. 


TOWN  SITE— MINERAL  LAND— ALASIL^VN  L^VKDS. 

Goldstein  v.  Juneau  Townsitb. 

A  townsito  Bottlement  iu  Alaska  prior  to  the  act  of  March  3,  1891,  confers  no  riglit 
that  relieves  tbe  town  site  applicant  from  the  burden  of  proof  iu  a  controversy 
fls  to  tbe  cbarficter  of  tbe  laud  between  sucb  applicant  and  a  mineral  claimant, 
wbore  tbe  mining  claim  is  of  record  at  tbe  date  of  tbe  townsite  application. 

Land  mnst  be  beld  mineral  iu  cbaractcr  if  minerol  bns  been  fouud  tbereon,  and.  tbe 
evidence  shows  tbat  a  person  of  ordinary  prudence  would  be  justified  iu  furtber 
expenditures,  with  a  reasonable  prospect  of  success  iu  developing  a  valuable 
mine. 

Secretary  Frcmcis  to  the  Commissioner  of  the  General  Land  Office^  October 

29, 1896.  (C.  J.  W.) 

John  Olds,  acting  as  trustee  for  the  occupants  of  the  land  applied  for 
filed  application  for  patent  for  one  hundred  and  twenty-one  and  fifty- 
two-hnndredths  acres  of  land  described  iu  his  application  by  metes  and 
bounds,  which  application  was  made  on  the  10th  of  June,  1893,  and 
under  the  provisions  of  the  townsite  laws.  The  land  is  located  in  a 
mining  district,  but  was  alleged  to  be  non-mineral.  Notice  of  intention 
to  offer  proof  in  support  of  the  application  was  given  by  publication  in 
the  "Alaska  Journal"  at  Juneau,  Alaska,  and  by  posting  cox)ies  of  said 
notice  in  three  conspicuous  places  on  the  land,  as  required  iu  such 
cases,  the  time  therein  fixed  for  the  submission  of  proof  being  the  15th 
day  of  August,  1893.  Pursuant  to  the  notice  proofs  were  submitted, 
and  on  October  13th,  1893,  cash  entry  No.  1  for  the  townsite  of  Juneau 
was  allowed  and  the  purchase  price  for  the  land  covered  by  the  entry 
was  paid.  On  May  19, 1894,  a  paper  protesting  against  the  issuance 
of  patent  to  the  trustee  for  the  land  covered  by  the  entry  was  filed  in 
the  name  of  Anna  Goldstein,  in  your  office,  through  her  attorney,  J. 
H.  Hickock,  Jr.,  alleging  her  ownership  of  a  mineral  claim  in  conflict 
with  said  townsite,  and  alleging  the  mineral  character  of  the  land. 
Various  papers  accompanied  the  protest,  tending  to  show  that  the  mine 
claimed  by  protestant  was,  in  June,  1886,  located  by  O.  L.  Sandstone 
and  Louis  Cotta  on  Bonanza  lode  in  Harris  mining  district,  Alaska; 
that  the  location  was  made  in  accordance  with  law;  that  it  had  been 
1814-.VOL  23 27 
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duly  recorded  and  tbat  the  title  to  the  same  had  passed  to  her.  By 
office  letter  of  date  December  8, 1894,  your  office  directed  the  loc;il 
officers  to  order  a  hearing  to  determine  the  character  of  the  laud  em- 
braced in  the  mineral  claim  of  protestant,  and  in  conflict  with  the  entry. 
A  hearing  was  accordingly  ordered.  In  pursuance  of  said  order  the 
parties  appeared,  in  person  and  by  their  attorneys,  before  Henry  Mel- 
lon, U.  S.  commissioner,  at  Juneau,  Alaska,  and  submitted  testimony 
touching  the  character  of  the  land.  The  taking  of  testimony  was  com- 
menced April  20,  1895.  The  evidence  so  taken  was  duly  certified  and 
filed  in  the  office  of  the  register  and  receiver  at  Sitka,  Alaska,  on  May 
31,  1895.  On  June  22, 1895,  the  local  officers  rendered  a  joint  decision, 
in  which  they  found  that  the  land  in  controversy  was  non-mineral  in 
character.  On  July  15,  1895,  the  mineral  claimant  appealed  to  your 
office.  On  September  16,  1895,  your  office,  in  substance,  affirmed  the 
decision  of  the  local  officers.  A  motion  was  made  for  review  of  this 
decision,  which  was  by  your  office  overruled,  on  January  8, 1896.  On 
February  8, 1896,  appeal  from  your  office  decisions  of  September  16, 
1895,  and  January  8,  1896,  was  duly  Hied,  and  the  case  is  now  to  be 
considered  here  under  said  appeal. 

The  only  vital  question  in  the  case  is,  the  mineral  or  non-mineral 
charncter  of  the  land.  Certain  other  questions,  however,  arose  in  the 
trial  and  argument  of  the  case,  and  will  be  disposed  of  as  prehmiuary 
to  the  main  question. 

The  affidavit  of  Anna  Goldstein,  which  was  the  ostensible  predicate 
for  the  hearing,  was  objected  to  before  the  local  officers  as  insufficient 
for  such  purpose,  mainly  for  the  reason  that  it  was  not  in  fact  her  affi- 
davit. The  same  point  was  insisted  upon  before  your  office,  and  is 
insisted  upon  here.  It  is  unnecessary  to  consider  in  detail  the  criti- 
cisms made  upon  this  paper.  It  is  sufficient  to  say  that  any  defects, 
which  may  have  existed  in  its  original  execution,  were  cured  by  her 
subsequent  ratification  and  acknowledgment  of  it  as  her  act.  The 
mineral  character  of  the  land  was  alleged  in  a  number  of  other  affi- 
davits, and  the  fact  of  the  mineral  location  and  survey  were  record 
facts  of  which  your  office  had  knowledge.  The  iitcts  thus  made  to 
appear  were  sufficient  not  only  to  justify  the  ordering  of  a  hearing,  but 
to  require  such  hearing  to  be  ordered.  Such  hearuig  was  in  faat 
ordered,  and  in  fact  had,  and  both  i^arties  to  the  controversy  appeare<l, 
both  in  person  and  by  attorneys,  and  submitted  testimony  in  supi)ort 
of  their  resi)ective  contentions,  as  to  the  character  of  the  land.  The 
opportunity  was  not  only  thus  afforded  to  each  side  to  be  heard  fully 
on  the  merits  of  the  case,  but  each  side  availed  itself  of  that  oppor- 
tunity, and  mere  informalities  preceding  the  hearing  have  become 
inconsequent  and  without  significance. 

One  other  question,  which  may  be  regarded  as  preliminary  to  the 
main  one,  is  as  to  which  party  should  bear  the  onun  probandi. 

In  your  oflice  letter  of  December  8,  1894,  ordering  a  heiuing  in  the 
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onse^  the  rule  to  be  observed  by  the  local  oflBcers  in  passing  upon  the 
character  of  the  laud,  was  suggested,  and  that  suggestion  seems  to 
have  been  followed  by  theiu.  Your  office  referring  to  record  facts 
relating  to  the  land  in  controversy  then  said: 

Tiie  huid  being  held  and  olaimed  for  mineral  purposes  long  prior  to  the  townsito 
entry,  it  was  error  on  the  part  of  your  office  to  have  allowed  the  entry  until  after 
due  notice  to  the  mineral  claimants  and  no  objections,  and  the  allowance  of  such 
entry  does  not  impair  the  right  of  the  mineral  claimant.  See  Piru  Oil  Company  (16 
L.  D.,  117). 

Therefore  in  a  contest  to  determine  the  character  of  the  land  it  rests  upon  the 
townsito  claimant  to  prove  that  the  land  is  non-mineral  in  character,  its  value  for 
town  lots  being  an  immaterial  question.  The  State  of  Washington  v.  McBride  (18 
L.  D.,  199). 

It  was  unusual  to  predetermine  a  question  to  be  passed  upon  at  a 
hearing  thereafter  to  be  had,  and  the  language  used  is  not  quoted  for 
the  purpose  of  questioning  the  right  of  your  office  to  change  the  view 
therein  expressed  on  consideration  of  the  case  after  the  hearing,  but  for 
the  reason  that  it  is  believed  that  the  rule  therein  expressed  is  in  sub- 
stance correct,  notwithstanding  it  was  receded  from  in  the  lat^r  deci- 
sion of  your  office.  The  location  notice  of  the  mineral  claimants  was 
duly  recorded,  June  30, 188G,  in  the  office  of  the  district  recorder  of  the 
Harris  mining  district,  and  has  remained  of  record.  The  townsito 
claimant  was  charged  with  notice  of  the  claim,  and  the  record  abounds 
with  evidence  of  the  fact  that  its  existence  wiis  public,  and  very  gener- 
ally known  to  the  people  of  the  vicinity  long  prior  to  the  date  of  the 
townsite  application.  Looking,  therefore,  to  the  record  evidence  and 
the  notoriety  of  the  mineral  claim,  and  its  priority  in  existence  to  the 
townsite  application,  it  would  seem  that  the  burden  of  proof  was  upon 
the  townsite  applicant  to  show  the  non  mineral  character  of  the  land. 
In  opposition  to  this  view,  however,  is  one  presented  by  counsel  for  the 
townsite  claimant,  which  is  not  without  force  and  leaves  the  matter 
almost  in  doubt.  It  is  insisted  that  most  of  the  area  in  conflict  wa^ 
settled  upon  by  dift'erent  occupants  of  town  lots,  who  recognized  a  plat 
and  survey  made  in  1881  by  Master  Hanus,  U.  S.  N.,  and  that  the  min- 
eral claimant  had  notice  of  these  claims  and  settlements  before  the  date 
of  the  mineral  location.  If  at  the  time  of  these  settlements  the  town- 
site  laws  had  been  operative  and  offeree  in  Alaska  there  would  be  no 
question  but  that  the  townsite  should  be  treated  as  a  prior  claimant, 
and  the  burden  of  proof  put  upon  the  mineral  claimant.  The  only  way 
out  of  the  confusion  is  to  follow  the  law,  wherever  it  may  lead.  The 
act  of  May  17, 1884  (23  Stat.,  24),  provided  for  a  government  for  the  dis- 
trict of  Alaska,  and  made  it  a  land  district  of  the  United  States,  over 
which  was  extended  only  the  mineral  la\vs  of  the  United  States;  pre- 
served the  status  quo  as  to  use  and  occupancy  for  other  than  mhiing 
purposes,  until  Congress  should  act,  and  declared  that  nothing  in  the 
act  should  be  construed  to  put  in  force,  in  said  district,  the  general 
land  laws  of  the  United  States.    Section  2387,  Revised  Statutes,  was 
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uot  operative  in  Alaska  until  March  3, 1891  (26  Stat.,  1090),  and  no 
entry  of  land  for  townsitc  parposes  could  be  made  before  the  passage 
of  said  act.  Tlie  entry  in  contest  was  made  under  said  act  of  March 
3, 1891.    Section  11  of  that  act  provides 

Tlmt  until  otherwise  ordered  by  Congress  lands  in  Alaska  may  be  entered  for  town- 
site  imrpoKos  for  tbe  several  use  and  benefit  of  tbe  occupants  of  sucb  townsitea  by 
Bucb  trustee  or  trustees  as  may  be  named  by  the  Secretary  of  tbe  Interior  for  tbat 
pui-pOKO,  sucb  entries  to  be  nuide  under  tbe  provisions  of  section  tweut^'-tbix^o  Itun- 
dred  and  eiglity-sevcn  of  tbe  revised  statutes  as  near  as  may  be,  etc. 

Section  16  of  the  same  act  is  as  follows — 

That  towusite  entries  may  be  made  by  incorporated  towns  and  cities  on  tbe  min- 
eral lands  of  the  United  States,  but  no  title  shall  be  acquired  by  such  towns  or  cities 
to  any  vein  of  gold,  silver,  cinnabar,  copper,  or  lea<l,  or  to  any  valid  mining  claim  or 
)>OK8e88ion  held  under  existing  law.  When  mineral  veins  are  possessed  within  tbe 
limits  of  an  incorporated  town  or  city  and  sucb  possession  is  recognized  by  local 
authority  or  by  the  laws  of  the  United  states  the  title  to  town  lots  shall  be  subject 
to  sucb  recoguized  pofssession  and  the  necessary  use  thereof,  and  when  entry  has 
been  made  or  patent  issued  for  such  townsites  to  such  incorporated  town  or  city,  the 
possessor  of  such  mineral  vein  may  enter  and  receive  patent  for  such  mineral  vein 
and  the  surface  ground  appertaining  thereto:  Provided,  that  no  entry  shall  be  made 
by  such  mineral  claimant  for  surface  ground,  when  the  owner  or  occupier  of  surface 
ground  shall  have  had  possession  of  the  same  before  the  inception  of  the  title  of  the 
mineral  vein  applicant. 

Looking  to  the  provisions  of  the  act  of  May  17, 1884,  and  of  the  act 
of  March  3, 1891,  it  seems  to  have  been  the  purpose  of  Congress  to  per- 
mit and  authorize  mineral  prospecting  and  mining  upon  lauds  owned 
by  the  United  States,  and  merely  occupied  by  others,  for  some  pur|>ose 
other  than  miniug,  provided  that  such  mining  operations  did  not  inter- 
fere with  such  occupancy.  There  is  no  complaint  that  the  mineral 
claimant  in  his  discovery  and  development  work  interfered  with  the 
occui)ancy  of  any  person  in  possession  at  the  date  of  the  passage  of  the 
act  of  May  17, 1884,  or  at  the  time  the  work  was  done.  The  townsite 
ap])lication  and  entry  made  pending  the  mineral  location,  and  with  a 
view  to  obtaining  patent  to  the  entire  interest  in  all  the  land  included 
in  sold  mineral  location,  puts  the  townsite  in  the  attitude  of  asserting 
the  non-mineral  character  of  all  of  said  land,  and  of  assuming  the 
burden  of  establishing  that  fact  by  proof. 

One  other  fact  appearing  from  the  record  seems  to  require  mention 
here.  There  appears  to  have  been  a  government  reservation  for  naval 
purposes,  with  three  buildings  erected  upon  it.  made  prior  both  to  any 
occupancy  for  residence  purposes  and  to  the  mineral  location,  which  is 
included  both  in  the  mineral  location  and  the  towusite  entry.  So  far 
as  appears  neither  party  can  lay  any  just  claim  to  this  area,  but  further 
data  would  be  necessary  to  adjust  the  rights  of  the  parties  so  as  not  to 
interfere  with  this  reserved  area,  which  is  not  now  proposed.  The  ille- 
gality, however,  of  allowing  the  entry  which  includes  it,  to  go  to  patent 
as  it  now  stands  is  apparent.  These  preliminary  questions  being  dis- 
T)osed  of,  it  remains  to  be  considered,  whether  or  not  the  townsite  has 
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successfully  carried  tlie  burden  of  establlslii  ng  the  non-mineral  character 
of  tlio  land,  by  proof,  the  application  being  for  non-mineral  land. 

On  the  hearing,  the  townsite  assumed  the  burden  of  proof  and  intro- 
duced ten  witnesses,  whose  testimony  was  addressed  to  the  character 
of  the  land,  and  of  the  developments  on  it  by  the  mineral  claimant. 
Much  of  this  t<5stimony  was  negative  in  its  character,  and  based  upon 
limited  inspection  and  examination.  It  appears  from  undisputed  testi- 
mony that  near  the  southeasterly  end  of  the  claim  there  is  a  shaft 
twenty-five  to  thirty  feet  in  depth  and  a  tunnel  thirty  to  forty  feet  in 
length,  running  northwesterly,  and  some  stripping  silong  the  formation 
from  tlie  surface,  and  that  these  showed  gold  and  silver  in  stringers  of 
quartz  in  varying  quantities.  The  presence  of  what  is  termed  stringers 
of  mineral  bearing  ore  is  not  seriously  disputed,  but  the  chief  contro- 
versy is  as  to  whether  there  is  a  vein,  and  whether  the  ore  is  in  sufficient 
quantity,  and  of  a  quality  to  pay  for  mining.  The  witnesses  for  the 
townsite  (most  of  whom  made  but  oiie  short  visit  to  the  shaft  and 
tunnel)  state  that  they  saw  nothing  which  tlioy  would  term  a  vein,  and 
give  it  as  their  opinion  that  the  claim  is  valueless  as  a  mine,  but  most 
of  them  decline  to  swear  that  there  is  no  vein  there  or  upon  the  claim. 
The  opinions  expressed  innearlyeveryinstiince  are  based  upon  theslight 
examinations  made  during  a  single  short  visit.  One  of  these  witnesses, 
Mr.  Thorpe,  swears  positively  that  no  vein  or  lode  exists  upon  the  claim. 
The  substance  of  the  testimony  of  most  of  the  witnesses  for  the  townsite 
is  that  from  present  developments  they  do  not  believe  that  a  vein  or  lode 
exists  on  the  claim,  but  that  that  fact  can  only  be  determined  by  further 
development.  The  mineral  claimant  introduced  eight  witnesses.  Some 
of  these  had  been  npon  the  claim  frequently,  and  some  of  them  had 
worked  in  the  shaft.  One  of  these  witnesses,  Richard  A.  Matschman 
(pp.  230-235  of  record),  states  that  he  saw  and  desired  to  locate  this 
claim  thirteen  years  ago,  and  expresses  the  opinion  that  it  is  a  valuable 
mineral  claim  and  warrants  further  development.  He  describes  the 
bottom  of  the  shaft  as  then  disclosed  as  showing  three  or  four  stringers 
covering  about  half  the  shaft,  the  rock  being  quartz,  bearing  free  gold, 
and  some  silver.  Also  that  he  had  seen  rock  in  place  bearing  free 
gold.  John  G.  Tripp  the  contractor,  who  was  doing  contract  work  in 
the  shaft,  at  the  time  of  the  hearing,  testifies  that  there  is  gold  bearing 
rock  clear  across  the  bottom  of  the  shaft,  in  some  of  whit;h  gold  can  be 
seen  with  the  naked  eye,  and  that  he  has,  at  different  times  and  different 
places  on  the  claim,  seen  quartz  bearing  free  gold.  He  states  that  at 
that  time  there  was  a  lode  or  vein  in  the  bottom  of  the  shaft  about  four 
feet  wide,  struck  four  or  five  days  prior  to  that  time,  and  expresses  the 
opinion  that  it  would  pay  to  operate  the  mine.  Two  witnesses,  B.  U. 
Perry  and  William  Nelson,  were  afterwards  ca'lled  to  rebut  this  testi- 
mony, who  stated  that  a  few  days  previously  they  had  gone  down  into 
the  shaft  and  did  not  see  any  vein  or  lode  in  the  bottom.  It  was  about 
seven  o'clock  in  the  evening  and  a  part  of  the  bottom  of  the  shaft  was 
covered  with  water.    Some  others  of  the  witnesses  testified  to  seeing 
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quartz  at  different  times  on  the  claim  Yrhich  showed  gold  to  the  natural 
eye.  Samples  of  ore  properly  identified  accompany  the  record.  As 
these  have  been  submitted  to  no  test  here,  they  can  serve  no  purpose. 
The  record  shows  the  results  of  a  number  of  assays  of  ore  taken  from 
the  claim.  The  townsite  claimants  had  two  assays,  though  only  one  is 
produced.  As  to  the  one  not  produced,  Duncan  (one  of  the  witnesses) 
said  it  showed  nothing  of  any  value.  The  other  was  made  by  Valen- 
tine, a  jeweler,  and  showed  a  value  of  twenty  cents  in  gold  per  ton. 

One  of  the  assays  put  in  proof  by  the  mineral  claimant  showed 
thirty-one  dollars  of  gold  and  twenty  two  and  a  half  ounces  of  silver 
per  ton.  The  second  one  dollar  and  sixty-five  cents  in  gold  and  three 
and  eight  tenths  ounces  of  silver.  The  third  one,  made  for  Mr.  Kerr 
and  of  diil'ereut  specimens,  showed  of  one  of  them  eight  dollars  and 
forty-seven  cents  of  gold  and  twelve  and  one-quarter  ounces  of  silver 
per  ton,  and  of  the  other  two  dollars  and  twenty  seven  cents  of  gold 
and  forty-four  ounces  of  silver  per  ton.  The  evidence  indicates  that 
the  specimens  used  for  the  assays  were  taken  from  the  dump  and  bank 
as  averiige  specimens  of  the  quartz.  This  cannot  be  considered  as 
conclusive  evidence  of  the  value  of  the  ore  remaining,  but  tends  to 
show  the  then  mineral  cliaracter  of  the  vein  or  stringers.  It  api>ears 
from  the  testimony  that  the  claim  in  question  known  as  the  Bonanza, 
is  on  a  definite  mineral  belt,  and  in  near  proximity  to  other  mines. 
Olson,  McOulty  and  Matschman,  all  name  the  Willoughby,  the  Traction, 
the  Early  Bird  and  the  Sea  Gull  as  lying  along  the  same  mineral  belt, 
one  of  these  being  not  more  than  fwe  hundred  feet  from  the  Bonanza 
tunnel  or  shaft.  It  cannot  be  said  that  the  testimony  offered  by  the 
mineral  claimant,  taken  as  a  whole  shows  a  defined  vein  of  mineral, 
in  quantity  and  quality  such  as  to  make  it  a  present  paying  mine,  but 
it  is  strongly  suggested  that  with  further  development  it  would  be  a 
paying  mine.  The  testimony  offered  by  the  two  sides,  which  was 
intended  to  show  the  present  chanicter  of  the  land  is  pretty  nearly 
balanced.  It  is  to  be  observed  that  the  mineral  claimant  is  not  put- 
ting in  issue  any  right  of  hers  as  a  purchaser  from  the  locators  of  the 
claim,  to  be  now  passed  upon,  but  is  protesting  against  the  townsite 
entry  being  passed  to  patent,  and  insisting  that  the  townsite  claimant 
be  held  to  proof  of  the  non-mineral  character  of  the  land,  which  fact 
has  been  alleged  by  said  claimant.  The  townsite  has  suggested  a 
failure  upon  the  part  of  the  mineral  claimant  to  comply  with  the  law 
fully  as  to  the  survey  of  the  location  and  the  annual  assessment  work 
required.  In  the  recent  case  of  the  Aspen  Consolidat-ed  Mining  Com- 
pany V,  John  E.  Williams,  it  was  said — 

Considerable  evidence  wa*  introduced  npon  the  question  of  the  compnance  with 
law  by  the  mineral  claimants  in  various  and  sundry  particulars  and  especially  in 
reference  to  the  annual  assessment  work  required.  That  question,  however,  is  not 
material  to  the  present  controversy  inasmuch  as  it  could  not  avail  the  agricultnral 
entryuian,  even  if  it  were  shown  that  there  was  a  failure  in  tliese  respects.  They  are 
matters  so  far  as  this  case  is  concerned  between  the  government  and  the  mineral 
claimants  (23  L.  D.,  48). 
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No  inquiry  is  now  necessary  as  to  whether  the  mineral  claimnnt  has 
complied  with  the  law  in  the  present  case  in  respect  to  the  matters 
referred  to,  or  has  not. 

It  is  apparent  that  if  it  should  now  be  decided  on  the  showing  made, 
that  the  character  of  the  land  is  non-mineral  the  effect  would  be  to 
withdraw  and  seal  from  mining  enterprise  what  reasonably  promises  to 
be  a  valuable  mine  with  further  developments.  In  one  of  the  later 
decisions  rendered  here,  where  a  lik^  condition  of  affiiirs  appeared,  a 
rule  was  announced,  which  seems  to  be  applicable  to  this  case.  In  the 
case  of  Oastle  v,  Woinble  (19  L.  D.,  455),  the  Secretary  said — 

After  a  careful  consideration  of  tbo  snbjoct  it  is  my  opinion  that  where  minerals 
have  been  found  and  the  evidence  is  of  sach  a  character  that  a  person  of  ordinary 
prndence  wonld  be  justified  in  the  further  expenditure  of  his  labor  and  me  \us\  with 
a  reasonable  prospect  of  success  in  developing  a  valuable  mine,  the  requirements  of 
the  statute  have  been  met. 

Interpreting  the  testimony  oflfered  by  both  sides  in  the  light  of  this 
rule,  it  must  be  held  that  the  land  involved  is  prima  facie  mineral  in 
character,  and  not  subject  to  unrestricted  entry  for  townsite  purposes. 

Your  office  decision  is  reversed,  and  the  townsite  entry  will  be  can- 
celed as  to  the  land  covered  by  the  mineral  location. 


SC^nOOL  INTIEMNITY— MINERAL  LANDS-FORFEITED  RAILROAD  LANDS. 

State  of  California, 

The  act  of  February  28,  1891,  amending  Sections  2276,  and  2276,  R.  S.,  is  applicable 
to  all  the  publio  land  States,  and  operates  as  a  repeal  of  all  special  laws  thereto- 
fore enacted,  so  far  as  in  conflict  therewith;  and  under  the  provisions  thereof 
tlio  State  of  California  is  entitled  to  select  indemnity  for  school  sections  lost  to 
the  State  by  reason  of  their  mineral  character. 

The  decisi(ni  of  the  Department  in  the  case  of  the  State  of  California,  15  L.  D.,  10, 
overruled. 

The  return  of  sections  sixteen  and  thirty -sis  by  the  surveyor-general  as  mineral  land 
is  sufficient  evidence  of  its  mineral  character  to  entitle  the  State  to  select 
indemnity  therefor,  in  all  cases  where  said  return  is  not  overcome  by  competent 
evidence  to  the  contrary. 

Lands  lying  within  the  limits  of  a  railroad  grant  forfeited  by  the  act  of  September 
29,  1890,  are  subject  to  selection  as  indemnity  for  school  lands  lost  in  place. 

Secretary  Francis  to  the  Commissioner  of  the  General  Land  Office^  October 

29^  1396.  (W.  M.  W.) 

By  yonr  office  letter  of  April  18, 1896,  you  submitted  to  the  Depart- 
ment for  consideration  three  questions  respecting  the  right  of  the  State 
of  California  to  select,  as  indemnity  in  lieu  of  lands  returned  as  mineral 
lands  by  the  surveyor-general,  certain  tracts  of  land  within  the  limits 
of  a  railroad  grant  forfeited  by  the  act  of  September  29,  1890. 

Said  questions  are  as  follows: 

First.  Whether  the  State  is  entitled  to  indemnity  for  school  sections 
lost  to  the  State  by  reason  of  their  mineral  character. 
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Secoud.  Whether  the  retarn  of  said  sections  by  the  sarveyor-general 
as  mineral  land  is  snfficient  evidence  of  its  mineral  chai^acter  to  author- 
ize the  State  to  select  indemnity  therefor. 

Third.  Whether  lauds  lying  within  the  limits  of  a  railroad  grant  for- 
feited by  the  act  of  September  29,  1890,  are  subject  to  selection  as 
indemnity  by  the  States  for  school  lands  lost  in  place. 

These  questions  will  be  considered  in  their  order. 

(1)  On  the  28th  day  of  February,  1891 ,  Congress  passed  an  act  amend- 
ing sections  2275  aud.^276  of  the  Revised  St^itutes  (26  Stat.,  796). 

Section  2275,  as  amended  by  said  act,  embodies  the  conditions  under 
which  States,  in  whose  favor  sections  sixteen  and  thirty-six  have  been 
or  shall  be  granted,  reserved,  or  pledged  for  the  use  of  schools  or  col- 
leges, in  the  States  or  Territory  in  which  they  lie,  other  lands  may  be 
selected  in  lieu  of  lands  lost  in  sections  sixteen  and  thirty-six.  In 
regard  to  mineral  lands  lost  in  said  sections,  it  is  provided: 

And  other  lands  of  equal  acreage  are  also  hereby  appropriated  and  granted,  and 
may  be  selected  by  said  State  or  Territory  where  sections  sixteen  or  thirty-six  are 
mineral  land. 

In  view  of  this  language,  it  is  clear  that  the  State  is  entitled  to  select 
indemnity  for  sections  sixteen  and  thirty-six  lost  to  the  State  by  rea- 
son of  their  mineral  character,  if  the  act  is  appliable  to  the  State  of 
California. 

In  the  case  of  the  State  of  California,  15  L.  D.,  10,  Secretary  Noble 
held  that  section  2275  of  the  licvised  Statutes,  as  amended  by  the  act 
of  February  28, 1891,  is  not  applicable  to  the  State  of  California;  that 
said  State  takes  its  right  to  indemnity  school  land  under  the  act  of 
March  3, 1853  (10  Stat,  244),  as  construed  by  the  6th  section  of  the  act 
of  July  23, 1866  (14  Stat.,  218).  It  is  not  necessary,  in  passing  on  the 
question  here  presented,  to  enter  into  a  discussion  of  these  acts,  further 
than  to  say  that  they  were  both  special  acts,  and  confined  in  their 
operation  to  the  State  of  California. 

In  construing  a  statute  the  first  and  chief  purpose  is  to  ascertain  the 
intention  of  the  law  making  power  in  enacting  the  law.  The  Congres- 
sional Record  shows  that  when  the  act  of  February  28,  1891,  was  con- 
sidered in  the  House,  Mr.  Payson,  who  was  chairman  of  the  House 
Committee  on  Public  Lands,  said,  among  other  things: 

The  bill  simply  covers  that  condition  which  has  been  found  to  exist  in  the  Depart- 
ment by  which  certain  States  or  Territories  suffer  the  loss  of  these  lands  which  hap- 
pen to  bo  in  fractional  townships  and  where  no  adequate  provision  for  indemnity 

selection  is  made  in  their  stead This  bill  is  of  groat  importance  to  the 

people  of  the  public  land  States  of  the  northwest.  It  has  been  asked  for,  as  I  have 
said,  by  the  Secretary  of  the  Interior  and  the  Commissioner  of  the  General  Land 
Office  for  several  years.  While  somewhat  voluminous  in  its  details,  there  is  really 
no  chanji^e  of  existing  law  except  in  one  particular,  and  that  is  that  it  gives  to  the 
school  fund  of  the  different  States  and  Territories  an  iuci-ea^e  in  the  land  allotteil 
for  that  purpose  in  case  of  reservations  made  by  Congress  for  schools  or  colleges; 
that  is,  gouoral  grants  of  land  for  schools  and  colleges  and  other  similar  reservations. 
(See  Congressional  Record,  Vol.  22,  pp.  34&I,  3465.) 


DECISIONS    RELATING   TO   THE   PUBLIC   LANDS.  425 

The  report  of  the  Ilonse  Committee  on  Public  Lands  was  aiiauimous 
iu  favor  of  the  passage  of  the  bill,  saying: 

That  tho  facts  and  reasons  for  the  passage  of  this  bill  fully  appear  in  the  Senate 
report  thereon,  No.  502,  of  this  Congress,  which  is  appended  hereto. 

The  Senate  report  says: 

The  sections  of  tho  Revised  Statntes  proposed  to  be  amended  by  this  bill  are  those 
T^iiich  embody  the  general  law  with  respect  to  the  selection  of  indemnity  lands  in 
lien  of  the  sixteenth  and  thirty -sixth  sections  of  each  township  granted  to  the  States, 
and  reserved  to  the  Territories,  for  school  pnrposes. 

Iu  the  administration  of  the  law,  it  has  been  fonnd  by  the  Land  Department  that 
the  statute  does  not  meet  a  variety  of  conditions,  whereby  the  States  and  Territories 
suffer  loss  of  these  sections  without  adequate  iirovision  for  indemnity  selection  in 
lieu  thereof.  Special  Laws  have  been  enacted  in  a  few  instances  to  cover  in  part 
these  defects  with  respect  to  particular  States  or  Territories,  but,  as  the  school  grant 
is  intended  to  have  equal  operation  and  equal  benefit  in  all  the  public  land  States 
and  Temtories,  it  is  obvious  the  general  law  should  meet  the  situation,  and  partial- 
ity or  favor  be  thereby  excluded The  provision  for  indemnity  for  min- 
eral lands  is  in  no  sense  an  additional  gi'ant  to  the  States.  The  intent  of  Congress  has 
always  been  to  give  every  school,  section  or  its  equivalent  area Rec- 
ognition of  the  right  to  indemnity  for  mineral  school  sections  does  not,  therefore,  add 
a<ld  an  acre  to  such  grant,  as  the  United  States  retain  the  mineral  sections  and  dis- 
pose of  the  same  under  the  mineral  law The  bill  as  now  framed  will 

cure  all  inequalities  in  legislation;  place  the  States  and  Territories  in  a  ])osition 
where  the  school  grant  can  bo  applied  to  good  lands,  and  largest  measure  of  benefit 
to  the  school  funds  thereby  secured.     (See  Cong.  Rec,  Vol.  22,  p.  3465.) 

The  bill,  with  amendments,  was  referred  to  tho  Department,  and  by 
it  referred  to  the  Commissioner  of  the  General  Land  Oflice  for  report. 
On  Febrnary  7, 1890,  Commissioner  Groff,  in  his  report  to  the  Secre- 
tary of  the  Interior,  used  this  language: 

The  only  increase  in  the  amount  granted  by  this  bill  over  the  original,  so  far  as 
I  ean  see,  is  in  making  the  right  to  select  in  lien  of  mineral  lands  applicable  to  all 
the  States  and  Territories,  instead  of  confining  it  to  a  few,  as  heretofore. 

Secretary  Noble,  in  transmitting  the  Commissioner's  report  to  the 
Senate  Committee  on  Public  Lands,  said:  ''I  concur  in  the  views  of 
the  Commissioner,  and  recommend  passage  of  the  bill.'' 

The  general  rule  of  construction  of  statutes  is  that  an  earlier  special 
act  is  not  repealed  by  a  later  general  act  by  mere  implication.  The 
legislature  is  usually  presumed  to  have  only  general  cases  in  view,  and 
not  particular  cases  which  have  been  already  provided  for  by  special 
act.  This  presumption  does  not  prevail  where  there  is  something 
which  shows  thsit  the  attention  of  the  legislature  had  been  turned  to 
the  special  act,  and  that  the  general  one  was  intended  to  embrace  the 
special  cases  within  the  previous  law;  or  something  in  the  general  act 
making  it  unlikely  that  an  exception  was  intended  as  regards  the 
special  act. 

An  intention  to  supersede  local  and  special  acts  may  be  gathered 
from  the  designs  of  an  act  to  regulate,  by  one  general  system  or  pro- 
vision, the  entire  subject  matter  thereof,  and  to  substitute  for  a  number 
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of  detached  and  varying  enactments  one  universal  and  uniform  rule 
applicable  to  all  cases.  See  Endlicb  on  Interpretation  of  Statutes, 
Sees.  223  and  231 . 

Applying  tliese  rules  in  construing  the  amendatory  act  of  February 
28,  1891,  by  taking  into  consideration  the  history  of  said  act,  the 
reports  of  the  committees  of  Congress,  the  report  of  the  Commissioner 
of  the  General  Land  Office,  and  the  concurrence  in  his  views  by  the 
then  Secretary  of  the  Interior,  as  well  as  the  language  used  in  said 
act,  it  is  clear  that  Congress,  in  passing  said  act,  intended  that  it 
should  be  applicable  to  all  public  land  States  alike,  and  intended  that 
it  should  operate  as  a  repeal  of  all  special  laws  theretofore  passed,  in 
so  far  as  they  conflicted  with  its  provisions. 

This  construction  finds  support  in  the  departmental  instructions 
issued  on  April  22, 1891  (12  L.  D.,  400),  wherein  said  a<5t  was  construed 
as  repealing  the  provisions  in  the  act  of  February  22, 1889  (25  Stat., 
G7G),  admitting  Xorth  Dakota,  South  Dakota,  Montana,  and  Washing- 
ton, in  so  far  as  said  act  conflicted  with  the  act  of  1891,  supra.  See  also 
State  of  Nebraska  v.  The  Town  of  Butte,  21  L.  D.,  220. 

In  the  case  of  Johnston  t?.  Morris,  72  Federal  Reporter,  890,  the 
United  States  circuit  court  of  appeals  held,  that  the  act  of  February 
28, 1891,  supra,  was  intended  to  provide  a  uniform  rule  for  the  selection 
of  indemnity  school  lands,  and  is  applicable  to  all  States  and  Terri- 
tories having  grants  of  school  lands.  And  that  the  Stat«  of  California 
is  entitled  to  make  indemnity  selections  in  the  place  of  lands  lost  from 
its  school  sections  by  reason  of  being  mineral  lands. 

In  view  of  what  has  been  said  I  am  of  opinion  that  the  act  of  Feb- 
ruary 28,  1891,  amending  sections  2275  and  2276  is  applicable  to  the 
State  of  ('alifornia;  and  that  under  said  act  the  Stite  of  California  is 
entitled  to  select  indemnity  for  school  sections  lost  to  the  State  by  rea- 
son of  their  mineral  character. 

Tlie  case  of  the  State  of  California,  15  L.  D.,  10,  in  so  far  as  it  con- 
flicts with  the  views  herein  expressed,  is  hereby  overruled. 

(2)  The  Manual  of  Surveying,  1894,  p.  11,  section  99,  paragraph  7,  is 
as  follows : 

Evory  BiirvoyoT  shaU  note  in  his  fleld-book  the  true  aitnations  of  all  mines,  salt 
licks,  salt  springs,  and  mill-seats,  which  come  to  his  knowledge;  all  waterconrses 
over  which  the  lino  he  runs  may  pass;  and  also  the  (luality  of  the  lands. 

In  the  case  of  Sutton  v.  State  of  Minnesota,  7  L.  D.,  562,  the  Depart- 
ment held  that  the  field  notes  of  survey  are  presumptively  correct,  and 
should  be  taken  as  true  until  disproved  by  competent  evidence.  Also 
see  John  W.  Moore,  13  L.  D.,  64. 

In  the  case  of  Johnston  r.  Morris,  supra,  the  circuit  court  of  appeals 
for  the  9tli  circuit  held,  that  the  return  of  the  surveyor-general  that 
sections  sixteen  and  thirty-six  were  mineral  land  is  sufficient  to  entitle 
the  State  to  make  selection  in  lieu  of  such  mineral  land. 

In  view  of  this  decision,  and  of  the  uniform  rulings  of  this  Depart- 
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ment  as  to  the  effect  of  the  return  of  surveyors,  it  is  held  that  the 
return  of  sections  sixteen  and  thirty-six  by  the  surveyor-general  as 
mineral  laud  is  sufficient  evidence  of  its  mineral  character  to  entitle  tlie 
State  to  select  indemnity  therefor  in  all  cases  where  said  return  is  not 
overcome  by  competent  evidence  to  the  contrary. 

(3)  The  first  section  of  the  act  of  September  29, 1S90  (20  Stat.,  40G), 
declares  the  forfeiture  to,  and  the  resumption  of  the  title  by,  the  United 
States  of  all  lands  heretofore 

granted  to  any  Stato  or  to  any  corporation  to  aid  in  tho  constrnctiou  of  r,  railroad 
opposite  to  and  cotorminons  with  tlio  portion  of  any  such  railroad  not  now  completed 
and  in  operation^  for  tho  constrnctiou  or  benefit  of  which  such  lands  wore  granted; 
and  all  such  lauds  are  declared  to  be  a  part  of  the  public  domain. 

m 

In  so  far  as  the  question  under  consideration  is  concerned,  it  is  clear 
that  forfeited  railroad  lands  under  said  act  occupy  precisely  the  same 
position  as  any  and  all  other  public  lands  of  the  United  States,  and  are 
subject  to  like  disposition  as  public  lands  that  never  have  been  granted 
by  Congress,  or  otherwise  reserved  or  disposed  of  by  the  government. 

The  6th  section  of  said  act  provides: 

That  no  lancLs  declared  forfeited  to  the  United  States  by  this  act  shall  by  reason  of 
such  forfeiture  inure  to  the  benefit  of  any  State  or  corporation  to  which  lands  may 
have  been  granted  by  Congress,  except  as  heroin  otherwise  provided;  nor  shall  this 
act  be  construed  to  enlarge  the  area  of  land  originally  covered  by  any  such  grant, 
or  to  confer  any  right  upon  any  State,  corporation,  or  person  to  lands  which  were 
excepted  from  such  grant. 

In  the  first  place,  it  is  clear  that  this  section  refers  solely  to  rights 
which  a  State  or  corporation  might  seek  to  acquire  by  reason  of  any 
grant  made  by  Congress  for  railroad  purposes;  that  no  State  or  cor- 
poration shall  acquire  any  right  or  title  to  lands,  forfeited  under  one 
railroad  grant,  under  any  other  grant  to  it  for  rnilroad  purposes. 

The  evident  purpose  of  Congress  was  to  forever  remove  from  the 
claim  of  either  a  State  or  corporation  any  claim  under  a  forfeited  grant 
to  all  lands  covered  by  such  grant,  and  to  restore  them  to  the  public 
domain,  free,  unincumbered  and  unfettered  from  all  grants  to  such 
State  or  corporation  for  railroad  purposes.  This  construction  has 
been  applied  by  the  Department  on  principle  in  construing  a  statute 
somewhat  similar  in  its  terms  to  the  act  of  September  29,  1890,  supra. 
Ontonagon  and  Brule  Eiver  E.  R.  Co.  (13  L.  D.,  4G3, 476). 

There  is  nothing  in  the  act  of  September  29,  1890,  supra^  tending  to 
show  that  Congress  intended  by  it  to  affect  in  any  respect  the  school 
grants  theretofore  made  to  the  respective  States. 

Section  2275  of  the  Eevised  Statutes,  as  amended  by  the  act  of  Feb- 
ruary 28,  1891,  specifically  appropriates  and  grants  to  the  public  land 
States  and  Territories  "other  lands  of  equal  acreage,"  and  says  they 

may  he  selected  by  said  Stnte  or  Territory  where  sections  sixteen  or  thirty-six  are 
mineral  land,  or  are  included  witliin  any  Ind\nn,  military,  or  other  reservation,  or 
are  otherwise  disposed  of  by  the  United  States. 
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In  the  case  of  the  State  of  Oregon,  18  L.  D.,  343,  the  several  acts  of 
Congress  relating  to  the  subject  of  school  land  indemnity  were  care- 
fully examined  and  reviewed  in  connection  with  the  act  of  February 
28, 1891,  amending  section  2275.    On  page  348,  it  is  said: 

It  is  to  be  obsoTved  that  in  all  these  laws  tbero  are  no  words  of  exception,  save  in 
the  last  cited,  and  that  is  of  mineral  land,  so  it  follows  that  selections  may  be  made 
of  any  public  lands  subject  to  disposal  by  Congress.  Mineral  lauds  had  prcvionsly 
boon  excepted  by  constroing  the  mineral  laws  in  pari  materia  with  school  grants,  but 
now  they  are  specifically  mentioned  in  amended  section  2275,  R.  S.  The  power  of 
ConprreaB  to  provide  for  the  disposal  of  tl.e  rcninining  alternate  sections  within  rail- 
road grants  can  not  be  dispnted,  for  they  arc  public  lands,  and  as  snch  subject  to  its 
disposal.  In  fact,  thoy  have  boon  disposed  of  nnd  are  being  disposed  of  under  the 
public  land  laws,  so,  if  the  intent  bu  clcnr,  as  announced  in  the  laws  providing  for 
school  indemnity  selections,  and  I  think  it  is,  that  the  law  was  meant  to  allow  selec- 
tions of  school  lands  lost  in  sections  sixteen  and  thirty-six,  acre  for  acre,  rcg:irdloss 
of  price,  whether  single  minimum,  or  double  minimum,  then  it  follows  that  lauds 
within  the  granted  limitj)  of  a  railroad  nro  subject  to  selection,  if  not  mineral. 

In  said  case  it  was  further  said,  on  page  350: 

In  view  of  the  growing  liberality  of  Congress  in  the  disposal  of  the  public  lands, 
I  can  not  believe  that  it  intends  any  backward  step  to  be  taken,  particularly  with 
respect  to  the  grants  for  the  benefit  of  the  public  schools. 

Concurring  in  these  views,  it  is  accordingly  hold  that  lands  lying 
within  the  limits  of  a  railroad  grant  forfeited  by  the  act  of  September 
29, 1890,  arc  subject  to  selection  as  indemnity  by  the  public  land  States 
for  school  lands  lost  in  place. 


RAILROAD  GRANT— TERMINAL  LINE-ATXTUSTMENT. 

Northern  Pacific  K.  E.  Co. 

The  terminal  line  of  the  Northern  Pacific  grant  at  Dnluth  must  be  fixed  at  right 

angles  to  the  last  section  of  twenty  five  miles  of  the  road, 
netween  Thomson  and  the  city  of  Duluth  the  Northern  Pacific  company  will  not  bo 

entitled  to  indemnity  for  any  lands  to  which  the  Lake  Superior  and  Mississippi 

company  may  have  hven  entitled  under  it^s  ^rft^t- 
All  BclectiouH  by  the  Northern  Pacific  company  of  lands  east  of  the  terminus  eatab- 

iished  at  Duluth  should  be  canceled. 

Secretary  Francis  to  the  Commissioner  of  the  General  Land  Office^  October 

29^  1896.  (F.  W,  0.) 

With  yonr  oflice  letter  of  September  2G,  1806,  is  transmitted  for  the 
consideration  nnd  approval  of  this  Department  a  diagram  prepared 
nnder  the  decision  of  this  Department  of  Augnst  27th  last,  wherein 
the  city  of  Duluth,  in  the  State  of  Minnesota,  was  held  to  have  been 
the  eastern  terminus  or  initial  imnt  of  the  Northern  Pacific  Kailroad 
grant.  Said  decision  held,  upon  the  showing  made,  that  there  had 
been  a  confederation,  consolidation  or  association  between  the  Northern 
Pacific  Railroad  Company  and  the  Lake  Superior  and  Mississippi  lliiil- 
road  Company  as  contemplated  by  the  provisions  of  section  3  of  the 
act  of  July  2,  18G4  (13  Stat.,  305). 
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Between  Tboinson  and  Diiluth  tlie  two  grants  are  npou  the  same  line. 
There  had  been  a  previons  grant  to  tlie  State  of  Miunesota  for  the 
Lake  Saperior  and  Mississippi  Railroad,  which  was  a  grant  of  the 
alternate  sections,  designated  by  odd  numbers,  to  the  amount  of  five 
alternate  sections  per  mile  on  each  side  of  the  line  of  said  railroad 
within  the  State  of  Minnesota.  This  grant  was  made  by  the  act  of 
May  5,  1864  (13  Stat.,  64),  which  provided  for  the  adjustment  of  the 
road  in  twenty  mile  sections.  The  grant  for  the  Northern  Pacific  Bail- 
road  provides  for  the  adjustment  in  twenty-five  mile  sections. 

Your  oifice  letter  states, 

as  the  terminal  for  the  prior  grant  had  already  been  established,  that  terminal, 
in  fixing  the  final  eastern  terminal  of  the  Northern  Pacific  grant,  has  been  retained, 
bnt  has  been  extended  to  meet  the  requirements  of  such  grant. 

I  am  unable  to  approve  of  the  terminal  as  established,  which,  under 
the  uniform  rulings  of  this  Department,  should  be  at  right  angles  to 
the  last  section  of  road.  For  the  terminal  established  to  the  Lake 
Superior  and  Mississippi  grant  the  last  twenty  miles  was  made  the 
basis  to  which  the  terminal  was  adjusted,  while  under  the  Northern 
Pacific  grant  it  is  necessary  to  take  the  last  twenty-five  miles  as  the 
basis  in  adjusting  the  terminus,  and  I  have  to  direct  that  a  new  termi- 
nal be  established  as  the  eastern  terminus  of  the  grant  in  accordance 
with  the  direction  given. 

The  a€t  of  July  2,  1864,  provides: 

That  if  said  route  shall  be  found  upon  the  line  of  any  other  railroad  route  to  aid 
in  the  construction  of  which  lands  have  been  heretofore  granted  by  the  United  States, 
as  far  as  the  routes  are  upon  the  same  general  Hue,  the  amount  of  land  heretofore 
granted  shall  be  deducted  from  the  amount  granted  by  this  act. 

As  before  stated,  under  the  construction  of  this  Department  the 
line  of  both  roads  is  the  same  between  Thomson  and  Duluth.  A  line 
of  the  same  character  as  a  terminal  line  should  therefore  be  established 
upon  the  Lake  Superior  and  Mississippi  Kallroad  at  Thomson;  and 
between  the  line  thus  established,  and  the  eastern  terminus  of  the 
Northern  Pacific  grant,  when  established  under  the  directions  herein 
given,  the  Northern  Pacific  Company  will  not  be  entitled  to  indemnity 
for  any  lands  to  which  the  Lake  Superior  and  Mississippi  Eailroad  Com- 
pany may  have  been  entitled  under  its  grant. 

This  seems  to  me  to  be  the  purpose  of  the  language  above  quoted, 
the  intention  of  Congress  evidently  being  to  provide  against  making  a 
double  grant  where  two  land  grant  railroads  were  found  to  be  upon  the 
same  general  line.  This  can  only  be  arrived  at  by  charging  to  the 
Northern  Pacific  all  lands  received  by  the  company  to  which  the  first 
grant  was  made  opposite  the  portion  of  the  lines  which  are  similar. 

You  request  instructions  as  to  the  action  which  should  be  taken  upon 
selections  by  the  Northern  Pacific  Railroad  Company  lying  east  of  the 
terminus  established  at  Duluth,  that  is,  whether  they  should  be  canceled 
outright  or  held  for  cancellation  subject  to  ax)peal. 
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I  can  see  no  good  reason  for  holding  them  for  cancellation,  the  Depart- 
ment having  fully  considered  and  determined  ui>on  the  eastern  terminus, 
and  all  selections  found  east  thereof  will  be  canceled. 

As  to  the  lists  to  which  you  refer  which  were  held  for  cancellation 
prior  to  Angust  27, 1896,  it  is  presumed  that  the  same  refer  to  selec- 
tions east  of  the  terminus  as  established,  and  that  the  eases  arc  now 
pending  before  this  Department  on  appeal  from  your  action.  If  this  be 
so,  the  i)roper  course  to  pursue  will  be  to  advise  the  Department  of  the 
particular  facts  in  each  case,  to  the  end  that  such  nppeals  may  be 
speedily  disposed  of. 

Herewith  is  retui*ned  the  diagram  submitted,  for  correction  in  accord- 
ance with  the  directions  herein  given. 


APPLICATION   FOR   SITRVEY— IlES  JUDICATA. 

G.  A.  Burns  et  al. 

A  decision  of  tlie  Department  dirootiug  a  hearing  on  an  appJication  for  snrvey  of 
lands  lyiug  between  the  shore  and  meander  line  of  a  lake,  in  which  the  doctrine 
of  riparian  ownership  is  considered  and  hold  not  applicable  to  the  matters 
involved,  renders  such  question  res  judicata^  and  the  Department  will  not  thcroaA-er 
consider  the  same  in  the  disposition  of  the  case  on  the  facts  sabmittod  at  the 
hearing. 

Secretary  Francis  to  the  Commissioner  of  the  General  Land  Office,  October 

29,  1896.  (B.  M.  K.) 

This  case  involves  a  quantity  of  laud  estimated  to  contain  about  1202 
acres,  lying  in  sections  2, 3,  4,  9, 10  and  II,  of  T.  57  N.,  R.  17  W.,  of  the 
4th  p.  in.,  Dnluth  hind  district,  Minnesota,  on  and  around  the  margin 
of  Cedar  Island  lake,  or  Ely  lake. 

The  petitioners  claim  that  they  are  and  have  been  for  a  long  time, 
bona  fide  settlers  upon  diiferent  portions  of  the  said  land  and  ask  that 
the  same  be  surveyed  and  i)latted  in  order  tlnit  they  may  make  entry 
under  the  homestead  laws. 

On  the  other  hand,  the  defendants  claim  that  under  patents  issued, 
and  swamp  land  grants  made  by  the  government,  they  have  become 
by  mesne  conveyances,  owners  of  the  following  fractional  sub  divisions 
delineated  on  the  map  filed  in  your  office,  to  wit,  lots  1, 2, 3, 4, 5  and  6, 
of  Sec.  2,  containing  147.10  acres;  lots  1  and  2,  of  Sec.  3,  containiug 
74.75  acres;  lots  1,  3,  5,0,7  and  8,  of  Sec.  4,  containing  224.37  acres; 
lots  1,2,3  and  4,  of  Sec.  9,  containing  148.10  acres;  lots  1,2,3  and  4, 
of  Sec.  10,  containing  139.26  acres;  and  lots  1,2  and  3,  of  Sec.  11,  con- 
taining 125.80  acres,  aggregating  859.38  acres,  in  the  township  afoit^ 
said,  forming  a  cordon  of  contiguous  sub-divisions  exterior  to  the  lake 
aforesaid,  and  distant  from  its  margin  or  water  line,  firom  one  mile  to 
a  quarter  of  a  mile  at  different  points. 

They  claim  that  as  the  patentees  of  the  above  described  859.38  acres, 
they  are  entitled  to  the  1202  acres  lying  between  said  subdivisions  and 
the  lake. 
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January  28, 1895,  a  decision  was  rendered  in  tliis  case  (20  L.  D.,  28), 
ordering  a  hearing  to  be  had  to  determine  the  facts  involved  in  the 
controversy,  and  on  April  8, 1895,  a  motion  for  review  of  that  decision 
was  denied  (20  L.  D.,  295). 

A  hearing  took  phice  before  the  United  States  surveyor-general  in 
Minnesota,  in  June,  1895;  a  number  of  witnesses  were  examined  and 
tlie  deposition  of  Simon  J.  Murphy  was  taken  and  considered. 

On  June  21, 1896,  the  surveyor-general  tra.nsmitted  his  report  upon 
the  record,  in  which  he  finds : 

I  am  of  opinion  and  report,  that  tbo  land  between  Lake  Ely,  a8  it  actually  exists, 
and  the  meander  line  of  Cedar  Island  lake  as  noted  in  the  field  notes  of  Deputy 
Howe  and  as  platted  upon  the  government  map,  was  actually  in  existence  as  high, 
rolling,  and  heavily  timbered  land,  of  good  agricultural  quality,  at  the  time  of  the 
I)retended  survey  of  Deputy  Howe  in  1876.  I  have  the  honor  to  recommend  that  a 
survey  of  said  land  be  directed  as  prayed  for  in  the  petition  in  this  proceeding,  for 
I  am  of  opinion  that  said  land  was  government  land  in  existence  at  the  time  of  the 
pretended  surve^*^,  which  has  never  been  surveyed  by  the  government. 

On  October  31, 1895,  your  office  decision  affirmed  the  recommendation 
of  the  surveyor-general  and  directed  him  to  enter  into  a  contract  for 
the  survey  of  the  land  in  controversy,  from  which  action  the  defendants 
appealed. 

It  is  clearly  shown  by  the  record  that  no  portion  of  the  interior  of 
this  township  has  ever  been  surveyed  by  a  government  surveyor.  The 
report  of  Deputy  Howe  in  1876  was  absolutely  and  unqualifiedly  false, 
and  the  courses  and  distances  therein  given  did  not  represent  an  actual 
survey  and  had  no  stronger  foundation  in  fact  than  his  imagination. 
Consequently,  the  meander  line  of  Cedar  Island  lake  was  never  actu- 
ally run,  and  the  1202  acres  of  land  that  now  exist,  did  then  exist, 
between  the  meander  line  established  by  him  and  the  true  meander 
line  of  said  lake,  and  was  never  a  portion  of  Cedar  Island  lake,  but 
was  high  land,  rolling  and  heavily  covered  by  timber. 

The  Department  has  had  some  difficulty  in  arriving  at  a  correct 
conclusion  on  the  question  as  presented. 

The  hearing  in  this  case  went  to  two  points:  whether  the  physical 
facts  as  alleged  in  the  submitted  affidavits  actually  exist  on  the  ground ; 
and  second,  to  establish  fraud  in  the  original  survey  and  meander  of 
Cedar  Island  Lake  as  executed  by  Deputy  Howe. 

The  plat  made  in  pursuance  of  the  survey  by  Dex)uty  Howe  in  1876, 
was  adopted  and  approved  by  the  government  as  the  official  plat  of 
this  township.  All  the  land  in  this  township  between  December,  1879, 
and  March,  1887,  has  been  patented.  Prior  to  the  issuance  of  such 
patents,  to  wit,  in  1879,  complaints  were  made  to  your  office  as  to  the 
correctness  of  the  survey  as  made  and  on  June  11, 1879,  despite  such 
complaints,  an  investigation  was  denied  and  the  plat  approved. 

On  January  19, 1895  (20  L.  D.,  28),  this  Department  rendered  a  deci- 
sion in  this  case  overruling  your  oflice  decision  of  October  6,  1893,  in 
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^liich  it  was  held  in  reference  to  the  decisions  in  the  cases  of  Mitchell 
V.  8male  (140  U.  S.,  371),  and  Hardin  v.  Jordan  (idem.,  401),  that — 

The  doctriue  ftnnonnced  in  those  caaes  is  not  applicable  to  the  one  at  bar,  in  that 
there  is  no  4|uefition  of  riparian  ownership  here;  there  has  been  no  recession  of  the 
waters  of  the  lake;  hence  no  accretions  beyond  the  meander  line,  bat  it  is  insisted 
that  the  land  between  the  meander  line  and  the  shore  line  is  not,  and  never  has  been , 
a  lake-bed,  and  by  reason  of  the  fraudulent  survey,  an  area  of  about  1,200  acres  of 
land  has  been  inclnded  in  the  lake  that  is  and  was  actually  government  land,  and 
subject  to  homestead  entry  as  such  at  the  time  the  official  map  is  alleged  to  have 
been  made;  that  the  rule  that  attaches  accretion  or  reliction  to  the  riparian  title 
cannot  be  applied  to  this  case,  for  the  reason  that  meander  lines  were  not  run  to 
and  connected  with  the  true  shore  line,  but  were  so  described  as  to  leave  a  laiige 
area  between  these  two  points. 

I  am  disposed  to  think  this  contention  of  counsel  is  sound.  The  showing  made 
here  is  amply  sufficient,  in  my  Judgment,  to  justify  the  belief  that  the  survey  by 
Howe  was  a  palpable  fraud  upon  the  government;  that  there  was  no  attempt  made 
to  make  the  meander  linos  conform  to  the  shore  line;  and  that  government  land  does 
and  did  exist  at  the  time  the  survey  was  made,  reported  and  approved. 

Under  these  facts,  as  they  appear,  I  do  not  thiuk  the  doctrine  of  riparian  owner- 
ship is  applicable  to  the  question  involved. 

...•••••••a. 

While  the  ex  parte  statements  submitted  are  not  sufficient  in  themselves  to  warrant 
an  order  for  a  re-survey,  yet  they  are  deemed  sufficient  to  re(|uire  a  hearing  todet(*r- 
mine  whether  the  physical  facts  actually  exist  on  the  ground,  and  also  to  establish 
the  alleged  fraud  in  the  survey.  This  determination  renders  it  unnecessary  to  dis- 
cuss at  this  time  any  other  question  suggested. 

Motion  for  review  of  this  decision  having  been  filed  on  April  8, 1895, 
the  Department  denied  the  motion  for  review  in  which  it  was  said  (305 
L.  and  R.,  486) : 

Review  of  this  decision  is  now  asked  by  Murphy  tt  al.,  who  claim  to  own  some  of 
the  abutting  lots,  and  their  contention  is  that  the  Department  is  without  jurisdiction 
in  this  matter,  for  the  reiison  that  the  land  has  been  patented. 

I  deem  it  unnecessary  to  discuss  this  question  at  this  time  at  any  length,  for  the 
reason  that  all  matters  may  be  presented  at  the  hearing  and  may  be  then  fully  con- 
sidered in  the  light  of  all  the  facts. 

It  is  only  necessary  to  say  that  the  Department  does  not  seek  to  obtain  jurisdic- 
tion over  the  patented  lands ;  it  is  only  those  lands  which  it  is  alleged  the  govern- 
ment was  deprived  of  by  a  fraudulent  survey  that  can  be  ailected  by  this  hearing. 
The  other  question  of  riparian  propriet.orship  was  for  the  purpose  of  ordering  a 
hearing,  fully  considered  in  the  first  instance,  under  the  showing  made,  and  it  was 
determined  that  this  doctrine  did  not  apply  to  the  case  at  bar. 

Au  opportunity,  however,  was,  by  the  order,  given  to  all  parties  to  be  heard,  so 
that  all  questions  might  be  presented  and  considered  in  the  finnl  determination. 

It  is  unnecessary  to  argue  at  length  as  to  whether  these  decisions 
made  the  question  of  riparian  proprietorshix^  res  judicata. 

The  only  questions  submitted  by  the  original  decision  for  hearing 
were  the  questions  of  fact  as  has  been  set  out.  The  legal  questions 
involved  became  res  judimta  by  reason  of  the  decision,  nor  can  it  be 
said  that  anything  contained  in  the  decision  on  review  affected  this 
status  because  the  motion  for  review  was  denied.  It  is  true  it  was 
said — ^'That  all  questions  might  be  presented  and  considered  in  the 
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final  deternunation'^  but  clearly  wliat^inust  have  been  meant  was  all 
questions  other  thtan  of  riparian  proprietorship;  in  other  words,  the 
qaestions  of  fact  as  to  whether  the  survey  was  fraudulent  and  as  to 
the  actual  existence  of  this  land  between  the  meander  line  and  tlie 
true  shore  line  of  the  lake.  It  could  not  have  meant  that  the  question 
of  riparian  proprietorship  was  left  open  because  in  the  very  motion  for 
review  it  says: 

Tho  other  question  of  riparian  proprietorship  was  for  the  purpose  of  orderiui;  a 
hearing  fully  considered  nnder  tho  showing  made  and  it  was  determined  that  this 
doctrine  did  not  apply  to  the  case  at  har. 

The  doctrine  of  res  judicata  is  one  recognized  by  all  judicial  tribunals 
and  the  correctness  or  incorrectness  of  a  ruling  made  in  such  a  case 
will  not  be  considered. 

A  decision  of  one  executive  officer  is  binding  upon  his  successor, 
except  upon  the  grounds  that  would  be  sufficient  for  the  ordering  of  a 
rehearing.  United  States  v.  Bank  of  Metropolis  (15  Pet.,  377);  Union 
I^^ging  Co.  V.  Noble  (147  U.  S.,  165);  Stone  v.  U.  S.  (2  Wall.,  525); 
Ex  parte  Michael  Dermody  (11  L.  D.,  504). 

The  Department  will  not  therefore  go  into  a  discussion  of  the  ques- 
tion of  riparian  proprietorship  and  it  appearing  that  counsel  for  the 
defendants  admit  that  the  facts  alleged  as  a  basis  for  the  original 
ordering  of  a  hearing  are  in  fact  true,  the  decision  of  your  office 
appealed  from  is  affirmed. 


RAlJL.RO^VU  GllxlNT-LANUS   EXCEPTED-,JlJUISDICTTON. 

Needham  v.  Nobthekn  Pacific  R,  R.  Go. 

An  application  toenter,  erroneoasly  rejected  and  pending  on  appeal,  serves  to  defeat 
a  railroad  grant  on  definite  location  as  to  tho  land  covered  thereby. 

Where  lands  have  been  erroneously  awarded  to  a  railroad  coiniiauy  by  decision  of 
the  General  Land  Office,  the  Secretary  of  the  Interior  may  review  mich  action 
without  regard  to  the  manner  in  which  the  matter  is  broaght  before  him 

Secretary  Francis  to  the  Commissioner  of  the  Oeneral  Land  Office^  October 

29 J  1896.  (W.  A.  E.) 

The  tract  here  involved,  viz.,  the  N.  J  of  the  SE.  J  and  the  E.  J  of 
the  SW.  J  of  Sec.  19,  T.  13  N.,  R.  19  B.,  North  Yakima,  Washington, 
land  district,  is  within  the  limits  of  the  withdrawal  of  June  11,  1879, 
on  amended  general  route  of  the  branch  line  of  the  Northern  Pacific 
Railroad,  and  on  definite  location  of  the  road,  as  shown  by  map  filed 
May  24, 1884,  it  fell  within  the  primary  or  granted  limits  of  said  road. 

February  6, 1891,  John  H.  Needham  filed  homestead  application  for 
said  tract,  which  was  rejected  for  conflict  with  the  railroad  company's 
claim. 

On  appeal,  the  action  of  the  register  and  receiver  was  afi^med  by 
your  ofiice  on  May  22,  1895. 

1814— VOL  23 28 
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Needham  then  attempted  to  api)eal  to  the  Department,  but  for  some 
reason  that  does  not  clearly  appear,  he  did  not  file  said  api)eal  until 
after  the  time  allowed  therefor  had  expiretl.  Your  office  accordingly 
declined  to  forward  the  appeal,  whereupon  Needham  filed  application 
for  writ  of  certiorari. 

It  appears  that  on  January  29,  1884,  one  John  C*  McOrimmon  filed 
application  to  make  timber  culture  entry  for  this  land ;  that  his  applica- 
tion was  rejected  for  the  reason  that  the  land  had  been  withdrawn  for 
the  benefit  of  the  railroad  company;  that  he  appealed  and  his  appeal 
was  pending  before  your  office  ou  May  24,  1884,  when  the  map  of  defi- 
nite location  was  filed;  and  that  on  March  21, 1885,  your  office  affirmeil 
the  action  of  the  register  and  receiver  in  rejecting  his  application. 

It  has  been  held  by  the  Department  that  the  withdrawal  ou  amended 
general  route  of  the  Northern  Pacific  liailroad  was  without  sanction  of 
laAv  and  invalid.  Northern  Pacific  R.  R.  Co.  r.  Miller,  7  L.  D.,  100; 
Northern  Pacific  R.  R.  Co.  v.  Cole,  17  L.  D.,  8. 

The  right  of  the  company  to  the  land  in  question  did  not  attach, 
therefore,  until  May  24,  1884,  the  date  of  definite  location,  and  at  that 
time  McCrimmon^s  application  to  make  timber  culture  entry  was  i>eud- 
ing  before  j'our  office.  • 

In  the  case  of  Weeks  r.  Bridgman,  159  U.  S.,  541,  certain  lauds  in 
Minnesota  fell  within  the  primary  limits  of  a  railroa<l  grant,  as  shown 
by  map  of  definite  location  filed  December  30,  1857.  Prior  to  that 
time,  to  wit,  on  August  7,  1857,  one  George  F.  Brott  applied  to  file 
pre-emption  declaratory  statement  for  these  lands,  his  application  was 
rejected,  ho  appe;iled,  and  his  appeal  was  pending  before  your  office  at 
date  of  definite  location.  Held,  that  his  pending  appliciition  excepted 
the  land  covered  thereby  from  the  operation  of  the  grant.  It  was  said 
by  the  court: 

The  line  of  the  road  was  defiuitely  Hxed  Doceiiiber  30^  1857;  the  lands  within  the 
place  limiU  then  suhject  to  the  grant  were  thereby  segregated  from  the  pablio 
domain;  and  the  grant  took  ctiect  thereon.  But  under  the  granting  act,  lauds  to 
which  pre-emption  rights  had  attached,  when  the  line  was  defiuitely  fixed^  were  as 
much  excepted  therefore  as  if  m  a  deed  they  had  been  excluded  by  the  terms  of  the 
conveyance.  And  this  was  true  in  respect  of  applications  for  pre-emption  rejected 
by  the  local  land  office  and  pending  ou  appeal  in  tho  land  department  at  the  time  of 
definite  location,  since  the  initiation  of  the  inchoate  right  to  the  land  would  pre- 
vent the  passage  of  title  by  the  grant,  and  the  determination  of  its  final  destination 
would  rest  with  the  government  and  the  claimant. 

McOrimmon's  timber  culture  application  was  filed  at  a  time  when  the 
land  was  legally  subject  to  entry.  It  was  made  in  proper  form  and  was 
accompanied  by  an  affidavit  showing  that  the  applicant  was  qualified 
to  enter.  The  only  ground  on  which  it  was  rejected  was  that  the  laud 
had  been  withdrawn  for  the  benefit  of  the  railroad  company.  His 
appeal  from  the  rejection  was  i)ending  before  your  office  at  the  date  of 
definite  location  of  the  road.  In  its  essential  features  this  seems  to  be 
a  parallel  case  with  the  one  just  cited.    The  filing  of  a  valid  apx^lica- 
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tioD  to  make  entry,  at  a  time  when  the  land  >Tas  legally  subject'  to 
entry,  gave  to  McCrinimon  an  inchoate  right  to  the  laud — a  right  that 
was  still  existing  at  the  date  of  definite  location  of  the  road — and,  as 
said  by  the  supreme  court, 

the  initiation  of  the  inehoate  right  to  tbe  land  would  prevent  tlio  passage  of  title 
by  the  grant,  and  the  determination  of  its  final  destination  would  rest  with  the 
goTommeut  and  the  claimants 

It  thus  appears  that  the  tract  in  controversy  is  now  public  land  of 
the  United  States,  subject  to  entry,  and  that  the  local  office  and  your 
office  erred  in  rejecting  Needham's  api)iication  to  make  homestead 
entry  therefor. 

In  the  case  of  the  Sioux  City  and  Pacific  li.  R.  Co.  i\  Wrich,  22  L. 
D.,  515,  it  washeld  that  the  Secretary  of  the  Interior  is  (charged  with 
the  adjustment  of  railroad  grants,  and  should  withhold  from  other 
disposition  lands  granted  for  such  purpose,  even  though  the  grantee 
may  fail  to  appeal  from  an  erroneous  adverse  decision  of  the  General 
Land  Oihce. 

It  follows  as  a  corollary  from  this  ruling  that  where  lands  have  been 
erroneously  awarded  to  a  railroad  company  by  decision  of  your  ofiice, 
the  Secretary  of  the  Interior  may  review  such  action  without  regard 
to  the  manner  in  which  the  matter  is  brought  before  him.  (See  in  this 
connection  the  case  of  Knight  v.  United  States,  142  U.  S.,  181.) 

You  are  accordingly  directed  to  certify  the  record  to  this  Department 


UAILliOAD  GRANT— WITHDRAW AI--ACT  OF  APRTL  81,  1876. 

Brisket  v.  Northern  Pacific  R.  R.  Co. 

Tho  proyisioiiB  of  section  1,  act  of  April  21,  1876,  protect  a  boiuestead  settlemeni 
right  acquired  within  the  limits  of  a  railroad  grant  prior  to  the  time  when  the 
notice  of  withdrawal  is  received  at  the  local  office. 

Secretary  Francis  to  the  Commissioner  of  tlie  General  Land  Office^  Novem- 
ber 12, 1896.  '  (W.  F.  M.) 

The  land  involved  in  this  case  is  in  the  N.  ^  of  tlie  SW.  ^^  the  SE.  ^ 
of  the  NW.  J  and  the  SW.  i  of  the  NE.  ^  of  section  13,  township  24 
N.,  range  17  E.,  in  the  land  district  of  Waterville,  Washington,  and 
lies  within  the  primary  limits  of  the  grant*  to  the  Northern  Pacific 
Railroad  Company  as  shown  by  the  map  of  general  route,  branch 
line,  filed  August  15,  1873,  and  by  the  map  of  definite  location  filed 
December  8, 1884. 

On  March  7, 1893,  George  W.  Briskey  made  homestead  application 
for  the  land,  alleging  settlement  in  1885. 

A  hearing  was  held  to  determine  its  status  at  the  date  of  the  with- 
drawal on  general  route  and  definite  location.  The  register  and  receiver 
found  for  the  plaintifi',  who  has  brought  the  case  here  on  appeal  from 
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the  decision  of  your  office,  revering  that  of  the  local  office  uud  reject- 
ing his  homestead  application  for  conflict  with  the  company's  grant. 

The  rights  of  the  company  under  the  withdrawal  of  August  15, 1S73, 
have  been  held  to  have  been  abandoned  (Morrill  r.  I^ortheni  Pacific 
K.  R.  Co.,  22  L.  D.,  636),  and  notice  of  the  withdrawal  on  account  of 
definite  location  was  not  received  nt  local  land  office  until  January  7, 
1888,  long  after  Briskey's  settlement  in  1885. 

The  remedial  features  of  the  act  of  April  21, 1876  (19  Stat.,  35),  have 
been  so  extended  by  this  Department  as  to  protect  persons  who  have 
settled  on  lands  within  the  limits  of  any  grant  prior  to  notice  of  the 
withdrawal  at  the  local  land  office  (Kimberland  r.  Northern  Pacific 
B.  B.  Co.,  8  L.  D.,  318),  and  though  in  that  case  a  filing  had  been  made 
of  record  after  the  said  notice,  and  is  in  that  respect  distinguished  from 
the  present  case,  no  difierence  is  distinguishable  in  the  equitable  atti- 
tude of  the  parties. 

I  think,  therefore,  that  Hriskey  is  protected  by  the  act,  sitpra^  and  the 
decision  of  your  office  is  accordingly  reversed. 


Perry  et  al.  r.  Haskins. 

Motion  for  review  of  departmentsil  decision  of  July  7, 1896, 23  L.  D., 
50,  denied  by  Secretary  Francis,  November  12, 18D6. 
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Northern  Pacific  R.  R.  Co.  et  al.  r.  Canabay. 

A  desert  laud  entry  niiide  prior  to  the  receipt  of  uotico  of  witlidrawal  at  the  local 
office,  by  an  actual  settler,  in  protcctetl  under  the  ]>rovisionH  of  section  1,  act  of 
April  21y  1876;  and  the  operation  of  the  Htatuto  18  not  defeated  lu  such  case  by 
the  fact  that  the  entry  was  made  after  the  passage  of  the  act. 

An  adverse  settlement  claim  will  not  defeat  a  desert  entry  if  due  priority  of  right  ie 
not  shown  thereunder. 

A  claim  of  occupancy  and  settlement  is  not  effective  us  against  a  railroad  grant  if 
the  claimant  is  not  a  qualified  settler. 

/Secretary  Francis  to  the  Commuisioner  of  the  General  Land  Office^  Novem- 
(I.  H.  L.)  her  12^  1896.  (J.  L.  McO.) 

On  March  15,  1880,  Ira  Oanaday  made  desert-land  entry  for  the  S.  ^ 
of  the  SE.  i  of  Sec.  27,  and  the  N.  J  of  the  NE.  i  of  Sec.  34,  T,  22  U., 
R.  21  E.,  Waterville  land  district,  Washington. 

On  February  12,  1889,  he  applied  to  make  final  proof;  which,  after 
due  notice,  was  made  April  15, 1889. 

Upon  making  proof  he  was  confronted  by  protests  from  the  Northern 
Pacific  liailroad  Company,  and  from  one  Alfred  Thomas. 

By  your  oflice  letter  of  June  12, 1889,  a  hearing  was  ordered  to  deter- 
mine the  rights  of  the  parties.  The  hearing  was  had  on  August  11, 
1890.    All  parties  were  represented. 
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As  tbe  result  of  the  testimony  taken  at  said  hearing,  the  local  officers 
recommended  the  acceptance  of  Canaday's  final  proof.  Both  Thomas 
and  the  railroad  company  appealed  to  your  office. 

On  May  20, 1895,  your  office  affirmed  the  decision  of  the  local  officers 
in  favor  of  Canaday. 

A  motion  for  review  was  filed;  but  your  office,  on  August  26, 1895, 
announced  that  it  found  no  reason  for  disturbing  its  previous  decision. 

Both  Thomas  and  the  railroad  company  have  appealed  to  the  Depart- 
ment. 

I. — Oanaday  and  the  Railroad  Company. 

The  claim  of  the  Northern  Pacific  Kailroad  Company  to  the  S.  J  of 
the  SB.  i  of  Sec.  27,  conflicting  with  Canaday's  claim,  will  be  first 
considered. 

The  land  is  within  the  forty-miles  limit  of  the  branch  line  of  said 
company's  road,  as  shown  by  the  map  of  definite  location  filed  Decem- 
ber 8, 1884.  It  was  also  embraced  in  the  withdrawal  on  the  map  of 
general  route,  filed  August  15, 1873;  but  it  fell  outside  of  said  with- 
drawal on  the  map  of  amended  route,  filed  June  11,  1879.  It  was 
"listed"  by  the  company,  per  list  2,  on  April  8, 1893. 

Tbe  railroad  company  alleges,  in  substance,  that  inasmuch  as  Cana- 
day  claims  by  virtue  of  a  desert-land  entry,  he  could  acquire  no  right 
by  virtue  of  settlement  made  prior  to  entry;  that  the  withdrawal  of 
1873  was  of  continuing  force  and  effect,  and  reserved  s.aid  land  from 
settlement  and  entry;  hence  that  the  settlement  of  Canaday  in  1883, 
and  his  desert-land  entry  of  1886,  were  alike  illegal — the  first  because 
of  the  withdrawal  on  general  route;  the  second  because  of  withdrawal 
on  definite  location. 

The  Department  has  decided,  in  the  case  of  Morrill  v.  The  Northern 
Pacific  Railroad  Company  (22  L.  D.,  636),  that  the  route  of  1873  was 
abandoned  by  the  company,  and  the  De])artment  duly  notified  thereof 
as  early  as  1876;  and  that  the  withdrawal  of  1873  can  not  be  pleaded 
as  against  parties  who  settled  upon  or  entered  lands  prior  to  the  filing 
of  the  map  of  definite  location.  Canaday's  settlement  (m  1883)  was 
made  before,  and  his  desert  land  entry  (on  March  15, 1886,)  was  made 
after,  the  date  of  the  filing  of  the  map  of  definite  location  (December  8, 
1884);  but  notice  of  the  filing  of  said  map  was  not  received  at  the  local 
office  until  January  26, 1888;  hence  until  the  latter  date  the  land  was 
free  from  any  valid  claim  by  the  company  as  against  a  prior  entryman 
or  settler,  and  there  was  nothing  to  prevent  Canaday's  claim  from 
attaching  by  virtue  of  his  entry  of  March  15,  1886  (supra).  The  fact 
that  it  was  a  desert-land  entry  does  not  alter  the  case,  inasmuch  as  the 
act  of  April  21,  1876  (19  Stat.,  35),  saves  **all  pre  emi)tion  and  home- 
stead entries,  or  entries  in  compliance  with  any  law  of  the  United 
States,  of  the  public  lands,  made  in  good  faith,  by  actual  settlers,'' 
prior  to  the  time  when  notice  of  tlic  withdrawal  was  received  at  the 
local  office.    The  fact  that  said  entry  was  made  subsequently  to  the 
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passn^e  of  said  act  does  not  preveot  its  applicability  to  tlie  case  at 
bar — Oauaday  having  been  shown  to  be  an  actual  settler.  (Northern 
Pacific  Railroad  Co.  i\  Cross  white,  20  L.  D.,  526;  Oflfutt  v.  Northern 
Pacific  R.  R.  Co.,  9  L.  D.,  407.) 

For  the  reasons  above  given,  that  part  of  your  ofl&ce  decision  which 
holds  for  cancellation  the  company's  claim  to  so  much  of  the  land  in 
the  odd  section  (27)  as  is  in  contest  between  said  company  and  Caua- 
day  is  hereby  affirmed. 

II. — ^Canaday  and  Thomjis. 

Alfred  Tiioinas,  on  April  18,  1893,  filed  application  to  enter  the 
SE.  i  of  theSW.  I  and  the  SVV.  \  of  the  SE.  J  of  Sec.  27,  and  the  NE.  \ 
of  the  NW.  i  and  the  N  W.  J  of  the  NB.  i  of  Sec.  34,  alleging?  settle- 
ment in  October,  1883. 

This  claim  conflicts  with  that  of  Canaday  as  to  the  SW.  \  of  the 
SB.  i  of  Sec.  27,  and  the  NW.  i  of  the  NE.  i  of  Sec.  34. 

Your  office  decision  appealed  from  rejected  his  claim  because  at  the 
hearing  had  on  August  11, 1890,  he  had  testified  sis  follows: 

Q. — Have  you  ever  taken  any  lands  under  tho  United  States  laud  lawsf — A.  Yea. 
Q. — Under  what  law  did  you  take  them  f — A.  Homestead,  pre-emption,  and  timber- 
culture  laws. 

The  above  would  seem  to  be  sufficiently  explicit;  but  his  application 
to  make  homestead  entry  was  accompanied  by  an  affidavit  to  the  eflect 
that  he  had  never  before  made  any  entry  under  the  homestead  laws  of 
the  United  States;  and  his  application  to  your  office  for  a  review  of  its 
decision  of  May  20,  1895,  and  in  his  appeal  to  the  Department,  be 
insists  that  he  never  said  he  had  exercised  his  homestead,  pre-emption, 
and  timber-culture  rights,  and  that  if  the  recoM  so  states  he  had  been 
mis-reported ;  and  he  asked  for  a  hearing,  asserting  that  he  can  show 
conclusively  that  he  has  not  exhausted  his  homest^ead  right. 

Jt  appears  to  me  that  tlie  question  as  between  liini  and  (3anaday  can 
be  decided  irrespective  of  the  question  as  to  Avhether  or  not  he  had 
previously  exliausted  his  rights. 

In  his  testimony  at  the  hearing  he  stated  that  he  **  first  knew  the 
land  in  the  fall  of  1883,  about  October."  In  his  motion  for  a  rehearing 
(on  the  ground  of  newly  discovered  evidence)  he  supported  his  appli- 
cation by  affidavits  of  several  persons,  who  stated  that  they  saw  him 
in  the  vicinity  of  the  land  in  October  or  November  of  1883. 

On  the  other  hand,  Canaday  testified  that  he  first  went  upon  the 
land,  and  selected  it,  in  May,  1883 — remaining  upon  it  at  that  time 
about  four  days;  that  he  returned  in  October,  said  Thomas  accompany- 
ing him,  and  took  actual  possevssion  of  the  land  selected  and  settled 
upon  in  May  preceding.  This  testimony  is  not  denied.  lie  testified 
further : 

Thomas  proposed  to  divide  the  land We  divided  the  land  and  I  gave  him 

his  choice.  Ho  said  ho  wonld  take  the  S.  i  of  the  SW.  i  of  Sec.  27,  and  th<^  N.  ^  of 
the  NW.  i  of  Sec.  34.  I  then  took  the  S.  *  of  the  SE.  i  of  Sec.  27,  and  the  N.  i 
of  the  NE.  i  of  S<c.  :U,  T.  22  N.,  R.  21  E. 
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The  above  testimony  is  not  denied,  and  is  corroborated  by  that  of  a 
witness  who  states  that  Thomas  told  him  that  such  a  division  had 
been  made. 

In  view  of  the  facts  shown,  the  local  officers  and  your  office  both 
foand  that  Canaday  had  established  a  prior  and  paramount  right  to 
the  land  in  controversy  between  the  two;  and  I  see  no  reason  for  dis- 
turbing said  decision  in  so  far  as  regards  said  land. 

III. — Thomas  and  the  Railroad  Company. 

The  conflicting  claims  of  Thomas  and  the  railroad  company  to  the 
8E.  J  of  the  SW.  J  of  Sec.  27  still  remain  to  be  considered. 

In  regard  to  this  branch  of  the  case  the  local  officers  said: 

From  the  testimony  we  find  that  Thomas  went  on  the  land  he  now  seeks  to  enter 
in  October,  1883,  and  located  a  ditch  to  convey  water  upon  the  land,  and  set  up  a 
notice.  In  the  spring  of  1884  he  fenced  about  twenty -five  acres,  and  plowed  six 
acres. 

The  above  refers  to  the  entire  one  hundred  and  sixty  acres  which 
Thomas  applied  to  enter.  Then  the  local  officers  go  on  to  speak  of  the 
specific  forty-acre  tract  now  under  cx)nsideration : 

About  fifteen  acres  of  the  SE.  ^  of  the  SW.  i  was  enclosed  in  said  fence,  and  about 
one  and  a  half  acres  put  in  wheat  in  the  spring  of  1884. 

Therefore  they  held  that  his  settlement  and  occupancy  excepted  the 
land  from  the  operation  of  the  grant. 

The  decision  of  your  office  upon  this  branch  of  the  case  was  as 
follows: 

Whatever  rights  Thomas  may  have  had  as  against  the  railroad  company,  by  reason 
of  settlement  on  the  SE.  ^  of  the  SW.  J  of  Sec.  27,  the  evidence  in  support  of  which, 
being  of  the  most  unsatisfactory  character,  he  has  attempted  to  perfect  such  claim 
by  application  to  make  homestead  entry,  alleging  that  he  had  not  previously  exer- 
cised his  right,  while  the  record  before  me  shows  that  in  1890  he  swore  that  he  did. 
The  said  application  is  accordingly  rejected. 

In  my  opinion  the  local  officers  were  correct  in  finding  that  Thomas's 
settlement  and  occupancy  of  the  forty  acres  now  in  question  was  such 
as  to  except  it  from  the  operation  of  the  grant — provided  he  was  a 
qualified  settler.  Inasmuch  as  he  insists  that  he  has  never  exercised 
his  homestead  right,  and  that  he  was  mis-reported  in  the  testimony  in 
which  he  is  represented  as  saying  that  he  had,  I  see  no  way  of  deciding 
this  branch  of  the  case  intelligently  with  the  question  of  his  qualifica- 
tions left  undecided  and  uncertain.  I  have  therefore  to  direct  that  a 
hearing  be  ordered,  as  prayed  for  by  Thomas,  at  which  he  shall  be 
afforded  opportunity  to  show  whether  he  has  or  has  not  hitherto 
exhausted  his  homestead  right.  In  case  it  shall  appear  that  he  has 
not  done  so,  his  application  to  enter  so  much  of  the  land  claimed  by 
him  as  has  not  hereinbefore  been  awarded  to  Canaday  will  be  allowed. 

The  decision  of  your  office  is  modified  as  above  indicated. 
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HOMESTEAD  CONTEST—SETTLEMEXT  CLAIM-SECOND  ENTRT. 

Smith  et  al.  v.  Taylob. 

A  bouiestead  settlement,  made  by  one  Tfho  has  at  such  time  an  existing;  homestead 
entry  for  another  tract,  must  be  held  valid  where  the  settler  is  entitled  to  make 
a  second  entry ;  and  a  second  entry  based  on  such  settlement,  and  allowed  prior 
to  the  actual  cancellation  of  the  first,  though  irregular,  may  stand. 

Secretary  Francis  to  the  Commissioner  of  tiie  General  Land  Office^  yorem- 
(I.  H.  L.)  ber  12^  1896.  (B.  B.,  Jr.) 

This  is  a  contest  for  the  NE.  \  of  section  35,  T.  22  N.,  R.  1  W.,  Perry, 
Oklahoma,  land  district,  under  the  homestead  law.  The  tract  is  within 
what  was  formerly  known  as  the  Cherokee  Outlet  which  was  opened 
to  settlement  and  entry  under  the  homestead  law  at  noon  of  September 
16,  1893.  It  lies  three  and  one  half  miles  north  of  Perry  and  twelve 
and  one  half  miles  north  of  the  southern  boundary  of  said  outlet. 

William  J.  Taylor  made  homestead  entry  No.  12  for  the  tract  on  the 
day  of  the  opening  at  2 :45  p.  m.  On  September  20,  David  R.  Smith, 
and  on  October  9, 1893,  William  L.  Maupln  initiated  contests  against 
said  entry,  alleging,  each,  that  he  was  the  first  settler  on  the  land.  On 
March  20, 1894,  Maupin  filed  his  supplemental  affidavit  alleging  that 
Taylor  had  a  homestead  entry  on  file  at  the  Guthrie,  Oklahoma,  land 
office,  for  the  NE.  \  of  Sec.  17,  T.  16  J^.,  R.  3  W.,  at  the  time  he  made 
said  entry  No.  12.  The  cases  were  consolidated  and  went  to  trial  Jane 
21, 1894.  January  16, 1895,  the  local  office  decided  in  favor  of  Smith 
holding,  that  he  was  the  first  settler  on  the  tract,  and  followed  up  his 
settlement  according  to  law,  that  Maupin's  claim  to  the  tract  was  sub- 
ordinate to  those  of  the  other  parties,  he  never  having  established 
residence  upon  the  land  up  to  the  day  of  the  trial,  and  that  Taylor 
*<  obtained  no  rights  whatever  by  reason  of  his  homestead  entry"  for 
the  land,  in  view  of  the  fact  that  he  had  then  a  subsisting  homestead 
entry  as  alleged  by  Maupin. 

Upon  appeal  by  Taylor  and  Maupin  your  office  decided,  August  10, 
1896,  that  Taylor  \vas  the  first  settler  on  the  land  and  established  his 
residence  thereon,  improve<l  and  cultivated  the  same  as  required  by 
law,  and  held  his  entry,  though  irregularly  made,  to  be  intact.  It 
appearing  that  the  entry  made  by  Taylor  at  the  Guthrie  office  April 
30,  1889,  had  been  finally  canceled  on  the  records  of  your  office, 
November  22, 1893,  under  decisions  of  the  Department  dated  February 
24,  1893,  and  September  23, 1893  (the  latter  on  a  motion  for  review^ 
awarding  the  land  covered  thereby  to  the  successful  contestart 
Nicholas  Jackson,  on  the  ground  of  his  prior  settlement,  your  office 
held  that  such  entry  did  not  invalidate  Taylor's  entry  of  the  tract  in 
controversy. 

Smith  and  Maupin  each  prosecutes  an  appeal  to  the  Department. 
The  numerous  assignments  of  error  in  these  appeals  may  be  reduced 
to  two: 

1.  Error  in  holding  that  Taylor  was  the  first  to  make  settlement  on 
said  tract; 
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2.  Error  in  holding  that  Taylor  was  not  disqualified  to  make  settle- 
ment and  entry  for  the  tract  involved  iu  this  contest  by  reason  of  the 
entry  previously  made  by  him  at  Guthrie. 

The  testimony  is  very  voluminous,  and  somewhat  conflicting.  It 
shows,  however,  that  Taylor  and  Maupin  began  the  race  for  a  home- 
stead in  the  Cherokee  Outlet  at  the  hour  appointed  for  the  opening 
from  about  the  same  point  on  the  southern  boundary  thereof,  a  little 
west  of  south  from  the  said  tract,  and  about  thirteen  miles  from  where 
they  stuck  their  stakes  thereon,  and  that  Smith  began  the  race  from 
a  point  on  the  same  boundary  a  little  east  of  south  from  the  said  tract 
and  about  fourteen  miles  from  where  he  struck  his  stake  thereon. 
They  all  made  the  race  on  horseback.  Taylor  had  an  advantage  over 
his  competitors  in  that  he  was  to  some  extent  familiar,  while  they  were 
not,  with  the  country  over  which  they  traveled  and  had  been  over  the 
particular  region  of  the  tract  in  controversy  just  prior  to  the  inhibited 
period  of  entry  ui)on  these  lands,  which  commenced  March  3, 1893.  I 
find  the  other  material  facts  to  be  substantially  as  found  by  your  office 
and  set  out  in  its  decision.    They  need  not  be  recited  here  in  detail. 

The  precise  moment  at  which  Taylor  stuck  his  flag  on  the  land  can 
not  be  determined,  as  he  had  no  watch  and  no  one,  apparently,  saw  him 
in  the  act.  Two  Otoe  Indians  testify  that  they  saw  him  on  or  near  the 
tract  riding  rapidly  away  frotn  it  toward  Perry  at  about  one  o'clock 
P.  M.,  as  near  as  they  could  tell  from  the  sun,  on  the  day  of  the  open- 
ing. They  had  no  watch.  One  of  them  testifies  explicitly  to  seeing 
then  a  flag  at  about  the  point  where  Taylor's  was  stuck.  Taylor  arrived 
at  the  Perry  land  office,  as  is  shown  by  his  own  testimony  and  that  of 
U.  B.  Deputy  Marshal  Pulse,  of  whom  he  asked  the  time  and  who  aided 
him  in  securing  a  place  in  the  line  there,  at  1 :07  P.  M.  Smith  admits 
that  he  saw  a  flag  on  tract  as  he  rode  by  and  before  he  stuck  a  stake 
thereon,  or  laid  claim  thereto,  at  about  the  point  where  Taylor  testifies 
that  he  stuck  the  flag.  Smith  aiid  his  witnesses  testify  that  Smith  stuck 
or  attempted  to  stick  his  stake  at  about  12:48  P.  M.  But  his  admis- 
sion as  to  seeing  the  flag,  and  the  testimony  of  the  Otoe  Indians,  as 
well  as  that  showing  the  time  of  Taylor's  arrival  at  the  land  office,  are 
all  strongly  in  favor  of  the  latter.  The  conclusions  of  the  local  office 
and  your  office,  that  Maupin's  rights  are  subordinate  to  those  of  the 
other  x)arties,  are  fully  sustained  by  the  evidence. 

Unless  the  flrst  entry  made  by  Taylor  disqualified  him  for  making 
settlement  on  said  tract  his  settlement  was  prior  to  that  of  either  Smith 
or  Maupin.  He  was  first  on  the  land  and  first  laid  claim  thereto  in  the 
manner  recognized  and  approved  by  the  custom  in  Oklahoma  Territory, 
and  warranted  by  the  law,  and  has  shown  full  compliance  with  the  law 
in  the  matters  of  residence  and  cultivation  since.  It  must  be  conceded 
that  his  second  entry,  while  the  first  was  yet  uncanceled — and  perhaps 
his  settlement  also  for  the  same  reason — ^was  irregular.  But  were  both 
settlement  and  entry,  or  either  of  them,  nullities — absolutely  void — on 
that  account!    The  Department  does  not  so  hold  in  view  of  all  the 
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circumstances  of  the  case.  Jiul^incut  of  cancellation  on  the  groand 
already  indicated  had  been  entered  by  the  Department  against  his  first 
entry  February  24,  1893  (202  L.  and  li.,  359).  This  judgment  would 
have  been  executed  by  the  cancellation  of  the  entry  upon  the  records, 
but  for  Taylor's  motion  for  review  which  only  suspended  its  operation. 
The  testimony  shows  that  subsequent  to  the  filing  of  such  motion  Tay- 
lor manifested  an  intention  to  accept  and  acquiesce  in  said  judgment. 
In  his  homestead  affidavit  filed  September  16, 1893,  he  swears  that  his 
application  for  the  tract  in  contest 

is  honestly  an«l  in  good  faith  made  for  the  purpose  of  actnal  settlement  and  cnltivs- 
tion    ....     and  in  good  faith  to  obtain  a  home  for  myself. 

This  irfonly  consistent  with  the  view  that  he  regardetl  his  former  entry 
as  lost  to  him  and  to  all  intents  and  purposes  the  same  as  if  then  already 
canceled. 

His  first  entry  was  defeated  through  no  fault  of  his,  but  by  reason 
of  a  superior  right  in  another  to  the  land  covered  thereby.  It  is  well 
settled  doctrine  that  he  did  not  therefore  lose  his  homestead  right.  The 
Department  has  frequently  upheld  the  right  to  make  a  second  entry  in 
cases  where  the  equities  were,  to  say  the  least,  no  stronger  than  in  this 
case  (James  M .  Frost  et  al.,  and  cases  cited  therein,  18  L.  D.,  145).  If 
the  right  to  make  a  second  entry  were  not  lost  to  Taylor  he  certainly 
was  not  disqualified  to  make  settlement  on  the  tract.  His  settlement 
being  valid  and  prior  to  the  alleged  settlements  of  Smith  and  Manpin, 
his  right  to  the  tract  m  controversy  must  be  held  superior  to  their 
claims.  So  far  as  they  are  concerned,  standing  upon  his  settlement 
alone,  he  must  prevail.  The  irregularity  of  his  second  entry  would  not 
defeat  his  superior  right  as  a  settler.  If  that  entry  should  be  canceled 
for  such  irregularity  it  would  be  without  prejudice  to  his  right  to  make 
again  entry  for  the  same  tract.  Cancellation  under  these  conditions 
would  be  a  vain  act. 

The  entry  will  be  allowed  to  stand.  The  decision  of  your  office  is 
affirmed. 


AL.A.SKAN  T.AXT)S-APf  noVAL  OF  SURVET. 

The  Lynde  and  HoiiGn  Company. 

The  government  is  not  bound  by  an  erroneons  approval  of  field  notes  and  plat  of 
survey,  under  soction  13,  act  of  March  3,  1891,  to  issue  patent  contrary  to  the 
provisions  of  said  act  requiring  land  to  bo  taken  us  noarly  as  practicable  in  a 
square  form. 

Secretary  Franeis  to  the  Commissioner  of  the  General  Land  Office^  Xovem- 
(I.  n,  L.)  her  12,  1896.  (J.  A.) 

This  is  an  appeal  by  the  Lynde  and  Hough  Company,  a  corporation? 
from  the  decision  of  your  offireof  July  .'U,  1805,  holding  for  cancellation 
the  final  certificate  issued  to  said  corporation  December  5, 1S93,  for 
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the  "tract  of  land  embraced  by  United  States  survey  No.  55,  at  and 
near  Humboldt  liarbor,  on  Popoff  Island,  in  Alaskii,  containing  135.07 
acres.^ 

The  said  survey  was  made  on  tbe  ap]>lication  of  tbe  Lynde  and 
Hough  Company  to  tbe  ex-ofticio  surveyor  general  of  Alaska  under 
sections  12  and  13  of  tbe  act  of  March  3,  1891  (26  Stat.,  1095),  and 
covers  a  narrow  strip  of  land  ot  irregular  form  running  along  tbe  coast 
of  Humboldt  harbor  and  of  Popoff  straits  for  a  distance  of  about  three 
miles.  Tbe  survey  was  approved  by  the  ex-officio  surveyor  general  of 
Alaska  on  December  26,  1892,  and  by  your  ofiice  on  June  12,  1893 
August  12, 1893,  tbe  company  filed  its  application  to  purchase  the  land 
and  on  the  same  day  gave  notice  of  intention  to  make  final  proof. 
December  5, 1893,  final  proof  taken  in  California  on  a  commission  issued 
by  the  local  officers  was  submitted,  whereupon  the  ex-officio  register 
issued  final  certificate  for  the  land  to  said  company. 

July  31, 1895,  your  office  considered  the  case  on  the  papers  trans- 
mitted by  the  local  officers  and  held  that  the  final  proof  is  insufficient 
for  reasons  which  it  is  not  necessary  here  to  set  out,  and  that  final 
proof  for  lands  in  Alaska  can  not  be  made  before  other  officers  than 
the  ex-officio  register  and  receiver.  Tour  office  fiirther  held  that  pat- 
ent can  not  issue  to  said  company  for  the  reason  that  the  survey  was 
made  in  violation  of  section  12  of  said  act  of  March  3,  1891,  which  pro- 
vides that  the  land  must  be  taken  as  near  as  practicable  in  square  form. 
The  final  certificate  issued  to  the  company  was  therefore  held  for 
cancellation. 

The  appellant  contends  that  the  irregularities  in  the  final  proof  can 
be  cured  by  supplemental  proof  and  therefore  did  not  warrant  the 
order  of  cancellation,  and  that  your  office  is  estoi)ped  by  the  approval 
of  the  field  notes  and  plat  from  objecting  to  the  form  of  survey. 

Section  13  of  said  act  of  March  3,  1891,  after  making  provision  for 
the  survey  of  lands  upon  the  application  of  the  occupant,  and  for  the 
transmission  of  certified  copies  of  the  maps  and  plats  of  survey  to  the 
General  Land  Office,  provides  as  follows : 

That  when  tho  said  field  notes  and  plats  of  said  snrvey  shall  have  been  approved 
by  the  said  Commissioner  of  the  General  Land  Office,  he  shall  notify  such  person, 
association,  or  corporation,  who  shall  then  within  six  months  after  such  notice,  pay 
to  the  said  United  States  marshal,  ex  officio  surveyor-general,  for  such  land,  and 
patent  shall  issue  for  the  same. 

The  issuance  of  patent  for  a  strip  of  land  like  the  tract  in  contro- 
versy was  not  contemplated  by  the  act  of  March  3,  1891.  The  pro- 
vision of  section  13  of  said  act,  above  quoted,  did  not  estop  your  office, 
on  an  application  for  patent,  from  considering  the  fact  that  the  survey 
is  irregular.  The  insufficiency  of  the  final  proof  and  its  irregular  sub- 
mission does,  therefore,  not  enter  into  a  consideration  of  the  case. 

Tbe  action  of  your  office  in  cancelling  the  final  certificate  amounts, 
in  effect,  to  a  revocation  of  the  approval  of  June  12,  1893,  of  the  field 
notes  and  plat  of  survey.    The  government  has  control  over  the  public 
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lands  until  i>atent  has  issued,  and  it  is  not  bound  by  an  erroneous 
approval  of  tbe  field  notes  and  plat  of  survey  under  section  13  of  the 
act  of  March  3,  1891,  to  issue  patent  contrary  to  the  provisions  of  said 
act.    The  decision  appealed  from  is  accordingly  affirmed. 


Weedin  r.  Lancer. 


Motion  for  review  of  do]>artnio.ntal  decision  of  An^ust  28,  1S96,  23 
L.  D.,  248,  denied  by  Secrefary  Francis,  November  12, 189C. 


FINAL  PROOF-AMENDED  RITI.E  r,il  OF  PRACmC^E- PROTEST. 

Keagy  r.  WiLOox. 

When  final  proof  is  submitted  nndcr  amended  Rule  53  of  Practice,  pending  the  dis- 
position of  a  contest  involving  the  land,  it  should  be  held  for  appropriate  action 
in  the  event  the  entry  ih  adjudged  valid,  and  until  snch  time  no  action  can  be 
legally  taken  thereon  by  way  of  proceedings  on  protest  in  the  local  office. 

Secretary  Francis  to  the  Commissioner  of  the  General  Land  Office,  Novem- 
(I.  H.  L.)  ber  12, 1896.  (C.  J.  W.) 

In  transmitting  tbe  motion  of  Elba  O.  Wilcox,  to  set  aside  tbe 
decision  of  the  register  and  receiver,  in  which  on  considering  bis  final 
proof,  they  found  that  be  bad  abandoned  tbe  land  to  which  said  proof 
related,  and  recommended  tbe  cancellation  of  bis  entry,  your  office 
makes  the  following  statement: 

I  will  state  that  in  the  matter  of  a  former  proceeding  had  between  the  same  parties 
on  the  issue  of  prior  sc^ttlement,  the  land  involved  (SK.  |  Sec.  4,  T.  25,  R.  2  W., 
Perry  land  district)  was  awarded  t-o  Wilcox^  by  departmental  decision  rendered 
March  28, 1896,  and  case  closed  by  this  office  July  22,  1896. 

October  28,  1895,  Wilcox  submitted  commutation  proof.  On  the  date  set  for  mak- 
ing proof,  Keagy  filed  affidavit  of  protest,  alloginp^  non-rompliance  with  the  law  as 
to  residence,  and  the  case  went  to  trial  on  such  issue.  Decision  was  rendered  by 
the  local  office  June  12,  1896,  recommending  the  cancellation  of  the  entry,  personal 
service  of  such  decision  being  made  on  the  parties  June  13,  1896.  On  July  28,  1896, 
the  within  motion  was  filed.  It  appears  that  Kc«agy's  motion  was  never  filed.  See 
statement  of  plaintiff's  attorney,  and  report  from  the  local  office,  also  transmitted 
herewith.  There  is  no  record  of  receipt  by  this  office.  Action  on  the  ease  is  held 
waiting  the  disposition  of  the  motion  transmitted  herewith. 

Keagy  files  motion  \o  dismiss  the  motion  to  set  aside  tbe  decision  of 
the  local  officers  and  declare  the  same  final  becanse  not  appealed  from, 
which  is  overruled. 

Tbe  original  motion  denies  the  authority  of  the  local  oflicers  to  take 
action  on  tbe  final  proof  of  Wilcox,  made  pending  the  contest  between 
bim  and  Keagy  then  before  the  Depsirtment,  and  their  jurisdictional 
authority  to  bear  any  further  testimony  in  the  nature  of  a  contest 
X)ending  said  original  case.    This  position  is  well  taken,  and  is  in 
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OpCcordauce  with  the  ruling  of  the  Departmeut  in  the  recent  case  of  The 
State  of  California  t\  lieeves  (23  L.  D.,  377),  wherein  it  was  held  that 
pending  a  contest  before  the  Dei)artment,  the  local  office  was  without 
jurisdiction  to  entertain  another  contest  against  the  same  party  involv- 
ing the  same  land,  and  that  evidence  submitted  at  such  second  hearing 
could  not  be  considered  in  determining  the  first  contest. 

Rule  53  of  Practice,  as  amended  March  15,  1892  (U  L.  D.,  260),  per- 
mits an  entryman  after  trial  of  a  contest  before  the  local  office  and 
before  the  entry  is  finally  adjudged  valid  to  submit  final  proof  and  com- 
plete the  same,  with  the  exception  of  the  payment  of  the  purchase 
money  or  commissions  as  the  case  may  be,  but  directs  that  said  final 
proof  be  retained  in  the  local  office  to  be  disposed  of  after  the  entry  is 
finally  adjudged  valid. 

Under  Rule  53  as  it  originally  stood  the  local  officers  could  have 
taken  no  additional  action  whatever  affecting  the  status  of  the  land- 
pending  appeal  from  that  office,  and  as  the  rule  is  enlarged  by  amend- 
ment, only  to  the  extent  of  allowing  the  entryman  to  submit  his  final 
proof  to  be  held  in  the  office  for  action  after  the  entry  is  finally  adjudged 
valid,  it  confers  no  authority  for  action  on  a  protest  or  other  additional 
proceeding  against  the  entry.  It  folloAvs  that  the  action  of  the  local 
officers  in  rejecting  the  final  proof  of  Wilcox,  and  recommending  the 
cancellation  of  his  entry  based  on  proof  taken  in  unauthorized  protest 
proceedings,  was  illegal  and  should  be  set  aside. 

Your  office  will  direct  the  local  officers,  after  giving  due  notice  of  this 
decision,  to  consider  said  final  proof  as  offered  by  the  entryman,  and 
take  appropriate  action  thereon,  without  reference  to  the  testimony 
I)rematurely  submitted  by  protestant,  allowing  him,  if  he  desires  to 
do  so,  to  be  now  heard  on  his  protest,  and  to  submit  testimony  in  sup- 
port of  it. 

UAILROAD  GRANT— ACrr  OF  MARCU  2,  1806. 

Wasmund  v.  Nobtheen  Pacific  K.  R.  Co. 

The  joint  resolution  of  May  31,  1870;  was  in  the  nature  of  a  new  grant,  and  only 
such  lands  as  were  in  a  condition  to  pass  under  the  terms  of  the  grant  to  the 
company,  at  tho  date  of  the  passage  of  said  resolution,  were  intended  to  be 
granted  thereby. 

Where  the  title  of  a  purchaser  of  lands  excepted  from  a  railroad  grant  is  confirmed 
by  the  act  of  March  2,  1896,  demand  should  be  made  upon  tho  company  for  the 
minimum  government  ]irice  of  the  laud,  with  a  view  to  judicial  proceedings  for 
the  recovery  of  the  value  thereof  as  contemplated  by  said  act. 

Secretary  Francis  to  the  CommissioTier  of  the  General  Land  Office^  Novem- 
(I.  H.  L.)  ber  12^  1896.  (F.  W.  C.) 

With  your  office  letter  of  November  7,  1895,  you  transmitted  the 
papers  in  the  case  of  Carl  Wasmund  t?.  Northern  Pacific  Railroad  Com 
pany,  involving  the  E.  J  of  the  SE.  J  and  the  SW.  J  of  the  SE.  i  of 
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Sec.  1,  T.  19  N.,  R.  4  E.,  Olympia  laiul  district,  WashiDgtoii,  on  api^eai 
by  Wasinaiid  from  your  office  decifiiou  of  May  25, 1895,  in  favor  of  the 
company. 

This  tract  is  ^vithin  the  primary  limits  of  the  grant  for  the  altered 
branch  line  and  also  opposite  that  portion  of  the  main  line  of  said  com- 
pany extending  northward  from  I'ortland,  Oregon,  to  Puget  Sound,  to 
aid  in  the  construction  of  which  a  grant  was  made  by  the  joint  resolu- 
tion of  May  31, 1<S70  (IG  Stat,  378). 

The  map  showing  the  line  of  detinit^e  location  of  the  main  line  oppo- 
site this  land  was  filed  May  14,  1874,  and  that  showing  the  definite 
location  of  the  branch  line  opposite  this  land  was  filed  on  March  26, 
1884.  The  company  included  the  tract  in  its  list  of  June  30, 1888,  upon 
whicli  patent  issued  December  13, 1894. 

The  i)reseut  case  arose  upon  an  application  tendered  by  Wasmund 
in  August,  1885,  which  was  rejected  by  the  local  officers  for  conflict 
with  the  grant;  from  which  action  he  appealed,  the  papers  being  for- 
warded with  registered  letter  on  August  29, 1885.  Upon  the  allega- 
tions made  in  said  appeal  heariug  was  ordered  by  your  office  letter  of 
January  2,  1889,  which  was  duly  held,  the  local  officers  recommending 
the  allowance  of  Wasmund^s  npplication.  From  this  action  the  com- 
pany appealed  to  your  office,  and  the  matter  was  thus  pending  at  the 
time  the  tract  was  included  in  a  clear  list  by  your  office  and  submitted 
for  approval. 

The  records  sliow  that  one  W.  H.  Fleetwood  on  November  23, 1872, 
filed  preemption  declaratory  statement  for  this  land,  alleging  settle- 
ment August  1,  1870.  Upon  his  offer  of  i)roof  thereon  the  matter  was 
contested  by  the  company  and  Fleetwood's  filing  was  canceled  June 
10, 1877,  for  illegality^  your  office  finding  that  he  was  a  minor  and  not 
the  head  of  a  family  at  the  time  of  his  settlement  in  November,  1870, 
which  was  subsequent  to  the  filing  of  the  map  of  general  route  of  the 
main  line  of  said  company,  August  13, 1870,  the  withdrawal  upon  which 
included  this  land. 

\J\yon  the  evidence  adduced  at  the  hearing  ordered  upon  Wasmund's 
application,  your  office  decision  held  as  follows: 

While  the  evidence  lu  this  case  showH  that  Stilly  Hcttleil  and  resided  upon  this 
land  from  the  fall  of  1868  until  the  fall  of  1870,  as  what  ho  terms  ''asqnatter/* 
without  having  made  or  announced  any  formal  clnim  thereto;  that  fact  alone,  in  the 
absence  of  affirmative  evidence  that  he  was,  at  the  date  of  the  withdrawal  made  on 
the  map  filed  August  13, 1870,  qualified  to  assert  a  claim  to  the  land  under  the  settle* 
ment  laws,  would  not  be  sufficient  to  except  it  from  the  operation  of  the  grant,  and 
there  is  no  evidence  in  this  case  to  show  that  Stilly  was  so  qualitiid  at  that  time, 
except  by  an  affidavit  made  by  him  September  14,  1894,  and  filed  in  this  office 
November  27,  following,  after  service  of  same  on  October  2,  upon  the  resident 
attorney  of  the  company. 

It  is  shown  by  a  certilied  copy  of  a  deed,  dated  May  30,  1878,  that  the  Northern 
Pacific  Railroad  Company  ou  that  day  conveyed  to  one  Isaac  W.  Anderson  the  land 
in  question,  reserving  fur  the  right  of  way  of  its  road  lour  hundred  feet  in  width 
through  the  same,  and  by  certified  copy  of  another  deed, dated  Decembers,  1881, 
that  said  Anderson  conveyed  same  land  to  Carl  Wasmund. 
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The  questiou  of  tbe  competency  of  Stilly 'h  aifidavit  as  evidenco  to  prove  his  quali- 
fications during  his  occupancy  of  this  laud  need  not  be  gone  into  in  this  ciise,  as 
Wasmund  has  a  deed  to  the  land  llowiug  from  the  company^s  title,  and  the  land  has 
been  patented  to  the  latter,  which  divested  this  Department  of  jurisdiction  over  it; 

and  reversed  tbe  judgment  of  the  local  officers  in  favor  of  Wasmund, 
who  appeals  to  the  Department. 

It  appears  from  the  record  in  tbe  case  of  William  Fleetwood  r.  North- 
ern Pacific  R.  11.  Co.,  which  is  by  stipulation  a  part  of  tbe  record  in  the 
case  under  consideration,  tbat  Fleetwood  took  the  deposition  of  Stilly 
before  the  local  officers,  which  shows  that  he  was  a  duly  qualified  set- 
tler and  was  claiming  the  land  as  a  preemptor  at  the  date  of  the  pas 
sage  of  the  joint  resolution  of  May  31,  1870  (supra).  This  renders  it 
unnecessary  to  pass  upon  tbe  question  as  to  whether  the  affidavit  of 
Stilly  filed  in  your  office  November  27, 1894,  can  be  properly  considered 
as  a  part  of  tbe  record  in  the  disposition  of  this  case.  With  Stilly's 
qualification  established  it  is  clearly  shown  that  this  land  was,  by  rea- 
son of  Stilly's  claim,  appropriated  at  the  date  of  tbe  passage  of  said 
joint  resolution.  It  is  true  that  Stilly  had  not  filed  for  the  land,  but 
this  he  could  not  do  because  the  land  was  then  unsurveyed,  the  plat  of 
survey  of  said  townsbip  not  having  been  filed  in  the  local  office  until 
1870. 

In  the  case  of  tbe  United  States  v.  Northern  Pacific  R.  R,  Co.  (152 
U.  S.,  284),  in  referring  to  the  joint  resolution  of  May  31,  1870,  it  was 
stated  that: 

By  the  resolution  of  1870  it  was  declared  that  if  at  the  time  of  the  final  location  of 
the  company's  main  line  or  branch  there  were  not  enough  lands  per  mile  within  the 
prescribed  limits,  the  defK^iency  could  bo  supplied  from  lands  within  ten  miles  beyond 
those  limits,  other  than  mineral  and  other  lands  as  excepted  in  the  charter  of  the  com- 
pany 'Ho  the  amount  of  the  lauds  that  have  been  granted,  sold,  or  reserved,  occupied 
by  homestead  settlers,  pre-empted  or  otherwise  disposed  of  subst^quent  to  the  i>as8age 
of  the  act  of  July  2, 1864."  It  is  therefore  clear  that  no  public  land  disposed  of  after 
the  i)as6age  of  the  act  of  July,  1864,  was  intended  to  be  embraced  in  the  grant  of 
May  31,  1870. 

In  the  case  of  Oorlis  v.  Northern  Pacific  R.  R,  Co.  (23  L.  D.,  265)  it 
was  held,  that  in  determining  what  lands  passed  to  the  altered  main  or 
branch  line,  as  provided  for  by  the  joint  resolution  of  May  31,  1870, 
said  resolution  must  be  considered  as  in  the  nature  of  a  new  grant,  and 
that  only  such  lands  as  were  in  a  condition  to  pass  under  the  terms  of 
the  grant  to  said  company  at  the  date  of  the  passage  of  said  resolution 
were  intended  to  be  granted  thereby.  Said  resolution  provided  for  the 
selection  of  indemnity 

to  the  amount  of  the  lands  that  have  been  granted,  sold,  reserved,  occupied  by 
homestead  settlers,  pre-empted  or  otherwise  disposed  of  subsequent  to  the  passage  of 
theactof  July  2,  1864. 

It  is  plain  that  Stilly's  claim  was  included  in  tbe  exception  from  the 
grant  provided  for  under  the  resolution  before  referred  to,  and  this 
being  the  condition  of  the  land  at  the  date  of  the  passage  of  said  reso- 
lution, it  is  excepted  from  the  grant  to  said  company  upon  either  its 
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altered  main  or  branch  line.  This  being  so,  it  follows  that  the  cancel- 
latiou  of  Fleetwood's  filing  on  account  of  the  grant  for  said  company 
was  therefore  erroneouH.  There  is  no  claim  pending  before  the  Depart- 
ment on  account  of  said  filing,  however,  <ind  a  further  consideration  at 
the  present  time  of  any  rights  on  account  thereof  is  unnecessary. 

YQur  office  decision  holding  that  the  tract  passed  to  the  company 
under  its  grant  is  accordingly  reversed. 

Wasmund  not  only  claims  the  land  under  his  application  presented 
in  1885,  but  also  holds  the  tract  through  mesne  conveyances  from  the 
company.  Tliis  being  so,  as  between  Wasmund  and  the  United  States 
a  suit  for  the  recovery  of  title  wonld  be  unnecessary,  as  his  claim  would 
seem  to  be  confirmed  by  the  provisions  of  the  act  of  March  2, 1896  (29 
Stat.,  42),  I  have  therefore  to  direct  that  demand  be  made  upon  the 
company  for  the  minimum  government  price  of  the  land,  to  the  end 
that,  should  it  refuse,  steps  may  be  tsikeu  looking  to  the  institution  of 
suit  to  recover  the  value  thereof  through  the  courts,  as  contemplated 
by  said  act. 

Stone  et  al.  r.  Connell's  Heibs. 

Motion  for  review  of  departmental  decision  of  August  4,  1896,  23 
L.  D.,  166,  denied  by  Secretary  Francis,  November  16, 1896. 


JUmSDICITON-SECOND  C:ONTEST~EVTDEN'CK. 

State  of  California  v.  Eebves. 

During  the  pendency  of  an  api>eal  the  local  office  has  uo.jarisdiction  to  entertain 
contest  proceedings  afiectiiig  the  land  involvedi  and  evidence  sabmitted  at  such 
a  hearing  can  have  no  effect  as  against  the  entry  under  attack. 

Secretary  Francis  to  the  Commissioner  of  the  General  Land  Office^  Novem- 
(I.  H,  L.)  her  16y  1896.  (A.  E.) 

On  September  12,  1896,  Peter  Matbiason,  by  bis  attorney  H.  W. 
Duncan,  filed  in  the  local  office  a  motion,  alleging  errors  in  depart- 
mental decisions,  dated  July  1, 1806,  rendered  in  a  case  entitled  State 
of  California  v.  Albert  F.  lieeves  (23  L.  D.,  377).  The  land  involved 
in  the  last-named  case  was  the  E.  ^  of  the  NE.  ^,  Sec.  18,  Tp.  5  N.,  K. 
10  W.,  S.  B.  M.,  Los  Angeles,  California. 

The  record  relating  to  this  land  shows  that  one  Cora  L.  Matbiason 
secured  the  cancellation  of  desert  land  entry  covering  the  N.  i  and  the 
SE.  ^  of  said  section  above  mentioned. 

On  August  10, 1894,  before  Matbiason  was  notified  of  her  preference 
right  by  reason  of  securing  the  cancellation  of  the  entry  on  the  land, 
one  Albert  Reeves  applied  to  make  desert  land  entry  of  the  N.  J  of 
the  section.  This  application  was  held  to  await  the  expiration  of  the 
thirty  days  within  which  Matbiason  had  to  exercise  her  preference. 
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Matbiason  was  duly  notified  of  her  right  on  August  16, 1894. 

On  September  13, 1894,  the  State  of  California  presented  its  selec- 
tion of  the  E.  i  of  the  NE.  ^  of  the  same  section.  Action  on  this  was 
also  suspended  to  await  the  pleasure  of  Matbiason. 

On  the  same  day,  but  subsequent  to  the  selection  of  the  State, 
Matbiason  made  entry  of  the  SE.  ^,  the  W.  ^  of  the  l^E.  ^  and  the  E.  ^ 
of  the  NW.  J  of  said  section.  This  left  the  E.  J  of  the  NE,  J  of  the 
section  vacant. 

The  local  office  then  notified  Beeves,  and  on  October  16, 1894,  he 
came  in  and  made  entry  of  as  much  land  covered  by  his  application  as 
was  vacant,  which  was  the  E.  i  of  the  'SB.  ^  of  said  section. 

The  State  selection  for  the  E.  J  of  the  NE.  J  was  then  rejected. 
The  State  then  appealed,  and  from  your  office  decision  of  December 
28, 1894,  upholding  the  local  office,  it  appealed  to  this  Department. 

In  this  appeal  the  State  was  represented  by  one  H.  W.  Duncan,  who 
signed  himself  as  attorney  for  the  State.  While  this  appeal  was  pend- 
ing here  the  Secretary  received  a  letter  from  Mr.  Duncan  requesting 
that  action  on  the  case  of  California  v,  Eeeves  be  deferred  until  testi- 
mony, being  taken  reflecting  on  the  entry  of  Beeves,  could  be  forwarded. 

In  answer  to  this  letter  the  First  Assistant  Attorney,  under  direction 
of  the  Secretary,  on  January  31, 1896,  sent  the  following  reply  (Miscel. 
letter  book,  323) : 

I  am  directed  by  the  Secretary  to  say  to  you,  in  answer  to  your  letter  of  January 
22, 1896,  requesting  'him  to  defer  action  on  the  case  of  the  State  of  California  v,  Albert 
F.  Reeyes,  that  the  case  referred  to  is  now  under  consideration,  and  should  the  same 
result  in  a  decision  in  fayor  of  the  State,  the  testimony  you  refer  to  could  not  be 
considered.  Should,  however,  the  entry  of  Reeves  be  upheld,  any  evidence  indicat- 
ing that  the  entry  should  be  canceled  must  be  presented  to  the  officers  of  the  district 
land  office,  in  accordance  with  the  rules  relating  to  contests. 

On  February  17, 1896,  the  Department  af&rmed  the  decision  of  the 
General  Land  Office  in  rejecting  the  State's  selection,  and  allowed  the 
entry  of  Beeves  to  remain  intact. 

On  May  25, 1896,  the  General  Land  Office  transmitted  a  motion  for 
review  of  this  last  above  mentioned  decision  filed  by  H.  W.  Duncan, 
who  signed  himself  attorney  for  the  State  of  California.  With  this 
motion  Mr.  Duncan  filed  what  was  alleged  to  be  testimony  taken  in  a 
contest  case  entitled  Peter  £.  Matbiason  v.  Harlan  B.  Sweet,  assignee 
of  Albert  F.  Eeeves.  This  was  presumably  the  same  testimony  referred 
to  by  Mr.  Duncan  ni  his  letter  of  January  22, 1896,  and  which  the  Sec- 
retary had  directed  must  be  presented  to  the  local  land  office  ^4n 
accordance  with  the  rules  relating  to  contests." 

This  testimony,  having  been  taken  when  the  Secretary  had  exclusive 
jurisdiction  of  all  matters  relating  to  the  land  in  controversy,  and  the 
local  officers  no  jurisdiction,  and  not  therefore  being  presented  at  the 
local  office  ^<in  accordance  with  the  rules  relating  to  contests,"  was  not 
considered.  The  Department,  by  decision  dated  July  1, 1896,  referred 
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altered  main  or  branch  line.  This  being  so,  it  follows  that  the  cancel- 
lation of  Fleetwood's  filing  on  account  of  the  grant  for  said  company 
was  therefore  erroneouH.  There  is  no  claim  |>ending  before  the  Depart- 
ment on  account  of  said  filing,  however,  and  a  further  consideration  at 
the  present  time  of  any  rights  on  account  thereof  is  unnecessary. 

YQur  ofiice  decision  holding  that  the  tract  passed  to  the  company 
under  its  grant  is  accordingly  reversed. 

Wasmund  not  only  claims  the  land  under  his  application  presented 
in  1885,  but  also  holds  the  tract  through  mesne  conveyances  from  the 
company.  This  being  so,  as  between  Wasmund  and  the  United  States 
a  suit  for  the  recovery  of  title  would  be  unnecessary,  as  his  claim  would 
seem  to  be  confirmed  by  the  provisions  of  the  act  of  March  2, 1896  (29 
Stat.,  42),  I  have  therefore  to  direct  that  demand  be  made  upon  the 
company  for  the  minimum  government  price  of  the  land,  to  the  end 
that,  should  it  refuse,  steps  may  be  taken  looking  to  the  institution  of 
suit  to  recover  the  value  thereof  through  the  courts,  as  contemplated 
by  said  act. 

Stone  et  al.  r.  Connell's  Heibs. 

Motion  for  review  of  departmental  decision  of  August  4,  1896,  23 
L.  D.,  166,  denied  by  Secretary  Francis,  November  16, 1896. 
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State  of  California  v.  Kesves. 

During  the  pendency  of  an  appeal  the  local  office  hae  no.jnriBdiction  to  entertain 
contest  proceedings  afleotiiij;  tlie  land  involved|  and  evidence  submitted  at  sach 
a  hearing  can  have  no  effect  as  against  the  entry  under  attack. 

Secretary  Francis  to  the  Commissioner  of  the  General  Land  Office^  Novem- 
(I.  H,  L.)  ber  16, 1896.  (A.  E.) 

On  September  12,  1896,  Peter  Mathiason,  by  Lis  attorney  H.  W. 
Duncan,  filed  in  the  local  ofiQce  a  motion,  alleging  errors  in  depart- 
mental decisions,  dated  July  1, 1896,  rendered  in  a  case  entitled  State 
of  California  v.  Albert  F.  Keeves  (23  L.  D.,  377).  Tlie  land  involved 
in  the  last-named  case  was  the  E.  ^  of  the  NE.  ^,  Sec.  18,  Tp.  5  N.,  K. 
10  W.,  S.  B.  M.,  Los  Angeles,  California. 

The  record  relating  to  this  land  shows  that  one  Cora  L.  Mathiason 
secured  the  cancellation  of  desert  land  entry  covering  the  N.  ^  and  the 
SE.  i  of  said  section  above  mentioned. 

On  August  10, 1894,  before  Mathiason  was  notified  of  her  preference 
right  by  reason  of  securing  the  cancellation  of  the  entry  on  the  land, 
one  Albert  Reeves  applied  to  make  desert  land  entry  of  the  N.  J  of 
the  section.  This  application  was  held  to  await  the  expiration  of  the 
thirty  days  within  which  Mathiason  had  to  exercise  her  preference. 
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Matbiason  was  duly  notified  of  her  right  on  August  16, 1894. 

On  September  13, 1894,  the  State  of  California  presented  its  selec- 
tion of  the  E.  i  of  the  NE.  ^  of  the  same  section.  Action  on  this  was 
also  suspended  to  await  the  pleasure  of  Mathiasou. 

On  the  same  day,  but  subsequent  to  the  selection  of  the  State, 
Mathiasou  made  entry  of  the  SE.  4,  the  W.  ^  of  the  !NE.  i  and  the  E.  ^ 
of  the  NW.  J  of  said  section.  This  left  the  E.  J  of  the  NE.  J  of  the 
section  vacant. 

The  local  office  then  notified  Beeves,  and  on  October  16, 1894,  he 
came  in  and  made  entry  of  as  much  land  covered  by  his  application  as 
was  vacant,  which  was  the  E.  ^  of  the  2^E.  ^  of  said  se^^tion. 

The  State  selection  for  the  E.  J  of  the  NE.  J  was  then  rejected. 
The  State  then  appealed,  and  from  your  office  decision  of  December 
28,  1894,  upholding  the  local  office,  it  appealed  to  this  Department. 

In  this  appeal  the  State  was  represented  by  one  H.  W.  Duncan,  who 
signed  himself  as  attorney  for  the  State.  While  this  appeal  was  pend- 
ing here  the  Secretary  received  a  letter  from  Mr.  Duncan  requesting 
that  action  on  the  case  of  California  v,  Eeeves  be  deferred  until  testi- 
mony, being  taken  reflecting  on  the  entry  of  Beeves,  could  be  forwarded. 

In  answer  to  this  letter  the  First  Assistant  Attorney,  under  direction 
of  the  Secretary,  on  January  31, 1896,  sent  the  following  reply  (Miscel. 
letter  book,  323) : 

I  am  dureoted  by  the  Secretary  to  say  to  yon,  in  answer  to  your  letter  of  January 
22, 1896,  requesting  him  to  defer  action  on  the  case  of  the  State  of  California  r.  Albert 
F.  Reeves,  that  the  case  referred  to  is  now  under  consideration,  and  should  the  same 
result  in  a  decision  in  favor  of  the  State,  the  testimony  you  refer  to  could  not  be 
coDsidered.  Should,  however,  the  entry  of  Reeves  be  upheld,  any  evidence  indicat- 
ing that  the  entry  should  be  canceled  must  be  presented  to  the  officers  of  the  district 
land  office,  in  accordance  with  the  rules  relating  to  contests. 

On  February  17, 1896,  the  Department  affirmed  the  decision  of  the 
General  Land  Office  in  rejecting  the  State's  selection,  and  allowed  the 
entry  of  Beeves  to  remain  intact. 

On  May  25, 1896,  the  General  Land  Office  transmitted  a  motion  for 
review  of  this  last  above  mentioned  decision  filed  by  H.  W.  Duncan, 
who  signed  himself  attorney  for  the  State  of  California.  With  this 
motion  Mr.  Duncan  filed  what  was  alleged  to  be  testimony  taken  in  a 
contest  case  entitled  Peter  £.  Mathiasou  v.  Harlan  £.  Sweet,  assignee 
of  Albert  F.  Beeves.  This  was  presumably  the  same  testimony  referred 
to  by  Mr.  Duncan  ui  his  letter  of  January  22, 1896,  and  which  the  Sec- 
retary had  directed  must  be  presented  to  the  local  land  office  ^^in 
accordance  with  the  rules  relating  to  contests." 

This  testimony,  having  been  taken  when  the  Secretary  had  exclusive 
jurisdiction  of  all  matters  relating  to  the  land  in  controversy,  and  the 
local  officers  no  jurisdiction,  and  not  therefore  being  presented  at  the 
local  office  ^4n  accordance  with  the  rules  relating  to  contests,"  was  not 
considered.  The  Department,  by  decision  dated  July  1, 1896,  referred 
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to  the  hearing  as  <<  irregular,  erroneously  allowed,  and  was  without 
jurisdiction." 

Your  office  now  transmits  a  motion  by  H.  W.  Duncan,  as  attorney  for 
Peter  B.  Mathiason,  asking  that  the  decision  of  July  1, 1896,  holding 
that  the  hearing  in  the  case  of  Mathiason  v.  Sweet  was  ^^irregular, 
erroneously  allowed,  and  was  without  jurisdiction,''  be  reviewed. 

As  no  reason  is  shown  wherein  this  holding  was  incorrect,  the  motion 
must  be  denied.    The  reasons  for  this  are  as  follows: 

When  the  State  appealed,  and  by  that  act  the  entry  of  Beeves  becune 
suspended  and  the  local  office  lost  jurisdiction,  there  was  no  contest- 
able entry  of  record,  nor  did  any  tribunal  have  jurisdiction  to  conduct 
a  hearing.  The  testimony  taken  before  the  local  officers  was  therefore 
void,  so  far  as  it  could  affect  the  entry  of  Keeves.  Mr.  Duncan,  attor- 
ney for  Mathiason,  admits  in  the  motion  under  consideration  that 
Mathiason  was  the  real  party  in  interest  in  the  first  case,  therefore  it 
was  by  Mathiason's  appeal  that  the  local  office  lost  its  jurisdiction. 

It  is  noticed  that  a  copy  of  the  motion  now  under  consideration  is 
not  served  upon  Beeves,  but  only  on  Sweet,  therefore  so  far  as  the 
record  shows,  Beeves  has  no  notice  of  this  proceeding.  In  view  of  the 
conclusion  reached,  however,  this  neglect  is  not  material. 

The  pai)ers  are  herewith  returned,  and  the  judgment  rendered  in  the 
decisions  of  February  17,  and  July  1, 1896,  will  remain  as  handed  down. 


DESEBT  ENTRY-PRICE  OF  LANI>-ACT  OP  MARCH  3,  1891. 

FsEDEBiGK  W.  Lawrence. 

The  act  of  March  3.  1877,  did  not  reduce  the  price  of  desert  land  within  the  limitB  of 
railroad  grants  to  single  minimum ;  nor  did  the  amendatory  act  of  March  3, 1891, 
operate  to  reduce  the  price  of  such  lands  embraced  within  entries  under  the 
original  aot,  but  on  which  final  proof  had  not  been  submitted  av  the  passage  of 
the  amendatory  act. 

Secretary  Francis  to  the  Commissioner  of  the  General  Land  Office^  Novem- 
(I.  H,  L.)  ber  16j  1896.  (E.  M.  R) 

This  case  involves  the  8.  J  and  the  SW.  J  of  Sec.  32,  T.  36  8.,  B.  25 
E.,  Yisalia  land  district,  California. 

The  record  shows  that  on  April  2, 1877,  Frederick  W.  Lawrence  made 
desert  land  entry  for  the  above  described  tract  and  final  certificate  was 
issued  on  January  17, 1806. 

On  April  23, 1896,  your  office  decision  was  rendered  suspending  the 
entry  for  the  reason  that  only  $1.25  per  acre  had  been  paid  and  holding 
that  unless  an  additional  payment  of  that  amount  was  made  within 
sixty  days,  or  appeal  taken,  the  entry  would  be  canceled  without  fur- 
ther notice.    From  this  action  Lawrence  appealed. 

The  land  embraced  by  this  entry  covers  four  hundred  and  eighty 
acres  and  is  situated  within  the  twenty  miles  limits  of  the  grant  to  aid 
in  the  construction  of  the  Southern  Pacific  railroad  company. 
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Section  2357  of  the  Keyised  Statutes  is  as  follows : 

The  price  at  which  the  public  lands  are  offered  for  sale  shall  be  one  dollar  and 
twenty-five  cents  an  acre;  and  at  eyery  public  sale,  the  highest  bidder,  who  makes 
payment  as  provided  in  the  preceding  seotionf  shall  be  the  purchaser;  but  no  lands 
shall  be  sold,  either  at  public  or  private  sale,  for  a  less  price  than  one  dollar  and 
twenty-five  cents  an  acre ;  and  all  the  public  lands  which  are  hereafter  offered  at 
public  sale,  according  to  law,  and  remain  unsold  at  the  close  of  such  public  sales, 
shall  be  subject  to  be  sold  at  private  sale,  by  entry  at  the  land  ofifice,  at  one  dollar 
and  twenty-five  cents  an  acre,  to  be  paid  at  the  time  of  making  such  entry ;  Provided, 
that  the  price  to  be  paid  for  alteruate  reserved  lands  along  the  line  of  railroads  within 
the  limits  granted  by  any  act  of  Congress,  shall  be  two  dollars  and  fifky  cents  per  acre. 

A  circular  was  issaed  on  Jane  27, 1887  (5  L.  D.,  708)^  in  which  it  was 
stated  that  the  price  which  desert  lands  were  to  be  paid  for  would  be 
the  same  as  established  by  the  pre-emption  law;  that  is,  minimum  land 
at  $1.25  an  acre  and  doable  minimum  at  $2.50  per  acre.  Subsequently, 
on  September  15, 1887  (6  L.  D.^  145),  these  instructions  were  modified. 
It  was  said : 

The  former  ralings  of  the  Department  which  had  been  in  existence  from  the  date 
of  the  act  (1877)  until  the  date  of  the  present  circular,  had,  while  it  existed,  the 
force  and  effect  of  law  so  far  as  rights  acquired  under  it  are  concerned ;  was  a  con- 
struction of  the  law  by  the  head  of  the  Department  charged  with  the  execution  of 
it.    The  law  was  administered  according  to  this  construction. 

The  ruling  then  in  force  was  $1.25  per  acre,  and  in  the  opinion,  supra^ 
it  was  held  to  be  all  that  was  required  to  be  paid,  despite  the  fact  that 
the  land  was  within  double  minimum  limits. 

The  act  of  March  3, 1877,  under  which  this  entry  was  made  (19  Stat, 
377),  enacted  that  any  qualified  citizen  of  the  United  States  upon  pay- 
ment of  twenty-five  cents  per  acre,  might  file  a  declaration  under  oath, 
with  the  proper  authorities,  that  he  iutended  to  reclaim  a  given  tract 
by  conducting  water  thereon  within  three  years,  and  that  at  any  time 
within  said  period,  after  making  proof  of  said  reclamation  and  the  pay- 
ment of  the  additional  sum  of  $1.00  per  acre,  he  should  be  entitled  to 
receive  patent  for  the  same. 

It  was  held  by  this  Department  (14  L.  D.,  74),  in  instructions  issued 
by  Secretary  Koble  that 

the  price  of  desert  land  entered  under  the  act  of  March  3, 1877,  us  amended  by  act  ' 
of  March  3, 1891,  is  one  dollar  and  twenty-five  cents  per  acre  without  regard  to  the 
situation  of  the  land  with  relation  to  the  limits  of  railroad  grants. 

The  holdings  of  the  Department  thus  appearing  to  be  conflicting, 
the  supreme  court  in  the  case  of  United  States  v.  Healy  (160  U.  S., 
136),  proceeded  to  determine  the  question  and  Mr.  Justice  Harlan  in 
delivering  the  opinion  of  the  court,  says : 

Giving  effect  to  these  rules  of  interpretation,  we  hold  that  Secretaries  Lamar  and 
Nohle  properly  decided  that  the  act  of  1877  did  not  supersede  the  proviso  of  section 
2357  of  the  Revised  Statutes,  and,  therefore,  did  not  embrace  alternate  sections 
reserved  to  the  United  States  by  a  railroad  land  grant. 

It  results  that  prior  to  the  passage  of  the  act  of  1891,  lands  such  as  those  here  in 
suit,  although  within  the  general  description  of  desert  lands,  could  not  properly 
be  disposed  of  at  lees  than  two  dollars  and  fifty  cents  per  aore. 
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And  in  conclusion  the  court  said: 

We  are  of  opinion  tliat  oases  initiated  nnder  the  original  act  of  1877  bnt  not 
completed  by  final  proof  until  after  the  passage  of  the  act  of  1891,  were  left  by  the 
latter  act — at  least  as  to  the  price  to  be  paid  for  the  lands  entered — ^to  be  governed 
by  the  law  in  force  at  the  time  the  entry  was  made,  so  far  as  the  price  of  the  public 
lands  was  concerned,  the  act  of  1891  did  not  change  but  expressly  declined  to  change, 
the  terms  and  conditions  that  were  applicable  to  entries  made  before  its  passage. 
Such  terms  and  conditions  were  expressly  preserved  in  respect  to  all  entries  initiated 
before  the  passage  of  that  act. 

In  ex  parte  Holcomb  (22  L.  D.,  604),  it  was  held  (syllabus) — 

An  entry  of  desert  land  within  railroad  limits  at  double  minimum  price  is  not  an 
entry  ''erroneously  allowed''  on  which  repayment  of  the  first  instalment  of  the  pur- 
chase price  can  be  made,  where  the  entry  is  canceled  for  non-compliance  with  law. 

The  entry  was  made  in  that  case  on  December  24, 1881,  and  was  can- 
celed September  22, 188S,  because  of  failure  to  make  proof  within  the 
time  required  by  the  act.  The  contention  was  that  the  entry  was  erro- 
neously allowed  under  the  act  of  1877  because  that  act  did  not  inclnde 
lands  which  could  not  be  sold  for  less  than  double  minimum  price. 

It  will  thus  be  seen  that  the  question  at  issue  has  been  judicially 
determined. 

The  act  of  1877  did  not  fix  the  price  of  double  minimum  desert  lands 
at  $1.25  per  acre,  or  to  speak  more  specificaUy  did  not  lower  the  price 
of  lands  situated  within  railroad  grants  to  that  price.  It  was  not  iu 
conflict  with  section  2357  of  the  Eevised  Statutes;  the  act  of  1877  and 
section  2357,  supra,  had  appropriate  fields  of  action  and  there  being  no 
actual  or  necessary  controversy  in  giving  effect  to  them  both,  it  was 
done. 

The  conclusion  is  therefore  reached  that  the  requirement  of  your 
office  for  the  payment  of  the  additional  sum  of  $1J25  per  acre  so  that 
the  sum  total  shall  amount  to  $2.50  per  acre,  is  a  prox>er  demand  and 
the  decision  of  your  office  in  so  holding  is  affirmed. 


APPLICATION  TO  ENTER-FTNAL  REJECTION-REINSTATEMENT. 

Frank  Larson. 

An  application  to  enter  properly  rejected  by  final  decision  of  the  Department,  nnder 
the  rulings  then  in  force,  can  not  be  reinstated  with  a  view  to  favorable  action 
under  a  changed  construction  of  the  law.  The  applicant  in  such  case  may  make 
a  new  application  if  he  is  qualified,  and  no  intervening  rights  have  attached. 

Secretary  Francis  to  the  Commissioner  of  the  General  Land  Office,  Novem- 
(1.  H.  L.)  ber  16, 1896.  (F.  W.  C.) 

With  your  office  letter  of  September  17, 1896,  was  forwarded  an  appli- 
cation, filed  on  behalf  of  Frank  Larson,  for  the  reinstatement  of  his 
homestead  application  covering  the  NE.  \  of  Sec.  29,  T.  134  TS.,  B.  40 
W.,  Minnesota. 
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Said  letter  reports  as  foUows  in  relation  to  said  tract: 

The  NE.i  of  section  29,  T.134  N.,  R.  40  W.,  MinneBota,  is  within  the  primary 
limits  of  the  grant  to  the  Northern  Pacific  Railroad  Company,  the  right  of  which 
attached  to  lands  within  said  limits  by  definite  location  of  its  line  of  road  Noyemher 
21, 1871. 

The  records  of  this  office  show  that  one  Charles  W.  Zenky  filed  D.  S.  No.  228,  for 
the  said  tract  June  24, 1870,  alleging  settlement  the  same  date.  He  never  perfected 
his  claim  under  this  filing  and  the  same  is  still  of  record  and  uncanceled. 

On  July  10, 1883,  one  Frank  Larson  applied  to  enter  the  said  tract  as  a  homestead, 
which  was  rejected  by  the  local  officers  because  the  tract  was  within  the  limits  of 
the  grant  to  the  Northern  Pacific  Railroad  Company. 

Larson  appealed  from  that  action  alleging  as  ground  therefor  that  the  land  was 
excepted  from  the  company's  grant  by  the  pre-emption  filing  of  Charles  W.  Zenky. 

Larson's  application  was  examined  and  rejected  by  this  office  October  9,  1889,  for 
conflict  with  the  prior  right  of  the  said  company. 

Larson  appealed  therefrom ;  and  on  September  12, 1891,  the  Secretary  of  the  Interior 
affirmed  the  action  of  this  office  and  the  case  was  closed  against  Larson  September 
19, 1891. 

Under  the  mle  of  construction  prevailing  at  the  time  the  above 
recited  action  was  taken  npon  Larson's  application  the  same  was  proper, 
bnt  under  the  recent  decision  of  the  supreme  court  in  the  case  of 
Whitney  v,  Taylor  (158  U.  S.,  85),  as  construed  by  this  Department  in 
the  case  of  Fish  v.  N^orthern  Pacific  R.  R.  Co.,  on  review  (23  L.  D.,  15), 
the  filing  by  Zenky  being  of  record,  uncanceled,  at  the  date  of  the 
definite  location  of  said  road,  served  to  except  the  tract  covered  thereby 
from  the  operation  of  the  grant. 

This  later  construction  can  not,  however,  affect  the  previous  disposi- 
tion made  of  Larson's  application.  Said  application  had  never  been 
accepted  and  permitted  to  go  of  record  as  an  entry,  consequently  there 
was  nothing  to  reinstate;  but  as  the  tract,  as  it  would  appear,  was 
excepted  from  the  company's  grant  I  can  see  no  objection  to  his  mak- 
ing a  new  application  to  enter  this  land,  if  he  is  duly  qualified  and  no 
intervening  rights  have  attached  thereto. 

A  similar  question  was  presented  for  the  consideration  of  this  Depart- 
ment in  the  matter  of  the  application  for  reinstatement  of  the  applica- 
tion of  William  A.  Reynolds,  which  under  later  rulings  should  have 
been  allowed,  but  the  rejection  of  which  was  in  accordance  with  the 
ruling  which  prevailed  at  the  date  of  the  action  taken  thereon.  This 
application  was  denied  in  the  departmental  decision  of  March  21, 1894 
(not  reported),  and  review  of  said  decision  was  also  denied  December 
6, 1894  (19  L.  D.,  459). 

Larson's  application  is  accordingly  denied. 
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RATLBOAD  GRANTS-OVERLAPPING  INDEMNITY  LIMrrS-PRIORITY  OF 

SELECTION. 

XoETHBBN  Pacific  E.  R.  Co.  v.  St.  Paul,  Minneapolis  and  Mani- 
toba Bt.  Go. 

Priority  of  selection  determines  the  right  as  to  odd  nnmbeied  sections  within  t^e 
overiappiug  indemnity  limits  of  the  St.  Panl,  Minneapolis  and  Manitoba  Ry. 
Co.,  St.  Vincent  Extension,  and  the  Noriihem  Pacific  R.  R.  Co.,  and  not  within 
the  withdrawal  on  general  route  of  the  latter  company. 

Secretary  Francis  to  the  Commissioner  of  the  Oeneral  Land  Office^  Novem- 
(I.  H.  L.)  ber  23^  1896.  (E.  M.  R.) 

This  case  involves  the  S.  J  of  the  NE.  i,  Sec  13,  T.  130  N.,  R.  37  W., 
St.  Cloud  land  district,  Minnesota. 

The  above  described  tract  is  within  the  overiapping  indemnity  limits 
of  the  grants  for  the  St.  Paul,  Minneapolis  and  Manitoba  railway  com- 
pany, St,  Vincent  Extension,  and  the  Northern  Pacific  railroad  company. 

On  Jane  21, 1895,  your  office  decision  was  made  awarding  the  tract 
to  the  St.  Panl,  Minneapolis  and  Manitoba  company,  firom  which  action 
the  Northern  Pacific  company  appealed. 

The  record  shows  that  the  withdrawal  for  the  St  Paul,  Minneapolis 
and  Manitoba  company  took  effect  on  February  12, 1872.  This  tract 
did  not  fall  within  the  limits  of  the  withdrawal  of  1870  upon  the  gen> 
eral  route  of  the  Northern  Pacific  railroad.  The  St.  Paul,  Minneapolis 
and  Manitoba  railway  company  included  this  tract  in  its  list  of  selec- 
tions of  July  31, 1884,  but  did  not  designate  a  loss  as  a  basis  for  its 
selection.  Subsequently,  on  July  1, 1885,  it  applied  to  select  760.05 
acres,  including  this  tract  and  designated  a  loss  in  bulk  of  equal  amount. 
Both  of  these  lists  were  rejected  by  the  local  officers  and  list  No.  9,  of 
the  company's  selections,  in  which  the  losses  were  arranged  tract  for 
tract,  was  accepted  by  the  local  office  on  October  28, 1890. 

May  10, 1892,  the  Northern  Pacific  company  selected  the  same  tract 
for  indemnity  purposes  designating  losses  tract  for  tract,  but  this  was 
rejected. 

The  appeal  alleges  error  as  follows : 

First.  Error  to  hold  that  this  tract  innred  to  the  St.  Paal,  Minneapolis  and  Mani- 
toba railway  company  becaase  it  made  the  first  selection  thereof  for  indemnity 
purpose.  Second.  Error  to  hold  that  the  withdrawal  of  this  land  upon  definite 
location  of  November  21, 1874,  for  the  Northern  Pacific  railroad  company  was  inop- 
erative. Third.  Error  not  to  have  held  that  the  withdrawal  of  this  land  for  indem- 
nity purpose  on  definite  location  was  a  legal  witndrawal  and  was  in  fuU  force  and 
effect  when  the  withdrawal  for  the  St.  Paul,  Minneapolis  and  Manitoba  railway 
company  was  made,  and  when  said  company  selected  said  land;  hence,  that  said 
selection  was  iUegal.  Fourth.  Error  not  to  have  ruled  that  as  between  two  railroad 
companies  where  there  is  not  sufficient  land  in  the  indemnity  limits  to  satisfy  the 
land  lost  in  place,  no  selection  of  the  land  is  necessary  as  they  pass  to  the  earlier 
grant.  Fifth.  Error  not  to  have  ruled  that  as  the  Northern  Pacific  Railroad  Com- 
pany is  the  earlier  grant,  and  there  is  a  deficiency  in  the  indemnity  of  its  grant, 
this  company  has  the  better  right  to  the  land. 
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This  Department  has  determined  that  the  only  withdrawal  author- 
ized bylaw,  on  account  of  the  Northern  Pacific  grant,  was  that  of  1870, 
upon  general  route,  and  this  tract  of  land  was  not  embraced  in  said 
withdrawal,  all  withdrawals  for  indemnity  purposes  were  null  and  void 
and  without  effect. 

Upon  the  other  questions  raised  by  the  appeal,  contained  in  the 
assignment  of  errors  four  and  five,  it  would  seem  that  the  contention 
of  counsel  was  based  upon  the  case  of  the  St.  Paul  &  Pacific  railroad 
company  v.  Northern  Pacific  railroad  company  (139  U.  S.,  1).  An  exam- 
ination of  that  case  does  not  show  the  position  of  counsel  to  be  well 
taken.  The  lands  therein  involved  were  within  the  limits  of  the  grant 
for  the  St.  Paul  and  Pacific  railroad  company,  but  were  included  in  the 
withdrawal  of  th^  Northern  Pacific  R.  li.  Co.  on  general  route,  which 
withdrawal  operated  to  defeat  the  claim  of  the  junior  company. 

This  is  not  the  status  of  the  lands  involved  in  this  case,  and  it  is 
unnecessary  to  further  discuss  the  holding  made  in  the  case  before  the 
court.  It  has  been  a  well  settled  doctrine  of  this  Department  and  the 
courts  that  no  rights  attach  within  indemnity  limits,  except  by  selec- 
tion. This  land  being  situated  so  that  it  was  within  the  indemnity 
limits  of  each  road,  and  without  the  withdrawal  on  general  route  of  the 
Northern  Pacific  railroad,  it  was  right  for  your  office  to  hold  that  the 
company  first  selecting  has  the  superior  right. 

The  decision  appealed  from  is  affirmed. 


BUCKNAM  V,  BtBAM  ET  AL. 


Motion  for  review  of  departmental  decision  of  August  28, 1896,  23 
L.  D.,  261,  denied  by  Secretary  Francis,  November  23, 1896. 


PETITION  TO  VACATE  DECISION-RES  JUDICATA. 

MEE  v.  nuaHART  ET  AL. 

A  decision  of  the  Supreme  Coart  in  which  a  departmental  constrnction  of  a  statute 
is  held  erroneous  does  not  warrant  the  Department  in  vacating  and  reyersing 
final  decisions  rendered  in  accordance  with  such  construction. 

Secretary  Francis  to  the  Commissioner  of  the  General  Land  Office^  Jflovem- 
(1.  n.  L.)  her  23y  1896.  (0.  W.  P.) 

On  January  10, 1895,  the  Department  rendered  a  decision  (20  L.  D., 
2),  denying  a  x>etition  of  Louis  Stegfniller,  one  of  tbe  defendants  in  the 
case  of  Edward  W.  Mee  v.  S.  W.  T.  Hughart  and  others,  to  vacate  and 
set  aside  the  decision  of  the  Department  of  June  18, 1894,  in  said  case, 
affirming  the  decision  of  your  office  of  December  19,  1892,  sustaining 
Mee's  contest  of  soldier's  additional  homestead  entry,  made  in  the  name 
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of  said  Haghart)  July  L^,  1889,  and  recommending  the  cancellation  of 
said  entry,  which  involves  the  S.  J  of  the  KE.  J  and  the  NE.  J  of  the 
SE.  i  of  Sec.  35,  T.  63  N.,  B.  13  W.,  Dulnth  land  district,  Minnesota. 

Jnly  11,  1896,  the  attorneys  of  said  Stegmiller  filed  a  petition  to 
vacate  and  set  aside  the  decisions  of  the  Department  in  said  case  of 
November  2, 1891  (13  L.  D.,  484),  of  June  18, 1894,  and  of  January  10, 
1895. 

In  the  decision  of  November  2, 1891,  it  was  held  by  the  Department 
that  the  soldier's  additional  entry  of  the  land  iu  question,  made  July 
15, 1889,  in  the  name  of  said  Hughart,  if  made  after  his  death,  was  a 
nullity;  and  that  being  a  nullity  it  was  not  confirmed  or  affected  by 
the  proviso  contained  in  the  7th  section  of  the  act  of  March  3, 1891  (26 
Stat.,  1095).  Said  decision  reversed  the  decision  of  your  office  and 
granted  Mee's  application  to  contest  the  entry. 

The  decision  of  June  18, 1894,  affirmed  the  decision  of  your  office 
affirming  the  judgment  of  the  local  officers  sustaining  Mee's  contest  of 
said  entry. 

The  petition  under  consideration  calls  the  attention  of  the  Depart- 
ment to  a  recent  decision  of  the  supreme  court  in  the  case  of  Webster 
V,  Luther,  163  U.  S.,  331,  in  which  that  court  held  that  the  right  of 
entry  given  to  a  soldier  who  had  heretofore  entered,  under  the  home- 
stead laws,  less  than  one  hundred  and  sixty  acres,  to  enter  enough 
more  to  make  up  that  quantity,  was  assignable  before  entry. 

It  is  true,  as  stated  in  the  petition,  that  the  decisions  of  the  Depar^ 
ment  of  November  2, 1891  (13  L.  D.,  484),  and  June  18, 1894,  were  based 
upon  the  previous  ruling  of  the  Department,  in  a  long  line  of  decisions, 
that  the  right  to  make  soldier's  additional  homestead  entry  is  a  per- 
sonal right  and  not  assignable,  which  construction  of  the  law  is  now 
held  by  the  supreme  court  to  be  erroneous. 

It  is  admitted  that  the  decisions  of  November  2, 1891,  and  June  18, 
1894,  were  in  accordance  with  the  established  ruling  of  the  Depart- 
ment^ and  the  fact  that  such  ruling  is  now  held  by  the  supreme  court 
to  be  erroneous  is  not  deemed  a  sufficient  reason  for  reversing  and 
annulling  decisions  which  have  become  final. 

The  petition  must,  therefore,  be  denied. 


HiLLKBBAND  V.   SMITH. 

Motion  for  review  of  departmentiil  decision  of  May  23, 1896,  22  L.  D., 
612,  denied  by  Secretary  Francis,  November  23, 1896. 
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patent— death  of  entryman-section  2448  r.  8. 

Henby  B.  Stich. 

Section  2448,  Revised  Statntes  is  applicable  only  where  the  right  to  patent  exists  in 
the  entryman  at  the  time  of  his  death. 

Secretary  Francis  to  the  Commissioner  of  the  General  Land  Office^  October 
(W.  A.  L.)  16^  1896.  (0.  J.  W.) 

Henry  E.  Stich  made  homestead  entry,  No.  158,  Guthrie  land  district, 
Oklahoma,  on  April  20, 1889.  The  entry  embraces  lots  3  and  4  and  the 
E.  i  SW.  1,  Sec.  30,  T.  19  N.,  R,  3  E.  Pending  said  entry  Henry  E. 
Stich  died  and  Louvenia  L.  Stich,  his  widow,  continued  the  occupancy 
and  cultivation  of  the  land.  She  submitted  final  proof,  and  on  Decem- 
ber 11, 1895,  final  certificate,  No.  1637,  was  issued  thereon  to  her.  Your 
ofBce,  on  June  22, 1896,  by  letter  "C  of  that  date,  returned  said  final 
certificate  to  the  local  officers,  directing  them  to  correct  the  same  with- 
out erasure  by  substituting  the  name  of  Henry  E.  Stich,  the  deceased 
entryman,  for  that  of  Louvenia  L,  Stich,  in  whose  name  the  certificate 
was  issued. 

Before  said  correction  was  made  the  New  England  Loan  and  Trust 
Company,  through  its  attorney,  apprised  your  office  that  it  held  a 
mortgage  against  said  land,  dated  after  the  issuing  of  the  final  certifi- 
cate, and  insisting  that  the  rule  in  the  case  of  Joseph  Ellis  (21  L.  D., 
377),  which  it  was  supposed  your  office  followed,  did  not  apply  in  a  case 
like  this.  In  reply,  your  office  adhered  to  the  position  taken  in  the 
letter  of  instruction  to  the  local  officers,  directing  that  the  name  of 
Henry  E.  Stich  should  be  substituted  for  that  of  Ix)uvenia  L.  Stich  in 
the  final  certificate. 

The  New  England  Loan  and  Trust  Company  having  filed  proof  of  its 
mortgage,  intervenes  and  files  appeal  from  your  office  decision,  and 
alleges  error  upon  the  part  of  your  office — 

1.  In  holding  that  the  final  certificate  and  receipt  shonld  be  changed  to  read  Henry 
£.  Stich,  and  that  patent  should  issue  in  his  name  for  the  land  described,  and  citing 
the  case  of  Joseph  Ellis  (21  L.  D.,  377,)  as  authori^^"  for  so  doing. 

2.  That  it  was  error  not  to  hold  that  section  2291  of  the  Revised  Statnten  gives  the 
widow  the  exclusive  right  to  continue  the  occupancy  and  cultivation  of  the  laud,  and 
to  make  proof  and  receive  patent  for  the  land  in  her  own  name. 

In  the  case  of  Joseph  Ellis,  quoted  by  your  office,  as  authority  for 
the  ruling  in  this  case,  Ellis  had  made  cash  entry  for  the  land  involved 
in  that  case  in  his  lifetime,  and  the  final  certificate  had  issued  in  the 
name  of  John  Ellis,  instead  of  Joseph,  through  mistake.  Ellis  filed 
application  to  have  the  mistake  corrected,  but  he  died  without  having 
the  correction  made.  The  equitable  title  to  the  land  was  in  Ellis  upon 
the  payment  of  the  purchase  money,  and  there  was  no  obstacle  in  the 
way  of  patent  issuing  to  him,  upon  the  correction  of  the  certificate. 
He  had  earned  the  title  in  his  lifetime,  and  hence  Sec.  2448,  Bevised 
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Statutes,  applied.  In  the  case  imder  consideration  the  facts  are 
altogether  different.  Stich  died  without  having  acquired  title,  either 
legal  or  equitable,  to  the  land  entered  by  him,  and  no  right  to  patent 
existed  in  him  at  the  time  of  his  death,  and  Sec.  2448,  Eevised  Statutes, 
is  inapplicable  to  the  case.  Sec.  2448  is  applicable  only  where  the 
right  to  patent  existed  in  the  entryman  at  the  time  of  his  death.  Sec. 
2291,  Revised  Statutes,  is  intended  to  cover  cases  where  the  entryman 
died  without  having  perfected  his  claim  or  earned  title,  and  in  such 
cases  the  surviving  widow  is  permitted  to  continue  residence  and  cnl- 
tivation  and  earn  title  for  herself. 
Section  2448  is  as  follows: 

Where  patents  for  public  lands  have  been  or  may  be  issned,  in  parsnance  of  any 
law  of  the  United  States,  to  a  person  who  had  died,  or  who  hereafter  dies,  before 
the  date  of  such  patent,  the  title  to  the  land  designated  therein  shall  inure  to  and 
become  invested  in  the  heirs,  devisees,  or  assignees  of  such  deceased  patentee  as  if 
the  patent  had  issued  to  the  deceased  person  dnring  life. 

Section  2291  is  a  part  of  the  homestead  law,  and  is  taken  from  the 
act  of  June  21, 1866  (14  Stat.,  67).    It  is  as  follows: 

No  certificate,  however,  shall  be  given,  or  patent  issued  therefor,  until  the  expi- 
ration of  five  years  from  the  date  of  such  entry;  and  if  at  the  expiration  of  sach 
time,  or  at  any  time  within  two  years  thereafter,  the  person  making  such  entry ;  or 
if  he  be  dead,  his  widow ;  or  in  case  of  her  death,  his  heirs  or  devisee;  or  in  case  of 
a  widow  making  such  entry,  her  heirs  or  devisee,  in  case  of  her  death,  proves  by  two 
credible  witnesses  that  he,  she,  or  they  have  resided  upon  or  cultivated  the  same  for 
the  term  of  five  years  immediately  succeeding  the  time  of  filing  the  affidavit,  and 
makes  affidavit  that  no  part  of  such  land  has  been  alienated,  except  as  provided  in 
section  twenty-two  hundred  and  eighty-eight,  and  that  he,  she,  or  they  wiU  bear 
true  allegiance  to  the  government  of  the  United  States;  then,  in  such  case,  he,  she, 
or  they,  if  at  that  time  citizens  of  the  United  States,  shall  be  entitled  to  a  patent, 
as  in  other  cases  provided  by  law. 

There  seems  to  be  no  conflict  between  these  two  sections. 

Louvenia  L.  Stich  having  submitted  final  proof  on  the  entry  of  her 
deceased  husband  and  obtained  final  certificate  in  her  own  name,  it 
was  error  to  direct  the  changing  of  said  certificate,  so  as  to  substitute 
the  deceased  husband's  name  for  hers. 

Your  office  decision  is  reversed,  and  said  final  certificate  is  held  to 
be  proper  and  valid  as  originally  issued. 


RIGHT  OF  WAY-RAir^nOAD-CANALi-RESERVATION. 

Circular. 

Department  op  the  Interior, 

General  Land  Opficb, 
W<i8hingtony  D.  0.,  November  27^  1896. 

Registers  and  Receivers,  U.  8,  Land  Offices. 

Sirs  :  The  Honorable  Secretary  having  held,  in  the  case  of  Dunlap 
V.  Shingle  Springs  and  Placerville  R.  R.  (23  L.  D.,  07)  that  "A  railroad 
right  of  way  under  the  act  of  March  3, 1875  is  fully  protected  by  the 
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terms  of  the  act  as  against  sabsequent  adverse  rights,  and  a  reservation 
of  sach  right  of  way,  in  final  certificates  and  patents  issued  for  lands 
traversed  thereby,  is  therefore  not  necessary,  and  should  not  be  in- 
serted "  (syllabus),  and  having  on  October  16, 1896  denied  a  motion  for 
review  of  said  decision,  you  will  be  governed  thereby. 

The  language  of  the  canal  and  reservoir  right  of  way  act  of  March 
3, 1891  (26  Stat.,  1095),  in  reference  to  this  matter,  being  the  same  as  of 
the  act  of  1875,  the  ruling  applies  to  it  as  well. 

The  effect  of  this  decision  is  to  revoke  that  part  of  the  instructions 
at  the  bottom  of  page  6,  circular  of  March  21, 1892,*  for  railroads,  and 
in  paragraph  26,  circular  of  February  20, 1894,*  for  canals  and  reser- 
voirs, relating  to  the  notation  to  be  made  in  red  ink  across  the  face  of 
the  certificate  issued  upon  any  entry  apparently  subject  thereto,  that 
the  same  is  allowed,  subject  to  the  right  of  way  of  the  road,  or  the  canal 
or  reservoir.  The  notations  on  township  plats  and  tract  books  should 
be  made  as  heretofore. 

It  will  be  observed  that  the  decisions  above  noted  do  not  refer  to 
cases  where  right  of  way  has  been  granted  under  special  acts.  In  the 
current  annual  report  of  this  office  will  be  found  a  list  of  approved 
rights  of  way  in  which  are  designated  the  cases  where  the  grant  has 
been  made  under  special  acts.  See  pages  266  and  267  report  of  1895. 
Very  respectfully, 

S.  W.  Lamorbux, 

Commissioner. 
Approved, 

David  R,  Francis, 

Secretary. 


STATE  SELECTIONS-MINERAL  LANDS. 

Circular. 

Department  op  the  Interior, 

General  Land  Office, 
Washington,  B.  C,  November  27^  1896. 

Registers  and  Receivers^  United  States  Land  Offices. 

Sirs:  Hereafter  where  the  lands  selected  by  the  States,  under  their 
grants,  are  within  a  mineral  belt  or  proximate  to  any  mining  claim,  the 
State  will  be  required  to  file  with  the  local  land  officers,  with  each  selec- 
tion list,  a  satisfactory  non-mineral  affidavit,  covering  each  legal  subdi- 
vision, of  land  selected.  If  any  of  the  lands  selected  are  found,  upon 
examination,  to  be  within  a  township  containing  any  mineral  entry, 
claim  or  location,  you  will  at  ouce  notify  the  proper  State  officer  as  to 
the  specific  tracts,  and  require  him  to  at  once  pubhsh  notice  in  some 
newspaper  of  general  circulation  (to  be  designated  by  you)  within  the 

*  See  14  L.  D.,  338,  and  18  L.  D.,  168,  for  these  circalars. 
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vicinity  of  said  lands,  setting  forth  that  the  State  has  applied  for  the 
lands  designated,  and  has  filed  lists  for  the  same  in  your  office,  that 
said  lists  are  open  to  the  public  for  inspection,  and  that  a  copy  of  the 
same  by  descriptive  subdivisions  has  been  conspicuonsly  posted  in  your 
office  for  inspection  by  persons  interested,  and  the  public  generally; 
and  that  you  will  receive  protests,  or  contests,  within  the  next  sixty 
days  for  any  of  said  tracts  or  subdivisions  of  land  claimed  to  be  more 
valuable  for  mineral  than  for  agricultural  purposes. 

At  the  expiration  of  the  sixty  days,  you  will  make  full  report  to  this 
office  as  to  any  protests  or  contests,  or  suggestions  as  to  the  mineral 
character  of  any  of  such  lands,  together  with  any  information  you  may 
have  received  in  regard  thereto. 

Tou  will  also  notify  the  proper  State  officer  that  a  failure  to  make 
the  required  publication  within  thirty  days  will  result  in  the  cancella- 
tion of  the  selections  referred  to,  upon  the  same  being  reported  to  this 
office. 

The  notice  will  be  published  once  a  week  for  ten  consecutive  weeks. 

The  original  lists,  with  proper  notations  as  to  the  lands  within  min- 
eral townships,  will  be  duly  forwarded  to  this  office,  without  awaiting 
the  publication  of  notice,  that  proper  action  may  be  taken  in  respect  to 
the  remaining  lands. 

Circular  instructions  of  July  9, 1804  (19  L.  D.,  21),  so  far  as  the  same 

are  made  applicable  to  State  selections,  are  accordingly  modified. 

Very  respectfully, 

S.  W.  Lamobeux, 

Commissioner. 
Approved, 

David  K.  Francis, 

Secretary. 


SUMNBB  V.  ROBEHTS. 

Motion  for  review  of  departmental  decision  of  August  24,  1896,  23 
L.  D.,  201,  denied  by  Secretary  Francis,  December  3,  1896. 


STATE  SELECTIONS-C.EBTinCATION-ACT  OFi  AUGUST  3,  1854, 

The  State  of  Oregon. 

Under  the  provisions  of  the  act  of  An^st  3, 1854,  the  certification  of  lands  nnder 
the  agricultural  college  grant,  that  m  fact  passed  under  the  swamp  grant,  is  of 
no  operative  effect. 

Secretary  Francis  to  the  Commissioner  of  the  Oenerdl  Land  Office^  Decem- 
ber 3y  1896.  (J.  I.  P.) 

I  am  in  receipt  of  yonr  oflfice  letter  "K'^  of  the  26th  ultimo  recom- 
mending the  revocation  by  this  Department  of  its  approval  of  so  much 
of  Oregon  swamp  land  list  No.  4,  approved  April  24, 1882,  as  embraces 
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or  relates  to  the  E  ^  lots  5,  6,  7, 8  and  the  SE  ^  of  SW  ^  of  Sec.  28  and 
lots  6,  7,  8,  9, 10;  SE  i  of  NE  J;  SE  J  and  SE  i  of  SW  J  of  Sec.  32, 
all  in  Tp.  33  S.,  B.  19  E.,  Willamette  meridian  in  said  State. 

It  appears  that  nnder  date  of  January  23,  1874,  there  was  approved 
to  the  State  of  Oregon,  nnder  the  agricultural  college  grant  of  July  2, 
1862  (12  Stat.,  503),  a  list  including  the  tracts  above  described. 

The  governor  of  the  State  of  Oregon,  who  was  apprised  of  the  con- 
flict in  the  two  grants,  has  informed  the  Department  that  the  State  has 
sold  the  lands  as  swamp  lands  for  $1.00  per  acre,  the  statutory  price; 
that  the  legal  price  of  agricultural  college  land  is  $2.50  per  acre,  and 
he  requests  that  said  approved  list  No.  4  be  permitted  to  remain  intact 
aud  that  the  approval  of  list  No.  1  of  said  agricultural  college  grant, 
in  so  far  as  it  relates  to  the  tracts  in  question,  be  allowed  to  stand  and 
that  the  State  be  allowed  to  select  other  lands  in  lieu  thereof. 

Tou  state  that  inasmuch  as  the  approval  and  certification  of  the  lands 
under  the  agricultural  college  grant  has  the  force  and  efifect  of  a  patent, 
that  you  are  of  the  opinion  that  such  approval  was  a  determination  that 
the  tracts  were  not  swamp  land,  and  hence  you  make  the  recommenda- 
tion above  stated. 

In  the  case  of  English  v.  Leavenworth,  Lawrence  and  Galveston 
Bailroad  Company,  decided  by  the  Department  October  3, 1896  (23  L.  D., 
343),  it  is  held  that  the  certification  of  land  under  a  railroad  grant  in 
accordance  with  the  provisions  of  the  act  of  August  3, 1854  (10  Stat., 
346 3  sec.  2449  B.  S.),  is  of  no  operative  efi'ect  if  the  land  in  fact  was 
excepted  by  the  grant,  or  did  not  pass  under  the  grant.  The  question 
then  presents  itself  whether  the  certification  by  this  Department  on 
January  23, 1874,  of  these  lands  to  the  State  of  Oregon  under  the  agri- 
cultural college  grant  of  July  2, 1862,  had  the  effect  stated  in  your  let- 
ter. The  act  of  March  12, 1860  (12  Stat,  3)  extended  the  provisions  of 
the  swamp  land  act  of  September  28, 1850  (9  Stat.,  519)  to  the  States 
of  Minnesota  and  Oregon.  This  Department  has  held  so  frequently 
that  reference  to  authority  is  unnecessary  that  the  act  of  September  28, 
1850,  was  a  present  grant,  vesting  in  the  state  from  the  day  of  its  date 
the  title  to  all  the  swamp  and  overflowed  land  then  not  sold  and  requir- 
ing nothing  but  the  determination  of  boundaries  to  make  it  complete. 
That  being  true  it  is  evident  that  the  act  of  March  12, 1860,  supra^  is  of 
the  same  character,  and  from  the  date  of  its  passage  vested  in  the  State 
of  Oregon  the  title  to  all  the  swamp  lands  within  its  limits.  It  follows, 
therefore,  that  the  lands  in  question,  being  evidently  of  that  character, 
passed  to  the  State  under  that  grant,  and  hence  could  not  have  been 
passed  under  the  agricultural  college  grant  of  July  2, 1862,  supra, 

1  am  thwefore  of  the  opinion  that  the  request  of  the  governor  of  the 
State  of  Oregon  should  be  complied  with  to  the  extent  that  swamp  land 
list  No.  4  including  the  tracts  above  described,  should  remain  intact, 
and  list  No.  1  under  the  agricultural  college  grant  of  July  2, 1862,  be 
canceled  as  to  said  tracts,  and  that  the  State  be  advised  of  this  action. 
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Bbamwell  V.  Gentbal  and  Union  Pacific  Bailboad  Gompanlbs. 

Motion  for  review  of  departmental  decision  of  October  3, 1896,  23 
L.  D.y  326,  denied  by  Secretary  Francis,  December  3, 1896. 


SOLDIEBS  ADDinOKAL.  HOMESTEAI>~LANI>S  SUBJECT  TO  ENTBT. 

Babboub  V.  Welson  ET  AJL. 

The  validity  of  a  soldier's  additional  homestead  entry  is  not  affected  by  the  fact  that. 

it  is  made  for  the  benefit  of  another. 
The  amendment  of  sections  2289  and  2290  B.  S.,  by  the  act  of  March  3,  1891,  does 

not  authorize  entry  under  the  homestead  law  of  lands  included  within  the  limits 

of  an  incorporated  town. 

Secretary  Francis  to  the  Commissioner  of  the  General  Land  Office^  Decem- 
(I.  H.  L.)  her  5, 1896.  (A.  B.  P.) 

The  land  involved  in  this  case  is  the  N.  ^  of  the  SW.  \  (lots  5  and  6), 
section  24,  T.  8  N.,  B.  8  E.,  Helena,  Montana.  The  controversy  dis- 
closed by  the  record  appears  to  be  the  sequel  of  the  case  of  McGregor 
et  al.  V,  Qninn,  decided  by  this  Department  April  5, 1894  (18  L.  D.,  368), 
wherein  Sioux  half-breed  strip  location,  made  by  one  William  L.  Quinu, 
for  the  land  in  question  was  canceled.  A  motion  for  review  of  said 
decision  of  April  6, 1894,  was  denied  October  10, 1894  (19  L.  D.,  295). 

The  record  shows  that  prior  to  the  date  of  said  decision  of  April  5, 
1894,  the  Castle  Land  Company  became  the  transferee  of  the  land  in 
question  by  deed  of  conveyance  executod  by  one  Messena  BuUard,  its 
attorney,  to  whom  the  land  had  been  conveyed  by  Quinn  the  day  after 
his  scrip  location  was  made;  and  bad  sold  and  conveyed  by  deeds  of 
general  warranty,  to  appellant  and  various  other  parties,  a  large  num- 
ber of  town  lots  from  said  land,  the  title  to  which  necessarily  failed 
upon  the  cancellation  of  said  scrip  location.  That  thereupon  a  number 
of  suits  were  brought  against  the  company  in  the  local  courts,  by  appel- 
lant and  other  lot  grantees,  for  the  purpose  of  recovering  back  the 
money  paid  by  them  on  account  of  their  lot  purchases,  on  the  ground 
of  said  failure  of  title. 

It  further  appears  that  on  October  30, 1894,  just  twenty  days  after 
the  denial  of  said  motion  for  review  in  McGregor  et  al.  v.  Quinn,  the 
defendant  William  Wilson,  a  resident  of  Marshall  county  in  the  State 
of  Illinois,  appeared  at  the  local  office,  accompanied  by  W.  E.  Moses,  a 
professional  land  scrip  broker  of  Denver,  Colorado,  and  S.  W.  Lang- 
home,  the  attorney  for  the  Castle  Land  Company,  and  filed  his  applica- 
tion to  make  soldier's  additional  homestead  entry  for  the  land.  After 
some  delay,  caused  by  the  transmission  of  the  application  papers  to 
your  office  for  examination,  and  their  return,  Wilson's  entry  was  finally 
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allowed  January  22, 1895.  Eight  days  thereafter  he  and  his  wife  exe- 
cuted, before  a  justice  of  the  peace  in  Marshall  county,  Illinois,  a  deed 
conveying  the  laud,  for  the  stated  consideration  of  one  dollar,  to  said 
W.  E.  Moses,  and  five  days  later,  said  Moses  and  his  wife  executed  a 
deed  before  a  notary  public  of  Arapahoe  county,  Colorado,  conveying  the 
land  to  the  Castle  Land  Company  for  the  stated  consideration  of  $800 
cash.  Immediately  after  obtaining  said  deed  from  Moses,  the  company 
proceeded  to  set  up  and  did  set  up  its  newly  acquired  title  as  a  defence 
in  all  the  suits  brought  against  it  by  its  said  lot  grantees,  of  whom 
this  appellant  was  one.  It  further  appears  that  on  August  2,  1895, 
Arthur  P.  Ileywood  instituted  a  contest  against  the  said  Wilson  entry 
upon  the  alleged  ground  that  the  same  was  made  in  the  interest  of  the 
Castle  Land  Company  under  a  previous  agreement  by  the  entryman  to 
convey  the  title  acquired,  to  or  for  the  use  of  the  comx>any,  and  was 
therefore'  fraudulent. 

On  August  30,  1895,  Heywood  filed  an  application  to  amend  his 
affidavit  of  contest  by  adding  thereto  the  charge  that  the  land  in 
question,  when  Wilson's 

said  application  and  entry  were  made,  was,  and  now  is  within  the  limits  of  a  town 
incorporated  under  the  laws  of  the  State  of  Montana,  namely,  the  town  of  Castle, 
Montana. 

The  proposed  amendment  was  disallowed  by  your  office  October  28, 
1895,  for  the  stated  reason  that  the  same  presented 

a  charge,  which,  if  trae,  wonld  not  of  itself  require  the  canceUation  of  the  home- 
stead entry  here  iuTolved. 

A  hearing  had  been  previously  ordered  upon  the  original  charge,  and 
the  same  was  now  proceeded  with,  and  was  finally  concluded  in  Novem- 
ber 1805,  Notwithstanding  the  disallowance  by  your  office  of  the  said 
proposed  amendment,  evidence  appears  to  have  been  introduced  by  the 
contestant  upon  that,  as  well  as  upon  the  original  charge.  The  entry 
was  defended  by  the  Castle  Land  Company  but  its  evidence  was  con- 
fined to  the  issue  raised  by  the  original  affidavit  of  contest.  Neither 
Wilson  nor  Moses  appeared. 

The  local  officers  found  for  the  defendants  and  recommended  the 
dismissal  of  the  contest.  On  February  13, 1896,  the  contestant  filed  a 
waiver  of  his  right  of  appeal.  Thereupon  George  U.  Barbour  filed  his 
application  to  intervene  as  a  party  in  interest,  accompanied  by  an 
appeal  from  the  decision  of  the  local  officers.  The  application  was 
denied  by  your  office,  and  the  appeal  disallowed  on  the  ground  that 
Barbour  had  no  such  interest  as  entitled  him  to  the  right  of  appeal. 
He  again  appealed  but  your  office  declined  to  entertain  or  recognize 
his  appeal,  and  he  thereupon  filed  in  this  Department  his  application 
for  certiorari,  which  on  July  1, 1896,  was  allowed  (23  L.  D.,  12),  where- 
upon the  papers  in  the  case  were  duly  transmitted,  and  are  now  before 
me  for  consideration. 
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Both  the  alleged  grounds  of  contest  are  insisted  upon  in  Barboar's 
appeal,  namely : 

1.  That  the  Wilson  entry  was  made  in  the  interest  and  for  the  benefit 
of  the  Castle  Land  Company,  and 

2.  That  at  the  date  of  the  entry  the  land  was  within  the  limits  of  an 
incorporated  town. 

The  first  ground  yonr  office  held  was  not  sustained  by  the  evidence. 
As  to  the  second  it  appears  that  by  your  direction  the  municipal 
authorities  of  the  town  of  Castle  were  notified  to  file  any  objections 
they  might  have  to  the  allowance  of  the  Wilson  entry,  and  that  on 
January  5, 1893,  the  certificate  of  the  mayor  was  filed  setting  forth 
that  the  land  in  question  was  not  then  and  never  had  been  occupied  for 
the  purposes  of  trade  and  business,  aud  that  the  authorities  of  the 
town  would  not  interpose  any  objection  to  Wilson's  entry.  This,  your 
office,  on  May  11, 1895,  held  to  be  sufficient  evidence  of  the  fact  that 
the  land  was  subject  to  homestead  entry,  and  presumably  for  that  rea- 
son, the  said  proposed  amendment  to  the  original  affidavit  of  contest 
was  afterwards  disallowed  as  stated. 

In  my  judgment  the  record  clearly  shows  that  Wilson's  entry  was 
made  for  the  benefit  of  the  Castle  Land  Company.  As  soon  as  the 
final  action  of  the  Department  in  the  former  case  of  McGregor  et  aL  v. 
Quiun  was  made  known,  the  said  company,  through  its  agents,  went  to 
work  to  procure  title  to  the  lands  by  some  other  means.  To  accomplish 
that  purpose  the  services  of  said  land  scrip  broker  Moses,  were  pro- 
cured, and  through  him  Wilson  was  brought  to  the  local  office  firom  his 
home  in  Illinois  in  order  to  present  the  disguise  of  a  personal  entry. 
Immediately  after  making  his  entry  Wilson  conveyed  the  land  to 
Moses,  and  Moses  thereupon  conveyed  to  the  Castle  Land  Company. 

It  is  perfectly  apparent  from  the  evidence  either  that  Wilson's  right 
to  make  soldier's  additional  entry  was  purchased  by  the  company 
through  the  land  scrip  broker  Moses  before  the  entry  was  made,  or 
there  was  an  understanding  and  agreement  between  Wilson  and  the 
company's  agents  whereby  the  land  was  to  be  conveyed  after  entry  for 
the  company's  benefit.  The  so-called  personal  entry  by  Wilson  was 
but  an  attempt  to  disguise  the  real  purpose  of  the  transaction. 

It  has  been  repeatedly  and  uniformly  held  by  this  Department  that 
the  right  to  make  soldier's  additional  homestead  entry  is  not  assigna- 
ble, but  is  a  personal  right  to  be  lawfully  exercised  only  by  and  for  the 
benefit  of  the  soldier.  See  Cleveland  et  al,  v.  North  et  al,  (16  L.  1)., 
484);  Paulson  r.  Owen  (15  L.  D.,  114);  John  M.Walker  (10  L.  D.,354); 
aud  also  the  circulars  and  decisions  cited  in  the  last  named  case.  It 
seems  clear  that  the  entry  in  question  was  made  in  violation  of  these 
repeated  and  uniibrm  rulings,  and  but  for  the  decision  of  the  supreme 
court  in  the  recent  case  of  Webster  v,  Luther  (163  U.  S.,  331),  the  same 
would  have  to  be  canceled  as  fraudulent. 

In  that  case,  however,  the  court  held  that  the  right  to  make  soldier'ii 
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additional  raitry,  given  by  section  2306  of  the  Beyised  Statutes,  was 
without  restric^on,  and  therefore  assignable  and  transferable;  thereby 
establishing  as  the  law^  a  doctrine  directly  the  reverse  of  that  so  long 
followed  by  this  Department,  as  shown  by  the  cases  cited.  If  the  right 
itself  is  assignable  I  can  see  no  reason  why  an  entry  may  not  be  made 
by  the  possessor  of  the  right  for  the  benefit  of  another;  for  that  would 
be  simply  another  means  of  accomplishiDg  practically  the  same  result. 
In  view,  therefore,  of  the  doctrine  thus  announced  by  the  supreme 
court,  whose  decision  is  to  be  taken  as  settling  the  law  on  this  subject, 
it  follows  necessarily  that  said  first  or  original  ground  of  contest  is 
without  merit,  and  even  though  sustained  by  the  evidence  as  shown, 
it  cannot  afifect  the  validity  of  the  entry  in  question,  and  the  same,  if 
without  objection  in  other  respects,  must  be  allowed  to  stand. 

The  evidence  introduced  by  the  contestant  upon  the  charge  that  the 
land  is  within  the  limits  of  an  incorporated  town,  and  therefore  not 
subject  to  homestead  entry,  however,  is  to  the  effect  that  the  town  of 
Oastle  was  duly  incorporated  under  the  laws  of  Montana  iu  the  year 
1891i,  and  that  the  land  here  in  question  is  within  the  corporate  limits 
of  that  town.  On  this  question  the  defendants  did  not  introduce  any 
evidence,  presumably  for  the  sufficient  reason  that  your  office  had 
declined  to  entertam  the  charge  as  a  part  of  the  contest. 

There  can  be  no  question  that  prior  to  the  repeal  of  the  ^<  laws 
allowing  pre-emption  of  the  public  lands  of  the  United  States  "  (act  of 
March  3, 1891,  26  Stat.,  1095),  <<  lands  included  within  the  limits  of  an 
incorporated  town  "  were  not  subject  to  pre-emption  or  homestead  entry 
(Bevised  Statutes,  Sees.  2258, 2289;  Boot  i;.  Shields,  1  Wool.,  340;  U.S.r. 
Sohurz,  102  U.  S.,278,  401;  Harper  v.  Grand  Junction,  15  L.  D.  124). 
Lands  so  situated  were  reserved  from  pre-emption  or  homestead  entry, 
not  by  the  judicial  or  legislative  act  incorporating  the  town,  but 
by  the  pre-emption  and  homestead  laws  themselves,  and  no  action  of 
or  proceeding  by  the  municipal  authorities  of  the  town  could  have 
afifected  them  in  any  manner.  The  consent  of  the  town  as  given  in  this 
case,  therefore,  could  not  have  operated  to  relieve  the  tract  in  question 
jfrom  its  state  of  reservation  under  the  law  as  it  formerly  stood,  and 
thereby  making  it  subject  to  to  Wilson's  entry. 

It  is  claimed  by  the  defendant  company,  however,  that  under  sec- 
tions 4  and  5  of  said  act  of  March  3, 1891,  which  repeals  the  pre-emption 
laws,  as  stated,  and  amends  sections  2289  and  2290  of  the  revised  stat- 
utes relating  to  entry  of  lands  under  the  homestead  law,  there  is  no 
longer  any  inhibition  against  the  entry  of  lands  within  the  limits  of  an 
incorporated  town,  as  a  homestead.  This  contention  is  based  upon  the 
facts  that  such  inhibition  was  originally  stated  in  terms  in  the  pre- 
emption law  only  (section  2258  B.  S.),  and  was  afterwards  carried  into 
ibe  homestead  law  (section  2289  B.  S.),  simply  by  designating  the  lands 
subject  to  entry  under  that  law,  to  be  ^'  unappropriated  public  lands" 
upon  which  a  pre-emption  claim  may  have  been  filed,  or  which  wa«  at  the 
1814— VOL  23 30 
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time  subject  to  pre-emption,  and  that  in  the  homestead  law  as  amended 
by  said  act  of  March  3, 1891,  there  is  no  reference  to  the  preemption 
law  or  to  lands  subject  to  pre-emption;  the  claim  being  that  by  reason 
of  this  omission  from  the  homestead  law,  as  thus  amended  and  re- 
enacted,  lands  within  the  corporate  limits  of  a  town  are  no  longer 
excluded  from  homestead  entry.  I  do  not  think  the  contention  is  sound. 
It  will  readily  be  seen  that  the  repeal  of  the  preemption  law  of  itself 
necessarily  required  the  amendment  of  the  homestead  law  in  the 
particular  stated.  It  would  have  been  absurd  for  Congress,  after 
repealing  the  pre-emption  law,  to  have  left  in  the  homestead  law  the 
reference  to  ^^  land  subject  to  pre-emption."  I  do  not  think  it  follows 
from  said  amendment,  however,  that  lands  within  the  limits  of  an 
incorporated  town  may  now  be  entered  under  the  homestead  law.  I 
cannot  believe  that  such  was  the  intention  of  Congress.  It  might  just 
as  well  be  contended  that  lands  on  which  are  situated  known  salines 
or  mines — certainly  the  former — are  subject  to  homestead  entry  under 
the  amended  law,  for  the  reason  that  such  lands  embraced  one  of  the 
exceptions  in  the  repealed  pre-emption  law,  and  no  reiierence  thereto 
is  contained  in  the  amended  homestead  law.  The  purpose  of  Congress 
in  making  the  amendment  is  apparent,  and  I  do  not  think  a  broader 
scope  should  be  given  the  amended  law  than  that  purpose  warrants. 

Moreover,  as  the  law  now  stands  it  is  only  <<  unappropriated  public 
lands"  that  are  subject  to  homestead  treaty,  and  I  do  not  think  that 
lands  included  within  the  limits  of  an  incorporated  town  can  be  justly 
heid  to  come  within  that  category.  It  would  not  be  in  accord  with  a 
sound  public  policy  to  allow  the  acquisition  by  homestead  entry,  of 
lands  so  situated,  and  thereby  likely  largely  enhanced  in  value.  More- 
over the  settlement  and  occupancy  of  such  lands  for  purposes  of  trade 
and  business  or  their  use  for  townsite  purposes  could,  and  most  likely 
would,  be  seriously  interferred  with  if  such  were  the  law. 

My  conclusion  therefore  is  that  the  amendment  of  sections  2289  and 
2290  of  the  revised  statutes,  by  said  act  of  March  3, 1891,  does  not 
authorize  the  entry  under  the  homestead  law  of  lands  included  within 
the  limits  of  an  incorporated  town. 

Inasmuch  however  as  the  defendants  without  fault  of  their  own  have 
never  been  heard  upon  this  question,  it  is  proper  that  time  should  be 
allowed  them  to  be  so  heard  if  they  desire  it.  You  will  therefore  allow 
them  thirty  days  within  which  to  file  an  application  for  a  farther  hear- 
ing upon  this  question,  and  if  said  application  be  filed,  and  the  same 
presents  a  denial  under  oath  of  the  showing  made  by  defendants'  evi- 
dence, you  will  order  a  hearing  to  determine  that  question.  If  no  such 
application  is  filed  within  the  time  allowed,  the  entry  of  Wilson  will  be 
canceled. 
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HANOB  BT  AL.  V.  OlTY  OF  OTTTHBIB. 

Motfon  for  review  of  departmental  decision  of  August  12, 1896,  23 
L.  D.,  196,  denied  by  Secretary  Francis,  December  3, 1896, 


PAZMBNT-OBXTKNSIOK  OF  TIMB--COBOn7TBD  HOMBKI!BAX>. 

Anna  E.  Whitb. 

An  ezteBston  of  time  in  Trlneli  to  make  payment  on  a  ooounnted  liomeetead  entry  is 
not  anthorized  by  the  joint  resolution  of  September  80, 1S90,  nor  by  the  act  of 
July  26, 1894. 

Secretary  FrancU  to  fke  0ommi89i<mer  of  the  General  Land  Office^  Decent 
(L  H.  L.)  ber  5,  1896.  (J.  L.  McO.) 

Anna  E.  White  has  appealed  from  the  decision  of  your  office,  dated 
September  25, 1896,  rejecting  her  application  for  extension  of  time  in 
which  to  make  payment  in  commutation  of  her  homestead  entry,  made 
September  22, 1892,  for  the  E.  i  of  the  SE.  ^  of  Sec.  21,  and  the  W.  i 
of  the  SW.  i  of  Sec  32,  T.  24  K,  B.  1  E.,  Seattie  land  district,  Wash- 
ington. 

The  proof  shows  residence  on  the  land  since  February,  1893;  fourteen 
acres  of  the  land  slashed,  and  four  acres  under  cultivation  for  two  sea- 
sons; the  improvements  are  valued  at  $1,860. 

Your  office  held  that  the  act  of  September  30, 1890  (26  Stat  684),  was 
not  applicable  to  the  case,  inasmuch  as  the  applicant  did  not  allege  a 
fiulure  of  crops  as  a  reason  for  her  failure  to  make  payment  for  the 
land. 

She  has  appealed  to  the  Department,  contending  that  relief  can  prop- 
erly be  extended  under  the  act  of  July  26, 1894  (28  Stat.,  123),  extend- 
ing for  one  year  '^the  time  for  making  final  proof  and  payment  for  all 
lands  located  under  the  homestead  and  desert-land  laws  of  the  United 
States." 

The  time  within  which  this  entrywoman  is  required  by  law  to  make 
final  proof  and  payment  of  fees  and  commissions  does  not  expire  until 
September  21, 1900.  If  she  chooses  to  pay  for  the  land  and  obtain  title 
thereto  before  that  date,  she  does  it  at  her  own  election.  To  hold  that 
the  act  of  September  30, 1890,  was  intended  to  apply  to  any  case  of 
homestead  commutation  would  be  to  impute  to  Congress  the  doing  of 
a  vain  thing  (Stdllman  B.  Moulton,  23  L.  D.,  304) ;  and  the  same  is  true 
of  the  act  of  July  26, 1894.  If  she  does  not  wish  or  is  not  able  to  pay 
for  the  land  in  question  under  the  commutation  clause  of  the  homestead 
act,  her  remedy  is  in  her  own  hands — she  need  not  commute. 

Her  application  will  be  denied  upon  the  ground  herein  indicated,  and 
her  commutation  proof  cancded  without  prejudice  to  her  rights  under 
the  homestead  law. 
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RATTiBOAB  liAlTDB-ACT  OF  JAKUABT  18,  MM. 

MooBB  V.  Ksixoee. 

An  indemnity  selection,  made  for  the  protection  of  one  whoee  olaia  wider  llie  p«b]ie 
land  IftWB  has  been  rejected  on  account  of  the  railroad  grant,  and  who  is  eonae- 
quently  seeking  title  through  the  company,  operates  to  resenre  the  land,  while 
sabsisting,  from  other  disposition,  and  if  finally  canceled,  the  oecapaat  of  the 
land  under  the  company's  licenae  is  entitled  to  the  right  of  purchase  nnder  the 
act  of  January  13^  1881,  if  otherwise  within  its  terms. 

Secretary  Francis  to  the  Commissumer  of  the  Oeneral  Lemd  Offi/oe^  Decern- 

(I.  H.  L.)  her  5, 1896.  (P.  W.  O.) 

The  case  of  Mattie  Moore  v.  Norman  A.  M.  Kellogg,  inyolving  tbe 
E.  J  of  the  NW.  J,  and  lot  1,  Sec.  29,  T.  4  N.,  E.  19  W.,  Los  Angeles 
land  district,  California,  is  again  before  this  Department  npon  appeal 
by  Kellogg  from  yonr  office  decision  of  January  16, 1895,  rejecting  his 
application  to  purchase  the  above  described  tract  under  the  provisions 
of  the  act  of  January  13, 1881  (21  Stat.,  315). 

This  land  is  within  the  indemnity  limits  of  the  grant  made  by  the 
act  of  March  3,  1871  (16  Stat.,  579),  to  aid  in  the  construction  of 
the  branch  line  of  the  Southern  Pacific  Railroad.  It  is  also  within 
the  primary  limits  of  the  grant  of  July  27, 1866  (14  Stat,  292),  to  aid 
in  the  construction  of  the  Atlantic  and  Pacific  Bailroad  as  shown  by 
the  map  of  definite  location  filed  March  12, 1872. 

Mattie  Moore  tendered  homestead  application  August  10, 1888,  coy- 
ering  this  land;  which  application  was  rejected  on  the  ground  that  the 
tract  was  covered  by  the  indemnity  selection  made  by  the  Southern 
Pacific  EaUroad  Company,  list  No.  5,  filed  May  25, 1883. 

The  case  arising  upon  this  application  was  duly  prosecuted  b^ore 
this  Department,  resulting  in  the  decision  of  November  29, 1890  (11 
L.  D.,  534),  in  which  it  was  held,  that  lands  within  the  grant  to  the 
Atlantic  and  Pacific  Bailroad  (Company  are  expressly  excepted  fr#m 
the  grant  to  the  Southern  Pacific  company,  and  that  the  act  of  Con- 
gress forfeiting  certain  lands  granted  to  tbe  former  company,  confers 
no  right  upon  the  latter  to  select  the  lands.  This  decision  ordered  the 
cancellation  of  the  selection  by  the  Southern  Pacific  company,  and  that 
Mattie  Moore  be  allowed  to  enter  the  land  under  her  application  on 
showing  compliance  with  the  provisions  of  the  homestead  law. 

The  month  following  said  decision,  to-wit,  December  20, 1890,  Kel- 
logg tendered  his  application  to  purchase  these  lands  under  the  pro- 
visions of  the  act  of  January  13, 1881  («tfpra),  and  applied  for  a  hearing 
in  order  to  determine  the  conflicting  claims  of  himself  and  Moore,  which 
was  duly  ordered;  and  on  January  9, 1891,  the  local  officers  rendered 
a  joint  opinion  holding  for  cancellation  the  homestead  entry  of  Moore 
and  allowing  the  application  of  Kellogg  as  applied  for.  Moore  there- 
upon appealed  to  your  office;  said  appeal  resulting  in  your  office  ded- 
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sion  of  May  16, 1892,  which  afBbrmed  the  recommendation  of  the  local 
officers.  Moore  further  prosecuted  her  case  to  this  Department,  her 
appeal  being  considered  in  departmental  decision  of  October  5, 1893 
(17  L.  D.,  391),  in  which  it  was  held,  that  the  act  of  January  13, 1881, 
applies  only  to  settlers  upon  lands  of  the  railroad  for  whose  benefit  the 
land  is  withdrawn,  and  that  the  act  of  July  6, 1886,  forfeiting  the  grant 
to  the  Atlantic  and  Pacific  Railroad  Company,  did  not  give  the  South- 
em  Pacific  Company  any  rights  to  lands  so  forfeited  and  lying  within 
its  indemnity  limits. 

Your  office  decision  was  therefore  reversed,  Moore's  entry  permitted 
to  remain  intact,  and  the  application  to  purchase  tendered  by  Kellogg 
was  denied. 

A  motion  was  filed  for  the  review  of  said  decision,  which  was  con- 
sidered in  departmental  decision  of  December  4, 1894  (19  L.  D.,  446). 
In  this  motion  it  was  claimed  that  the  land  here  in  question  was  excepted 
from  the  grant  to  the  Atlantic  and  Pacific  Eailroad  Company  by  reason 
of  the  fact  that  at  the  date  of  filing  the  map  of  definite  location  of  said 
Atlantic  and  Pacific  Bailroad  opposite  the  land  in  question,  the  same 
was  included  within  the  original  limits  of  the  survey  of  the  Sespe 
rancho  Mexican  grant,  from  which  it  was  finally  excluded  upon  the  sur- 
vey and  patenting  of  said  grant  March  14, 1872,  which  was  subsequent 
to  the  definite  location  of  said  Atlantic  and  Pacific  Bailroad  opposite 
this  land. 

As  this  fact  was  not  presented  in  the  record  before  considered  by  this 
Department,  and  as  the  record  then  before  the  Department  did  not 
disclose  sufficient  facts  relative  to  said  Mexican  claim  on  which  to 
abjudicate  the  question  as  to  the  efiect  of  said  Mexican  grant  upon  the 
grant  for  the  Atlantic  and  Pacific  Railroad,  the  matter  was  returned  to 
your  office  and  you  were  directed  to  investigate  the  matters  set  up  in 
said  motion  relative  to  said  Mexican  grant,  to  the  end  that  the  case 
might  be  adjudicated.  It  is  under  this  order  that  the  case  was  again 
considei*ed  in  your  office  decision  of  January  16, 1895;  from  which  the 
present  appeal  is  taken. 

Said  office  decision  states,  that  the  tracts  here  involved 

were  included  in  the  Sespe  rancho  tract,  No.  2,  according  to  the  sorrey  approved  by ' 
the  sorreyor  general  June  17, 1868,  bnt  were  excluded  from  said  rancho  according  to 
the  surrey  of  said  claims  approved  by  the  surveyor  general  December  5, 1871,  and 
subsequently  approved  by  this  ofiBce,  and  upon  which  survey  patent  issued  March  14, 

1872 Said  Sespe  rancho  may  be  properly  placed  under  what  is  described  by 

the  United  States  supreme  eourt,  in  the  case  of  the  United  States  r.  McLaughlin  (127 
U.  B,,  428),  as  a  grant  of  quantity,  as  to  one  or  more  leagues,  within  a  larger  tract 
described  by  outside  boundaries,  where  the  donee  is  entitled  to  the  quantity  speci> 
fled  and  no  more.  At  the  date  of  filing  of  the  map  of  definite  location  of  the  Atlantic 
and  Pacific  Bailroad,  March  12, 1872,  the  tracts  in  question  were  excluded  from  the 
survey  of  said  private  claim  and  were  not  excepted  from  the  operation  of  the  grant 
to  the  eompany. 

When  it  is  remembered  that  this  tract  was  inclnded  within  the  snrv^ 
first  made  and  approved  by  the  surveyor  general^  on  June  17,  1868, 
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there  may  be  some  question  as  to  whether  the  reservation  created  by 
said  survey  woold  not  continae  until  the  final  approval  by  your  offioe 
of  the  second  survey,  which  excluded  this  tract  from  the  grant. 

For  the  disposition  of  the  several  applications  by  Moore  and  Kellogg, 
however,  I  deem  it  unnecessary  to  decide  the  question  as  to  the  eftect 
of  the  reservation  under  the  first  survey  after  the  approval  by  the  sur- 
veyor general  of  the  second  survey  and  before  the  final  approval  of  said 
survey  by  your  office. 

It  is  shown  in  this  case  that  on  February  10, 1879,  Kellogg  made  tim- 
ber culture  entry  for  lots  2,  3,  4  and  5,  and  the  SE.  ^  of  the  NW.  i  of 
said  section  29,  which  entry  was  canceled  by  decision  of  your  offioe 
dated  April  20, 1880,  in  which  it  was  held,  that  said  tracts  were  excepted 
from  the  grant  to  the  Atlantic  and  Pacific  Company  because  within  the 
claimed  limits  of  the  said  Sespe  rancho  at  the  date  of  the  definite 
location  of  that  road;  and  being  within  the  indemnity  limits  of  the 
Soatbem  Pacific  Railroad,  that  they  were  subject  to  selection  by  that 
company. 

On  February  24,  1880,  Kellogg  had  also  made  a  homestead  entry 
covering  the  1^.  ^  of  the  HW,  i  of  said  section  29,  which  entry  was  can- 
celed, as  to  the  portion  of  the  land  here  in  controversy,  by  your  effice 
decision  of  June  15, 1881,  for  conflict  with  the  right  of  selection  in  the 
Southern  Pacific  Bailroad  Company. 

These  decisions,  adverse  to  his  several  entries,  appear  to  have  been 
accepted  by  Kellogg,  who  thereupon  applied  to  the  Southern  Padfic 
Bailroad  Company  to  purchase  the  land,  and  received  due  acknowledg- 
ment from  said  company  of  his  application  to  purchase. 

On  May  25, 1883,  the  said  company  made  selection  of  the  land  here  in 
question.  Kellogg  remained  iu  posession  of  these  lands,  making  valu- 
able improvements  thereon,  and  was  so  in  iK>ssession  of  the  lands  when 
Mattie  Moore  first  applied  to  enter  the  same  on  August  10, 1888.  As 
before  stated,  upon  her  application  the  company's  selection  was  ordered 
canceled  in  departmental  decision  of  November  29, 1890  {supra)j  and 
the  following  month  Kellogg,  having  exhausted  his  rights  under  the 
general  land  laws,  applied  to  purchase  the  tract  under  the  provisions 
of  the  act  of  January  13, 1881  {supra).    Said  act  provides: 

Be  it  enacted  &y  the  Senate  and  Souse  of  B^treaentaUvee  of  the  United  States  of  Amerioa 
in  Congress  aBsemhled,  That  all  persons  who  shall  have  settled  and  made  yalnable  and 
permanent  improyements  upon  any  odd  nambered  section  of  land  'within  any  rail- 
road withdrawal  in  good  faith  and  with  the  permission  or  license  of  the  railroad 
company  for  whose  benefit  the  same  shaU  have  been  made,  and  with  the  expectation 
of  purchasing  of  snoh  company  the  land  so  settled  upon,  which  land  so  settled  upon 
and  improved,  may,  for  any  cause,  be  restored  to  the  pnblio  domain,  and  who,  at  the 
time  of  such  restoration,  may  not  be  entitled  to  enter  and  acquire  title  to  such  land 
under  the  pre-emption,  homestead,  or  timber  culture  acts  of  the  United  States,  shall 
be  permitted,  at  any  time  within  three  months  aiter  such  restoration,  and  under  such 
rules  and  regulations  as  the  Commissioner  of  the  General  Land  Offioe  may  preseribe, 
to  purchase  not  to  exceed  one  hundred  and  sixty  acres  in  extent  of  the  same  by  legal 
Bubdivisions,  at  the  price  of  two  dollars  and  fifty  cents  per  acre,  and  to  reoeive  pat- 
ents therefor. 
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Admitting  that  the  reservation  on  account  of  the  Sespe  rancho  did 
not  serve  to  except  the  tract  here  in  question  from  the  Atlantic  and 
Pacific  grant^  and  that  consequently  the  same  was  not  included  in  the 
withdrawal  order  of  your  office  for  indemnity  purposes  on  account  of 
the  Southern  Pacific  grant,  which,  however,  was  in  violation  of  law, 
yet  the  decision  of  your  office  recognized  the  right  in  the  Southern 
Pacific  Kailroad  Company  to  make  selection  of  this  land.  And  acting 
thereon,  Kellogg  applied  to  the  company  to  purchase  the  land;  and  for 
his  protection  selection  was  duly  made,  which  selection  remained  of 
record  from  1883  until  ordered  canceled  by  departmental  decision  of 
November  29, 1890. 

It  has  been  repeatedly  ruled  by  this  Department  that  a  pending 
indemnity  selection  excludes  the  land  covered  thereby  from  entry  and 
bars  other  disposition  of  the  land.  (Eudolph  !N^emitz,  7  L.  D.,  80; 
Northern  Pacific  B.  R.  Go.  v.  Halvorson,  10  L.  D.,  15;  Simser  v»  South- 
em  Minnesota  Ry.  Co.,  12  L.  D.^  886;  Darland  v.  Nor«  Pae.  S.  B.  Co., 
12  L.  D.,  195.) 

This  being  so,  it  must  be  held  that  this  land  was  reserved  during  the 
years  it  was  covered  by  the  indemnity  selection,  and  upon  the  cancel- 
lation thereof  was  restored  to  general  disposition.  This  would  seem  to 
be  sufficient  to  meet  the  requirements  of  the  act  of  1881,  independently 
of  the  question  as  to  whether  the  land  was  ever  inciuded  in  any  formal 
withdrawal,  and  the  land  must  therefore  be  held  to  be  subject  to  Kel- 
logg's  application  tendered  in  December,  1890.  This  is  in  nowise  in 
conflict  with  the  holding  in  Boeschlaub  v.  Union  Pacific  By.  Go.  (6  L. 
D.,  750),  for  there  the  land  applied  for  was  within  the  primary  limits, 
in  which  the  right  attaches  without  regard  to  the  listing  of  the  land 
by  the  company.  Here  the  tract  is  within  the  indemnify  limits,  in 
which  no  right  is  respected  prior  to  selection. 

The  act  of  1881  is  a  remedial  statute  and  should  therefore  be  liber- 
ally construed  to  provide  the  remedy,  viz:  the  protection  of  those  in 
possession  of  lands,  reserved  as  railroad  lands,  under  license  from  the 
o(»nx)any,  where  the  company's  daim  fails  and  the  party  is  not  quali- 
fied to  enter  the  lands  under  the  general  land  laws. 

It  is  disclosed  by  the  record  and  recited  in  the  first  iMurt  of  this  opin- 
ion, that  Kellogg  first  sought  to  enter  this  land  under  the  homestead 
and  timber  culture  laws. 

His  entries  were  canceled  because  the  lands  were  held  to  be  reserved 
for  the  Southern  Pacific  Bailroad  Company.  He  contiiuied  in  the  i>os- 
session  and  improvement  of  the  lands,  amended  his  homestead  to  cover 
other  lands,  and  sought  title,  through  the  company,  to  the  lands  here 
in  question. 

For  his  protection  the  company  made  due  selection  of  the  land,  which 
selection,  after  being  of  record  more  than  seven  years,  was  canceled, 
and  Kellogg  is  again  forced  to  look  to  the  government  to  protect  him  in 
his  possession  and  improvements.  Surely  the  act  of  1881  was  designed 
to  protect  such  persons. 
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Departniental  deciflion  of  October  5, 18dS,  is  therefore  recalled  and 
vacated,  and  Kellogg  will  be  permitted  to  complete  his  pnrohase  as 
applied  for,  and  thereapon  Moore's  entry  will  be  canceled. 


OONTBarr-QUALIFICATIONS  OF  CONnSSTTAlVT. 
MCEVERS  V.  JOHNSCiN. 

In  a  contest  wherein  the  contestant  alleges  a  superior  right  in  himself  to  the  iaad, 
it  is  incambent  upon  him  to  establish  his  qnalifications  as  an  entryman. 

Secretary  Frcmcis  to  the  Oammissianer  of  ike  Oeneral  Lamd  Office^  Decern- 
(I.  H.  L.)  ber  3y  1896.  (E.  IC  B.) 

This  case  involves  the  S.  }  of  the  NW.  i,  Sec  5,  T.  6  K.,  B.  1  W., 
Guthrie  land  district,  Oklahoma  Territory. 

On  the  25th  day  of  April,  1889,  (George  P.  Johnson  made  homestead 
entry  for  the  above  described  tract,  together  with  the  N.  ^  of  SW.  ^  of 
the  same  section,  township  and  range. 

On  the  20th  day  of  July,  1889,  Theo.  L.  McEvers  made  application 
to  enter  the  NW.  \  thereof,  and  filed  his  affidavit  of  contest  against 
the  entry  of  Johnson  as  follows: 


i 


Before  United  States  Land  Office^ 
Gatiirie,  Indian  Territory, 

Purcell,  Indian  Territory. 

Before  me,  L.  C.  Gossett,  United  States  Commissioner  for  EastsEn  Disirietof  Texas, 
personally  appeared  before  me  Theodore  L.  McEyers  of  Puroell,  Indian  Territory, 
who  being  dnly  sworn  upon  his  oath  deposes  and  says  he  is  well  aeqoainted  with  the 
land  embraced  in  H.  A.  No.  123  made  by  George  P.  Johnston,  April  25,  1889,  for  the 
S.  i  of  NW.  i,  Sec.  5,  T.  6  N.,  B.  1  West,  Indian  Meridian. 

That  your  affiant  settled  upon  said>land  legally  and  in  good  fiUtfa  April  22, 1889, 
after  12  o'clock,  noon. 

That  at  the  time  of  his  settlement  and  establishing  a  leaidenee  on  said  land  no 
other  person  than  himself  had  made  residence  or  any  settlement  thereon  or  olaimed 
any  interest  therein. 

That  yonr  affiant  has  had  a  eootinnons  residence  on  said  land  since  he  made  settle- 
ment April  22, 1889,  and  has  made  valuable  improvements  thereon. 

That  defendant  George  P.  Johnston  weU  knew  your  affiant  was  a  prior  occupant 
of  said  lands,  and  had  a  prior  right  thereto  at  time  he  filed  H.  A.  No.  123  as  aforesaid. 

That  for  a  long  time  after  your  affiant  made  residence  on  land  above  described 
defendant  George  P.  Johnston  was  claiming  other  than  the  land  in  controversy. 

That  defendant  is  not  a  qualified  homesteader  under  homestead  laws  and  aet  of 
Congress  approved  March  2,  1889,  and  these  facts  year  contestant  is  ready  to  prove 
at  such  time  as  may  be  named  by  the  Register  and  Beceiver  of  the  United  States 
Land  Office  at  Guthrie,  Indian  Territory. 

Wherefore  your  affiant  asks  that  a  time  may  be  set  for  a  hearing  in  said  case,  and 
that  yonr  affiant  be  i>ermitted  to  prove  the  above  with  other  facts  why  the  said 
H.  A.  No.  123  made  by  George  P.  Johnston,  April  23, 1889,  be  canceled  and  forfeited 
to  the  United  States  on  yonr  eoatestant  paying  the  expenses  of  the  hearing  of 
saidoanse. 

(Signed)  THBODcmx  L.  McEinuts. 

Subscribed  and  sworn  to  before  me  this  17th  day  of  May,  1889. 

(Signed)  L.  C.  (3088XTT, 

(8BAL)  XMUd  SUUM  Commi99ion«r. 
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Also  appeared  at  the  Bame  time  and  place  Elbert  P.  Scott  and  William  8.  McEyers 
wiio  being  duly  twom  say  that  they  are  acquainted  with  the  above  described  land 
and  hare  heard  read  the  above  affidavit  and  have  personal  knowledge  that  the  facts 
■tated  in  said  aiBdavit  are  substantially  true  and  correct. 

X.    Elbrrt  p.  Scott. 

X.    William  6.  MgEvkrs. 

Subscribed  and  sworn  to  before  me  this  17th  day  of  May,  18S9. 

(Signed)  L.  C.  Gossbtt, 

Umited  States  Commissiotier, 
Filed  July  20, 1889. 

It  w31  tbofi  be  seen  that  the  two  material  charges  contained  in  this 
affidavit  were  the  prior  settlement  on  the  part  of  McEvers  and  the  dis- 
qualification on  the  part  of  George  P.  Johnson^  the  defendant. 

XTpoa  the  issues  thos  joined  the  case  went  to  trial. 

The  local  officers  decided  that  McEvers  was  the  prior  settler  and 
TOocMnmended  the  cancellation  of  Johnson's  entry  as  to  the  tract  in  con- 
troversy. 

On  February  19, 1895,  your  office  affirmed  the  action  of  the  local 
officers. 

On  March  26, 1896,  this  Department,  following  the  concurring  deci- 
sions  of  your  office  and  the  local  office,  affirmed  your  action. 

On  June  9, 1896,  the  case  being  before  the  Departanent  upon  review, 
it  being  alleged  that  in  the  affidavit  of  contest  filed  by  McEvers  and 
in  the  evidence  contained  in  the  record  there  was  nothing  to  show  that 
McEvers  was  a  qualified  settler  upon  the  land,  it  was  held — 

It  is  not  asserted  in  the  papers  filed  to  obtain  a  motion  for  review  that  in  faet  Mc- 
Evers was  disqualified  as  a  settler,  and  in  the  absence  of  such  affirmative  assertion 
by  the  petitioner,  the  Department  would  not  be  justified  in  granting  the  review. 
If  the  petitioner  is  prepared  to  make  any  showing  of  the  disqualiflcation  of  McEvers 
the  Departnent  wiU  then  entertain  the  question  of  review  of  the  decision  com- 
plained of. 

On  September  1,  1896,  a  decision  was  rendered  entertaining  the 
motion,  it  appearing  that 

the  affidavits  of  Wm.  W.  Ansley  and  C.  P.  Smith,  are  furnished  to  the  effect  that 
McEvers  had  violated  the  aet  and  the  President's  proclamation  opening  these  lands 
to  settlement. 

Counsel  for  the  petitioner  urge  that 

said  affidavit  of  contest  was  whoUy  insufficient  in  law  to  raise  any  issue  upon  which 
the  homestead  entry  of  said  Johnson  could  be  lawfully  canceled,  nor  was  there  any 
sufficient  testimony  introduced  on  the  hearing  of  said  cause  that  would  justify  the 
cancellation  of  said  homestead  entry. 

The  province  of  an  affidavit  of  contest  is  to  state  a  cause  of  action. 
The  contest  on  its  face  alleged  two  causes  of  action  as  has  been  already 
set  but.  Ordinarily  speaking,  the  qualifications  of  a  contestant  do  not 
enter  into  a  case  for  the  entry  must  stand  or  faU  upon  the  rights  in  the 
entryman.  Was  the  entry  made  in  good  faith  t  Was  the  entryman 
qualified  at  the  time  of  making  such  entry  t  Has  he  done  anything 
Bbice  making  his  entry  that  must  result  in  a  forfeiture  of  the  entry  t    It 
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follows,  therefore,  that  even  though  the  contestant  be  himself  not  qoali- 
fied  the  contest  would  not  fail  on  account  of  such  disqualification.  The 
contestant  stands  in  the  position  of  furnishing  information  to  the  gov- 
ernment and  as  the  silent  third  party  in  all  causes  before  this  Depart- 
ment in  relation  to  the  public  lands,  the  government  may  proceed  to 
act  upon  the  information  so  furnished  and  can  cancel  the  entry. 

But  it  appears  that  there  is  nothing  to  show  that  G^rge  P.  Johnson 
is  a  disqualified  entryman.  He  is  over  twenty-one  years  of  age;  the 
head  of  a  family;  is  not  the  owner  of  more  land  than  is  permitted  by 
the  statute  allowing  entries,  and  did  not  violate  the  act  opening  these 
si>ecial  lands  to  settlement,  and  his  entry  is  canceled  in  so  £eur  as  it  con- 
flicts with  that  of  McEvers,  for  the  sole  reason  that  McEvers  was  the 
prior  settler  upon  the  tract  in  controversy,  together  with  the  rest  of 
the  NW4*  Such  being  the  case  we  are  brought  to  a  discussion  of  a 
different  phase  of  what  is  the  effect  of  the  qualification  of  the  contestant. 

It  may  be  said  in  general  that  where  a  contest  is  brought  against  an 
existing  entry  by  anyone,  the  only  question  to  be  considered  is  whether 
the  entry  can  stand.  This  is  true  of  all  cases  where  the  contestant 
alleges  no  rights  in  himself,  but  it  is  not  true  where  he  does  so  allege 
superior  rights  in  his  own  person  by  reason  of  any  acts  of  his,  and  in 
such  cases  the  contest  so  initiated  is  really  a  suit  to  try  title  to  land, 
and  the  questions  of  disqualification  of  the  entryman  are  of  no  more 
importance  than  those  of  the  qualifications  of  the  contestant.  They 
both  stand  upon  the  same  plane.  They  both  must  make  a  showing  of 
their  qualifications  and  it  devolves  upon  the  contestant  to  establish  his 
qualifications  as  an  entryman  under  the  law. 

It  does  not  appear  that  in  this  case  McEvers  has  made  any  such 
showing.  An  examination  of  page  12  of  the  record  discloses  that  he 
testifies  as  to  his  other  qualifications  but  not  that  he  did  not  violate  the 
acts  of  Congress  and  the  President's  proclamation  in  opening  the  Ter- 
ritory of  Oklahoma  to  settlement. 

In  the  alleged  aflidavit  which  accompanied  his  papers  at  the  time  of 
making  application  to  enter  this  land,  prior  to  the  hearing  in  this  cause, 
it  appears  that  such  affidavit  was  not  sworn  to. 

It  does  not  seem  to  be  just  that  the  entry  of  Johnson  should  be  can- 
celed because  of  the  prior  settlement  of  McEvers,  if  it  be  true  that 
McEvers  was  in  fact  a  violator  of  the  law  pertaining  to  Oklahoma 
Territory. 

While  there  is  no  specific  finding  uiK>n  the  question  of  the  disqualifi- 
cation of  Johnson,  yet  it  must  be  assumed  that  it  was  found  that  he 
was  not  disqualified,  otherwise  it  would  have  become  incumbent  to 
cancel  his  entire  entry,  which  was  not  done. 

A  number  of  witnesses  depose  that  they  saw  McEvers  within  the 
Territory  during  the  prohibited  period,  on  or  near  the  tract  in  contro- 
versy. In  answer  to  this,  the  contestant  submits  the  affidavits  of  vari- 
ous witnesses  who  testified  that  during  this  period  the  said  McEvers 
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was  sick  from  malariaL  fever  and  was  confined  to  his  room.  The  peti- 
tioner further  presents  the  affidavits  of  others  that  McEvers  was  not 
sick  daring  such  period,  bat  was  daily  in  attendance  of  his  daties  as 
restaarant  proprietor  in  the  town  in  which  he  lived.  The  credibility  of 
the  two  witnesses  (Ansley  and  Smith)  upon  whose  testimony  the  motion 
for  a  rehearing  was  entertained^  is  attacked ;  many  deponents  appearing 
upon  either  side.  The  contestant  farther  shows  by  recent  affidavits 
that  some  of  the  affiants  for  the  petitioner  who  deposed  that  they  saw 
the  contestant  within  the  Territory  daring  the  prohibited  period,  were 
unworthy  of  belief^  and  that  other  witnesses  who  testified  to  the  verac- 
ity of  Ansley  and  Smith  did  so  under  a  misapprehcDsion  of  what  they 
were  signing. 

All  of  this  raises  questions  of  fact  which  the  Department  is  not  at 
present  in  position  to  pass  upon.  This  can  best  be  done  and  the  truth 
more  accurately  arrived  at^  by  submitting  all  of  the  evidence  to  its 
course,  under  the  regular  machinery  of  the  Department. 

The  case  is  therefore  remanded  to  your  office,  and  you  will  order  a 
further  hearing  to  {lass  upon  questions  involved. 


APPLICATION  TO  KNTEBr-BBSII>ENCB» 

BAKEB  ET  AL.  V.  Eambo. 

A  homestead  applieuit  is  not  required  to  establish  residence  on  the  land  inTolred 
prior  to  the  aUowanee  of  hlB  applieation. 

Secreta/ry Franeig  to ihe  Commissioner  offke  QeneralLaiML  Offiee^Deeem- 
(I.  H.  L.)  bor  3j  1896.  (J.  L.  MoO.) 

George  E«  Bsiker  and  Henry  0.  Allison  have  appealed  from  the 
decision  of  your  office,  dated  November  28, 1894,  sustaining  the  action 
of  the  local  officers  in  dismissing  their  respective  contests  against  the 
homestead  entry  of  James  E.  Eambo  for  the  W.  j^  of  the  SE.  \  of  Sec.  3, 
and  the  W. }  of  the  NE.  ^  of  Sec«  10,  T«  21,  E.  4  E.,  Perry  land  district, 
Oklahoma. 

Eambo  applied  to  make  said  entry  on  October  31,  1893;  but  his 
application  was  suspended,  and  not  allowed  until  April  24, 1894. 

On  May  2, 1894,  Baker  iiled  affidavit  of  contest  against  so  much  of 
said  entry  as  embraced  the  W.  ^  of  the  SE.  ^  of  said  Sec.  3,  and  Allison 
filed  affidavit  against  so  much  of  said  claim  as  embraced  the  W.  ^  of 
the  ]^E.  \  of  Sec.  10,  alleging  in  substance  abandonment  and  failure  to 
reside  upon  the  tract.  Baker  alleged  settlement  and  residence  since 
Kovember  12, 1893;  and  Allison  since  November  8, 1893. 

The  local  officers,  and  on  appeal,  your  office,  dismissed  said  contests, 
for  the  reason  that  th«y  do  not  state  sufficient  grounds,  if  proven,  to 
warrant  the  cancellation  of  the  entry,  the  same  not  having  been  sub- 
ject to  contest  for  abMidonment  at  the  time  said  affidavits  were  filed. 
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The  appeUant^s  sevenil  allegations  of  error  are  in  sabstance  included 
in  the  one  which  contends  that  your  office  erred 

in  holding  that  the  defendant  wm  not  reqoired  to  establish  his  residence  on  the  land 
inTolved.  pending  aetion  on  his  application  to  make  homestead  entry,  when  the 
record  fails  to  show  any  reason  why  his  application  was  sospeaded. 

In  the  case  of  Goodale  v.  Olney  (12  L.  D.,  324),  the  Department  held 
that 

Olney  was  not  bound  to  reside  npon  the  land  alter  the  local  officers  had  rejected  his 
application,  pending  final  action  thereon  in  your  office.  If  an  applicant  were 
required  to  reside  on  the  land  embraced  in  his  application  pending  final  decision 
thereon,  lie  would,  in  case  of  an  adverse  decision,  lose  his  labor  and  improrements 
placed  thereon. 

This  doctrine  has  since  been  reaffirmed  in  the  cases  of  Bice  r.  Lenz- 
shek  (13  L.  D.,  154),  Hall  etal  v.  Stone  (16  L.  D.,  199),  and  many  others. 
The  decision  of  jour  office  was  correct,  and  is  hereby  affirmed. 


MEKTENG  GXiAIM-IX>DE  WITHJLN  PLACXR-IiOCATIOK. 

Wilson  Obsek  Ck>NSOLiDATED  MmiNa  and  MiLLiNa  Go.  v.  Mont- 

GOMEBT  BT  ALc 

A  lode  or  vein  ia  not  ''known  to  exist''  within  a  mining  claim  ftom  the  recorded 
notice  of  the  location  thereof,  in  the  absence  of  a  prior  discoyery  of  a  valnable 
vein  or  lode  therein. 

Secretary  FromcU  t6  the  Commissioner  of  the  Generttl  Land  OffieSj  Decern- 
(I.  H.  L. )  ber  5, 1896.  (E.  B.,  Jr.) 

In  the  case  of  the  Wilson  Greek  Gonsolidated  Mining  and  Milling 
Goinpany  v.  W.  S.  Montgomery  et  aLj  the  Department  decided  September 
11,  1896  (nnreported),  that  the  Hall  Gity  Placer  claim,  for  which  said 
Montgomery  and  others  made  P«eblo,  Colorado,  mineral  entry  No.  24, 
April  4,  1894,  was  valuable  for  placer  mining  purposes,  and  did  not 
contain  within  its  limits  any  valuable  mineral  bearing  lode  or  vein  at 
the  date  of  the  placer  application,  May  20, 1893. 

Said  company  has  filed  a  motion  for  review  of  this  decision,  assign- 
ing four  grounds  of  error,  none  of  which  contain  anything  not  hereto- 
fore carefoUy  considered  here  in  the  case.  The  third  ground  of  alleged 
error  should,  however,  receive  some  consideration,  both  to  correct  mis- 
statement of  jbct  and  an  erroneous  implication  of  ttie  case  cited  therein. 

It  reads — 

3.  In  ignoring  the  third  specification  of  error  set  np  in  the  i^^peal  fh>m  the  Com- 
missioner's decision,  which  specification  is  as  follows : 

In  each  of  the  lode  claims  now  in  controversy,  a  discoTcry  and  location  were  made, 
and  the  certificate  of  location  dnly  recorded  before  the  date  of  the  placer  location 
and  application.  Therefore  it  was  error  not  to  hold  that  the  placer  applicants  mnst 
be  presumed  to  know  that  lodes  were  known  to  exist  therein  at  ^e  date  of  the  plaeer 
application.    See  Noyes  v.  Mantle  (127  U.  6.,  348-354),  wherein  it  is  held  that^ 

Where  a  location  of  a  vein  or  lode  of  mineral  or  other  dapesita  has  bean  made  im^er 


DSCISIONS  BELATINQ  TO  THB  PUBLIC   LANDS.  477 

law,  and  its  boundaries  hare  been  speoifioally  marked  on  the  snrfMe,  ao  as  to  be 
Ttttttlj  traced,  and  notiee  of  the  location  has  been  recorded  in  the  nsnal  books  of 
reoerd  within  the  district,  that  vein  or  lode  is  ''known  to  exist''  within  the  meaning 
of  that  phrase  as  used  in  Rot.  Stat.  Sec.  2333,  although  personal  knowledge  of  the 
fact  may  not  be  possessed  by  the  applicant  for  a  placer  claim.  The  information 
which  the  law  requires  the  locator  to  give  to  the  public  must  be  deemed  snfKcient 
to  acquaint  the  applicant  with  the  existence  of  the  vein  or  lode. 

Said  third  specification  was  not  overlooked  nor  ignored  by  the  Depart- 
ment in  its  decision.  It  is  embraced  in  the  following  paragraph  taken 
from  the  statement,  in  said  decision,  of  error  assigned  in  the  appeal — 

1.  Not  to  have  found  from  the  evidence  that  valuable  known  lodes  were  shown  to 
exist  within  the  placer  limits  at  date  of  application. 

An  examination  of  the  language  used  by  the  supreme  court  in  the 
case  of  Noyes  v.  Mantle,  supray  in  connection  with  'Hhe  law''  therein 
referred  to,  which  is  found  in  sections  2318, 2319, 2320  and  2333,  Eevised 
Statutes,  will  show  that  the  vein  or  lode  held  by  the  court  as  '^  known 
to  exist"  was  one  '^valuable"  for  its  mineral  deposits,  and  ^^known"  to 
be  such  at  the  date  of  the  placer  application.  It  was  only  <<  a  vein  or 
lode  such  as  is  described  in  section  twenty- three  hundred  and  twenty," 
when  ^<  known  to  exist"  within  ground  claimed  as  placer,  and  not 
included  in  the  placer  application,  that  the  statute  (2333  R  S.)  excepted 
from  the  placer  patent.  See  in  this  connection,  generally,  as  to  the 
importance  attaching  to  the  use  of  the  words  '< known"  and  ^'valuable" 
in  the  mining  laws,  Deffeback  v,  Hawke,  115  U.  S.,  pp.  404  and  5,  and 
Davis's  Administrator  v.  Weibbold,  139  Id.,  524  and  5). 

The  location  which  when  duly  recorded,  the  court  held  to  be  con- 
structive notice  of  the  existence  of  a  vein  or  lode,  was  one  ^^made  under 
the  law  "  and  meeting,  at  the  time,  all  the  requirements  of  the  law,  that 
is,  among  other  things,  one  made  after  the  discovery  within  its  limits 
of  a  vdlucU>le  vein  or  lode  (Sec.  2320  B.  S.).  A  mere  notice  standing  of 
record  of  a  so-called  location  made  regardless  of  the  discovery  of  a  val- 
uable vein  or  lode,  or  of  a  location  long  since  abandoned,  was  certainly 
not  the  notice  which  the  court  held  ^'must  be  deemed  sufficient  to 
acquaint  the  (placer)  applicant  with  the  existence  of  the  vein  or  lode." 

The  proposition  that  any  recorded  notice  of  a  so-called  lode  location 
is  conclusively  presumptive  of  the  existence  of  a  valuable  lode  or  vein 
within  its  limits,  as  would  seem  to  be  the  contention  of  this  motion, 
needs,  it  would  seem,  in  view  of  the  law  and  the  history  of  mining  claims 
and  operations,  only  to  be  stated  to  be  refuted.  In  Koyes  v.  Mantle, 
9upraj  page  351,  the  court  expressly  states: 

There  is  no  pretense  in  this  case  that  the  original  locators  did  not  comply  with  all 
the  requirements  of  the  law  in  making  the  location  of  the  Pay  Streak  lode  mining 
claim,  or  that  the  claim  was  oyer  abandoned  or  forfeited. 

It  was  of  such  a  location  that  the  court  very  properly  used  the  lan- 
guage quoted  in  the  motion.  Ko  such  location,  for  any  ground  within 
the  placer  limits,  was  shown  to  exist  at  the  date  of  the  placer  application. 
The  motion  is  denied. 
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FBACnnCB— APP!KAL-OKDEB  OV  CANCXLLLAnOK* 
MT7B&A.T  #.  SKJLOOS  ST  AL. 

An  appeal  will  not  fie  fiom  the  aotion  of  the  Comminioner  in  caaceliiig  an  entry 
under  direetioiM  iaraed  in  a  departmental  decision  that  haa  become  final. 

Secretary  FrumcU  to  the  Oammissumer  of  the  General  Land  0ffi4se^  Deeem- 
(L  H.  L.)  ber  5, 1896.  (A.  B.) 

On  Jane  13, 1896,  yoor  office  transmitted  an  api>eai  filed  by  Skaggs, 
one  of  the  parties  to  the  above  entitled  cause,  from  the  action  of  yonr 
office  on  December  19, 1896,  canceling  the  entry  of  Bobert  M.  McKen- 
zie.  The  land  involved  is  the  8W.  i  of  Sec  32,  T.  17  N.,  B.  2  W., 
Guthrie  land  district,  Oklahoma. 

The  record  necessary  to  an  understanding  of  this  appeal  is  as  follows : 

On  April  30, 1889,  Bobert  M.  McKenzie  made  homestead  entry  of  the 
land  above  described.  On  May  30, 1889,  William  Skaggs  filed  a  con- 
test against  the  entry  alleging  prior  setldement.  On  August  20, 1889, 
William  Murray  filed  contest  charging  that  both  McKenzie  and  Skaggs 
were  disqualified. 

After  a  hearing,  the  local  office,  the  receiver  alone  acting,  found 
McKenzie  and  Skaggs  disqualified.  This  was  affirmed  by  the  General 
Land  Office.  Skaggs  and  McKenzie  appealed.  While  these  appeals 
were  pending,  Skaggs  filed  a  motion  before  the  Secretary  for  rehearing 
of  the  case. 

On  September  7, 1895,  the  Department  denied  the  motion  of  Skaggs 
for  rehearing  without  prejudice,  and  considering  the  case  upon  the 
appeals  of  McKenzie  and  Skaggs,  affirmed  your  office  finding  that  they 
were  both  disqualified. 

On  November  22, 1896,  tiie  Department  denied  a  motion  for  review 
filed  by  McKenzie. 

On  December  19, 1896,  your  office  promulgated  the  last  above  men- 
tioned decision  and  canceled  McKenzie's  entry. 

On  December  27, 1896,  yonr  office  transmitted  a  motion  for  rehearing 
filed  by  Skaggs.  While  this  was  under  consideration,  and  on  January 
31, 1896,  Skaggs  filed  an  appeal  fh>m  the  action  of  the  Commissioner 
canceling  the  entry  of  McKenzie  by  letter  of  December  19, 1896,  above 
mentioned. 

On  February  10, 1896,  the  Department  denied  the  motion  of  Skaggs 
for  rehearing  and  now  has  before  it  the  apx)eal  from  your  office  action 
canceling  McKenzie's  entry. 

The  cancellation  of  the  entry  of  McKenzie  after  his  motion  for  review 
had  been  denied  was  in  accordance  with  the  practice  of  your  office.  It 
was  not  a  matter  from  which  he  oould  appeal,  as  it  was  substantially 
but  following  the  directions  of  the  Department. 

The  appeal  can  not  therefore  be  considered,  and  the  same  is  dismissed. 
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8BOOND  CONTEST— KES  JUDICATA. 

OURBTEN  V.  OHISHOLM. 

An  entrymaxi  is  entitled  to  be  heard  on  an  issue  raised  as  to  the  qualifications  of  an 
adverse  claimant,  thongh  such  issae  may  have  been  tried  and  determined  as 
between  said  claimant  and  a  third  party  in  a  prior  proceeding. 

Secretary  Fronds  to  the  Commissioner  of  ike  General  Land  Office^  Decern- 
(L  H.  L.)  her  3, 1896.  (O.  J.  G.) 

Under  date  of  Jane  13, 1896,  the  attorneys  for  Archibald  M.  Gbisholm 
filed  a  motion  for  review  of  departmentaJ  decision  -of  April  28, 1896, 
denying  his  application  for  a  hearing  in  the  above  entitled  case,  involv- 
ing the  SE.  1  of  Sec  35,  T.  63  N.,  B.  12  W.,  Dulath  land  district,  Min- 
nesota. 

On  Jane  27, 1896,  the  said  motion  for  review  was  entertained,  and 
the  case  is  again  before  the  Department  for  consideration.  It  is 
unnecessary  for  the  purposes  of  this  decision  to  repeat  here  the  details 
of  the  case.  The  ground  for  the  denial  of  Ohisholm's  application  was 
that  a  second  contest  will  not  be  allowed  upon  the  same  charges.  It 
was  held,  in  view  of  the  fact  that  the  charge  in  Ohisholm's  affidavit 
has  reference  to  the  qualifications  of  Delina  Ouerten,  a  matter  already 
passed  upon  and  determined  by  the  Department  in  the  case  of  Guerten 
V.  Anderson  (295  L.  and  B.,  169),  that  the  question  involved  in  Ohisholm's 
application  for  a  hearing  is  res  judicata, 

Ohisholm's  interest  was  recognized  in  the  decision  which  passed 
upon  Guerten's  qualifications,  and  the  local  officers  were  instructed 
therein  to  fix  a  day  for  a  hearing  for  the  express  purpose  of  determin- 
ing Ohisholm's  right^.  It  is  alleged  by  Ohisholm  that  the  application 
of  Guerten  for  the  land  in  controversy  was  not  of  record  in  the  local  office 
at  the  time  he  made  homestead  entry  thereof.  The  fact  that  he  was 
X>ennitted  to  msbke  entry  without  specifying  that  the  same  was  subject 
to  Guerten's  entry,  and  subsequently  to  commute  his  said  entry  to 
cash,  lends  force  to  his  allegation.  However  this  may  be  I  am  of  the 
opinion,  upon  further  consideration  that  Ohisholm  does  not  come  within 
the  technical  rules  of  the  doctrine  of  res  judicata.  Be  cannot  be  held 
responsible  for  any  error  that  may  have  been  committed  by  the  local 
offiee  in  allowing  his  entry.  He  now  has  an  entry  of  record  and  cannot 
be  deprived  of  any  rights  secured  thereby  without  due  process  of  law, 
regardless  of  any  question  as  to  Guerten's  qualifications  that  may  have 
been  adjudicated  at  a  former  hearing  between  different  parties.  He 
was  not  a  party  to  that  suit,  and  his  rights  have  never  been  a^udicated. 

The  motion  for  a  hearing  is  therefore  granted,  and  the  same  is  hereby 
directed  to  be  ordered  in  accordance  with  the  rules  of  practice  and  the 
custom  x>revailing  in  such  matters  in  your  office. 

Departmental  decision  of  April  28, 1896,  is  modified  accordingly. 
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BESIDKErCE    QUALITICATIOK  OF  SBTTXJBBn-FOSTMASTEB. 

OliOTEB  ET  AL.  V.  SWABTS 

The  mle  that  a  postmaster  will  not  be  heard  to  claim  residence  ontside  of  the  dellreiy 
of  his  offiee  is  not  applicable  where  it  appears  that  such  officer's  resignation  has 
been  receiyed  by  the  Post  Office  Department  prior  to  the  date  of  his  settlement* 

Secretary  Franeis  to  the  OommisHoner  of  the  General  Land  Offioe^  Decent 
(I.  H.  L.)  her  15, 1886.  (A.  B.) 

On  September  26, 1893,  Benjamin  F.  Swarts  made  homestead  entry 
of  lots  3  and  4  and  the  B.  J  of  the  SW.  J  of  Sec.  7,  T.  26  N.,  R.  1  B^ 
Perry,  Oklahoma,  and  on  October  4, 1893,  William  Carson  filed  contest 
against  the  entry  alleging  prior  settlement.  On  October  6, 1893,  John 
B.  Olover  also  filed  contest  against  the  same  entry  alleging  prior  set- 
tlement. Carson  failing  to  prosecute  his  contest,  a  hearing  was  had  on 
March  26, 1894,  on  the  affidavit  of  Glover. 

On  February  21,1895,  the  local  office  recommended  that  the  contests 
be  dismissed.  On  appeal,  yonr  office,  on  August  6, 1895,  awarded  the 
entry  to  Glover  on  the  ground  that  Swarts  was  disqualified.  Your 
office  reached  this  conclusion  in  words  following: 

It  is  shown  that  Swarts  was  appointed  postmaster  at  Otoe  May  3, 1893,  and  was 
still  holding  that  office  at  the  date  of  trial  and  engaged  in  attending  to  the  duties 

of  his  office  as  postmaster  at  Otoe Even  if  Swarts  was  the  first  settler  on 

the  land,  and  established  residence  thereon  prior  to  the  time  that  Glover  did  and 
said  Glover's  residence  was  established  after  Swarts  made  entry,  the  controlling 
question  is  whether  a  person  holding  the  office  of  postmaster,  to  which  he  was 
appointed  before  entry,  can  be  allowed  to  claim  residence  on  the  public  land  beyond 
the  limits  of  the  delivery  of  his  office.    This  is  not  an  open  question. 

Your  office  then  held  that  as  section  3031  of  the  Bevised  Statutes 
required  every  postmaster  to  reside  within  the  delivery  of  the  office  to 
which  he  is  appointed,  and  the  land  in  controversy  was  not  within 
that  delivery,  that  therefore  Swarts  was  disqualified  to  make  entry  of 
the  same.  This  holding  was  based  on  the  principle  laid  down  in  the 
case  of  Henry  0.  Hansbrongh  (5  L.  D.,  155).  Ooncluding,  your  office 
found  that, 

the  land  covered  by  Swarts'  homestead  entry  is  not  within  the  delivery  of  the  post- 
office  at  Otoe,  where  he  held  the  office  of  postmaster  when  he  made  his  entry  and  up 
to  the  date  of  the  hearing.  Therefore,  in  view  of  the  decision  referred  to  (6  L.  D., 
155),  your  decision  is  reversed,  Swarts'  entry  is  held  for  cancellation,  and  the  right 
of  entry  is  awarded  to  Glover. 

From  this  Swarts  appealed,  claiming  that  he  was  not  postmaster  at 
the  time  he  made  entry,  having  resigned  and  his  successor  having  been 
api)ointed.  To  support  this  Swarts  cites  the  records  of  the  Post  Office 
Department. 

These  records,  as  certified  to  by  the  Postmaster  General,  show  that 
Benjamin  F.  Swarts  resigned  as  postmaster  at  Otoe  on  August  23, 1893, 
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that  said  resignation  was  received  at  the  Department  at  Washington  on 
September  1, 1893,  and  his  successor  appointed  on  September  13, 1893. 

The  land  in  controversy  was  opened  to  settlement  and  entry  on  Sep- 
tember 16, 1893,  which  was  twenty-three  days  after  Swarts  had  resigned 
and  tlmee  days  after  his  successor  had  been  appointed. 

Judge  McLean,  of  the  United  States  supreme  court,  sitting  in  circuit 
and  considering  the  case  of  the  United  States  v.  Wright  (1  McL.  C.  C^ 
509)  and  the  question  as  to  when  an  oifice  is  terminated,  said: 

There  can  be  no  doabt  that  a  civil  officer  has  a  right  to  resign  his  office  at  plea«are, 
and  it  is  not  in  the  power  of  the  Executive  to  compel  him  to  remain  in  office.  It  is 
only  necessary  that  the  resignation  should  be  received^  to  take  effect,  and  this  does 
iiot  depend  npon  the  acceptance  or  rejection  of  the  resignation  by  the  President. 

Applying  this  ruling  to  the  case  under  consideration,  it  is  quite  clear 
that  Swarts,  upon  the  receipt  of  his  resignation  by  the  PostOftice 
Department  September  1, 1893,  had  the  right  to  abandon  his  residence 
within  the  delivery  of  the  post  ofBce  at  Otoe,  and  to  establish  a  resi- 
dence elsewhere,  if  he  chose  to  do  so,  notwithstanding  the  requirement 
of  said  section  3631  E.  S.;  and  in  view  thereof  he  was  not  disqualified 
to  claim  residence  upon  the  land  in  question  at  and  from  the  date  of 
his  settlement. 

In  view  of  what  has  been  said,  your  office  decision  is  reversed,  and 
you  will  allow  the  entry  of  Swarts  to  remain  intact* 


COKFrRIlCATIOK-SECTION  7,  ACT  OF  MARCH  8,.  1891. 

CosTELLO  V.  Bonnie  (On  Eevibw).* 

rhe  coBfirmatory  provisions  of  section  7,  act  of  March  3, 1891,  for  the  henefit  of  trans- 
ferees are  not  limited  to  cases  where  the  encumhrancehas  been  made  of  record. 

The  fact  that  proceedings  have  been  instituted  by  the  government  against  an  entry, 
at  the  date  of  its  encumbrance,  does  not  defeat  confirmation  thereof  for  the 
benefit  of  a  transferee. 

Secretary  Fnmcis  to  the  Commissioner  of  the  General  Land  Office^  Decern- 
(I.  H,  L.)  her  15, 1896.  (J.  L.  McO.) 

Oounsel  for  the  transferees  of  Patrick  Gostello  has  filed  a  motion  for 
review  of  departmental  decision  of  Angust  4, 1896,  in  the  case  of  said 
Gostello  against  William  Bonnie  and  the  Boston  Safe  and  Trust  Com- 
pany, his  transferee — reported  (23  L.  D,,  162)  as  "Castello''  t?.  Bonnie — 
involving  Bonnie's  pre-emption  cash  entry  for  the  S.  ^  of  the  NB.  J  of 
Sec.  30,  and  the  S.  i  of  the  N  W.  i,  and  the  XE.  i  of  the  SW.  J  of  Sec, 
29,  T.  59  N.,  R.  17  W.,  Duluth  land  district,  Minnesota. 

The  department  has  already  rendered  three  decisions  in  this  case,  in 
the  course  of  which  the  facts  have  been  ftiUy  set  forth;  therefore  they 
need  not  be  repeated  in  detail.  The  question  at  issue  is  whether  Bon- 
nie's entry  was  in  existence  on  March  3, 1891,  so  that  it  was  subject  to 

*  Previous  decisions  herein  reported  under  the  title  of  **  CasteUo  v,  Bonnie." 
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the  provisions  of  section  7  of  the  act  of  that  date,  confirming  in  the 
hands  of  bona  fide  purchasers  sdl  entries,  where  the  sale  was  made  after 
such  entry  and  prior  to  March  1, 1888.  The  departmental  deciedou  of 
August  4y  1896,  sought  to  be  reviewed,  held  that,  inasmuch  as  the  entry 
had  been  canceled  upon  the  report  of  a  si>ecial  agent,  without  giving 
the  entryman  his  day  in  court,  such  cancellation  was  improper,  and 
that  Bonnie's  entry  ought  thetefore  to  be  considered  as  being,  to  all 
intents  and  purposes,  so  far  as  the  transferee  is  concerned,  an  existing 
entry,  and  subject  to  confirmation  under  said  act.  Oounsel  for  Gostello 
alleges  that  said  departmental  decision  was  in  error — 

(1).  In  attaching  controlling  weight  to  the  decision  in  the  case  of  Drew  v.  Comisky 
(22  L.  D.y  174) ;  ....  the  record  ahows  that  Drew's  entry  was  not  made  until  mfUx 
March  1, 1888,  the  controlling  date  of  the  confirmatory  act  of  March  3, 1891 ;  while  in 
the  case  at  bar  not  only  had  Costello's  entry  been  made,  bat  transfer  therennder  to 
hamaftde  parchasers  had  also  been  mode,  long  prior  to  March  1, 1888. 

If  there  be  any  validity  in  the  contention  that  one  or  the  other  of  the 
two  decisions  referred  to  must  be  wrong,  such  inference  certainly  can 
not  weigh  against  the  entry  of  Bonnie;  for  the  law  expressly  confirms 
entries  <^  which  have  been  sold  or  encumbered  prior  to  the  first  day  of 
March,  1888.^' 

(2).  In  ignoring  the  fact,  nowhere  adverted  to  in  the  decision  for  which  reyiew  is 
hereby  sought  that  on  March  1, 1888  (conceding  for  the  purpose  hereof  that  Bonnie's 
entry  was  intact  at  that  date),  Costello's  entry  was  also  an  existing  entry,  and  that 
hana  fide  transfers  had  been  made  thereunder  and  duly  placed  of  record  in  the  office 
of  the  county  register  of  deeds. 

(3).  In  not  therefore  holding  that,  inasmuch  as  there  were  two  entries  of  record 
both  encumbered,  on  March  1,  1888,  the  equities  created  by  the  act  of  March  3, 1891, 
were  equal,  and  that  the  strict  letter  of  the  law  should  therefore  prevail. 

The  Department  held  that  Bonnie's  entry,  having  been  improperly 
and  illegally  canceled,  was  to  all  intents  and  purposes  legally  existing 
on  March  3, 1891.  But  there  cannot  legally  be  two  entries  in  existence 
for  the  same  tract  at  the  same  time.  Hence  the  second  so-called  entry 
(Oostello's)  was  wrongfully  allowed,  and  was  to  all  intents  and  purposes 
no  entry  whatever;  and  the  so-called  transfers  thereof  made  and  placed 
of  record  were  transfers  of  a  nonentity. 

(4).  In  holding  the  encumbrance  of  the  Boston  Safe  Deposit  and  Trust  Company 
to  be  an  enonmbranco  in  good  faith,  when,  as  it  is  shown  by  the  record  here  ... 
•  .  that  no  such  encumbrance  affecting  the  land  involyed  herein  was  of  record  at 
any  time  to  date  or  prior  to  said  date  of  March  1, 1888. 

(6).  In  giving  any  status  as  an  encumbrancer  to  the  Boston  Trust  and  SafeI>epo8it 
Company,  which  the  record  shows  was  nothing  but  a  secret  encumbrancer,  no 
instrument  appearing  anywhere  in  the  record  showing  or  describing  this  land  and 
purporting  to  haye  been  filed  in  the  proper  record  office  of  the  county  whore  the 
land  is  situated. 

The  act  of  March  3,  1891,  does  not  require  that  the  encumbrance 
must  be  made  of  record.  If  in  fact  the  land  has  been  sold  or  encum> 
bered  as  set  forth  in  said  act  the  entry  is  confirmed  in  the  hands  of  the 
transferee. 
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(6).  In  not  holding  that  the  departmental  decisions  of  Aagust  11,  1894,  and  April 
12,  1885,  establishing  Costello's  rights,  had  become  re8  judicata. 

The  Department  has  never  made  a  final  decision  of  tlie  case  at  bar; 
and  yonr  office  has  never  made  a  decision  that  has  become  final.  Yoar 
office  on  October  23, 1891,  held  that  the  case  came  within  the  provision 
of  the  confirmatory  act  of  1891.  When  the  case  reached  the  Depart- 
ment on  appeal,  the  departmental  decision  of  Angast  11, 1894,  directed 
that  it  be  remanded  to  the  local  officers  for  a  hearing.  The  depart- 
mental  decision  of  April  12, 1895  (20  L.  D.,  311),  denied  a  motion  for 
review  of  the  departmental  decision  ordering  a  hearing.  When  the 
hearing  was  had  yonr  office  raled  against  Bonnie — ^bnt  Bonnie  appealed. 
The  departmental  decision  of  Augast  4, 1896,  was  rendered  in  response 
to  said  appeal.  It  will  be  seen  that  in  none  of  the  decisions  above 
mentioned  has  a  judgment  against  Bonnie  been  rendered  that  has  yet 
become  final. 

Finally,  the  motion  contends,  in  substance,  that — 

(7).  At  the  date  of  the  alleged  encombrance  of  the  Boston  Safe  Deposit  and  Trnst 
Company,  the  Bonnie  entry  had  been  canceled  of  record,  and  whether  or  not  said 
cancellation  was  yalid,  the  entry  was  then  under  proceedings  by  the  government 
calculated  to  result  in  its  cancellation. 

The  fact  that  ^Hhe  Bonnie  entry  had  been  canceled  of  record"  has 
already  been  fully  discassed,  and  it  has  been  held  that,  inasmuch  as 
such  cancellation  was  improper  and  illegal,  the  entry  should  be  consid- 
ered as  though  legally  in  existence  at  the  date  of  the  confirmatory 
statute  of  March  3, 1891.  The  further  fact  that  "the  entry  was  then 
under  proceedings  by  the  government  calculated  to  result  in  its  cancel- 
lation" does  not  prevent  its  confirmation  under  said  act  in  the  interests 
of  a  transferee.  If  the  act  had  applied  only  to  entries  against  which 
proceedings  had  not  been  instituted,  there  would  have  been  no  need 
for  this  paragraph  of  the  act,  and  its  passage  would  have  been  a  vain 
and  sux>erfiuous  proceeding  on  the  part  of  the  legislative  powers. 

The  motion  for  review  is  denied. 


KESmEtVOIR  SITE— WITHDRAW  Air— PRE-EMPTION  FmNO. 

Mabia  H.  Williams. 

A  pre-emption  filing  made  subject  to  a  withdrawal  under  the  arid  land  act  of  Octo- 
ber 2,  1888,  that  is  awaiting  action  by  Congress,  may  by  suspended  until  such 
action  is  taken. 

Secretary  Francis  to  the  CommisHoner  of  the  OeneraX  Land  Office^  Decern- 
(I.  H.  L.)  her  15, 1896.  (W.  A.  E.) 

By  your  offiee  letter  of  October  1, 1889,  certain  lands  in  the  Salt 
Lake  City,  Utah,  land  district,  were  withdrawn  for  reservoir  purposes 
ander  the  act  of  October  2,  1888  {2b  Stat.,  526).    This  withdrawal 
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included  all  of  section  10  in  township  33  sontb,  range  2  west.  The  let- 
ter of  withdrawal  was  not  received  at  the  local  office,  however,  until 
October  7. 

In  the  meantime,  on  October  4, 1889,  Maria  H.  Williams  filed  pre- 
emption declaratory  statement  for  the  B.  ^  of  the  SB.  ^,  the  SW.  ^  of 
the  SB.  ^9  and  the  SB.  ^  of  the  KB.  ^  of  said  section  10,  alleging  settle- 
ment September  27, 1889. 

January  7, 1893,  she  submitted  final  proof,  which  was  rejected  by  the 
register  and  receiver  for  the  reason  that  the  land  covered  by  her  declar- 
atory statement  had  been  reserved  for  reservoir  purposes. 

On  appeal,  your  office  held  that  her  claim  was  subject  to  the  reservoir 
site  selection,  but  x)endiug  the  approval  or  rejection  of  said  selection  by 
the  Secretary,  her  filing  was  susiieiided. 

Appeal  from  this  action  brings  the  case  before  the  Department. 

The  arid  land  act  of  October  2, 1888,  provided  that: 

All  the  lands  which  may  hereafter  be  designated  or  selected  by  snch  United  States 
surveyors  for  sites  for  reservoirs,  ditches,  or  canals  for  irrigation  purposes  and  all 
lands  made  susceptible  of  irrigation  by  such  reservoirs,  ditches,  or  eanals  are  from 
henceforth  hereby  reserved  from  sale  as  the  property  of  the  United  States,  and  shall 
not  be  subject  after  the  passage  of  this  act  to  entry,  settlement,  or  occupation  until 
further  provided  by  law :  Pravidedf  That  the  President  at  any  time  in  his  discretion, 
by  proclamation,  may  open  any  portion  or  all  of  the  lands  reserved  by  this  provision 
to  settlement  under  the  homestead  laws. 

This  act  was  subsequently  amended  by  the  act  of  March  3, 1891  (26 
Stat.,  1095),  which  provided  that  reservoir  sites  located 

shall  be  restricted  to  and  shall  contain  only  so  much  land  as  is  actually  necessary 
for  the  construction  and  maintenance  of  reservoirs,  exclading  so  far  as  practicable 
land  occupied  by  actual  settlers  at  the  date  of  the  location  of  said  reservoirs. 

It  has  been  held  by  the  Department  in  several  cases  that  an  entry 
after  the  passage  of  the  act  of  October  2, 1888,  of  land  subsequently 
designated  as  a  reservoir  site  under  said  act  is  invalid,  but  may  be 
suspended  with  a  view  to  its  ultimate  allowance  under  section  17,  act 
of  March  3, 1891,  in  the  event  that  the  land  is  not  required  for  reservoir 
purposes.  Mary  E.  Bisbing,  13  L.  D.,  45;  Newton  F.  Austin,  18  L.  D., 
4;  Amanda  Gormack,  18  L.  D.,  352. 

On  August  18, 1894,  the  Department  directed  that  reservoir  site  Ko. 
10  (among  others),  containing  the  land  here  involved,  <^  continue  with- 
drawn from  disposition  to  await  further  action  by  Congress"  (MisceL 
Press  Copybook  290,  p.  494). 

The  papers  transmitted  by  your  office  letter  "G'^  of  August  31, 1893, 
are  accordingly  herewith  returned,  and  Mrs.  Williams'  filing  will  remain 
suspended  until  the  matter  of  these  reservoir  sites  has  been  acted  upon 
by  Congress. 
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SECOND  CONTEST— RES  JtTDICATA, 

PABCHEB  V.  GiLLEN. 

A  contest  shoald  not  be  allowed  on  an  issae  that  has  been  considered  and  finally 
determined  in  a  prior  suit  involving  the  rights  of  the  entryman. 

Secretary  Francis  to  the  Commissioner  of  the  General  Land  Office^  Decern- 
(I.  H.  L.)  her  15, 1896.  (B.  W.  H,) 

Tbe  motion  of  John  Gillen  to  review  and  reverse  the  departmental 
decision  of  April  28,  1896,  affirming  the  decision  of  your  office  of  April 
3, 1895,  in  which  you  sustained  the  contest  of  D.  W,  Parcher  agaiust 
Gillen's  homestead  entry.  No.  7121,  made  March  10, 1894,  for  the  N.  J 
WW.  i  and  lot  1,  Sec.  12,  T.  39  K,  R.  6  E.,  Wausau  land  district,  Wiscon- 
sin, having  been  filed,  and  it  appearing  that  proper  grounds  for  enter- 
taining said  motion  have  been  shown,  and  the  rules  of  practice  as  to 
service  upon  the  parties  and  filing  of  briefs  complied  with,  I  have 
examined  the  same. 

The  errors  assigned  as  the  basis  for  the  motion  may  be  groux>ed  for 
more  convenient  discussion  under  two  heads : 

1.  Whether  Gillen's  qualification  as  an  entryman  of  the  tract  in 
question  was  passed  upon  in  the  departmental  decision  of  the  case  of 
Gillen  v.  Beebe  (16  L.  D.,  306),  and  upon  the  motion  for  review  of  the 
same,  as  set  forth  in  L.  and  B.  letter  book  No.  279,  p.  319,  in  such  man- 
ner as  to  bring  it  within  the  rule  of  a^udged  questions,  as  held  by  the 
Department. 

2.  Whether  Gillen  secured  any  advantage  by  reason  of  his  alleged 
entry  prior  to  December  20,  1890,  which  would  bring  him  within  the 
prohibitive  provision  of  the  act  of  June  20,  1890  (26  Stat.,  169). 

The  tract  in  question  was  part  of  the  land  withdrawn  from  market 
by  proclamation  of  the  President,  of  April  5,  1881,  and  by  the  act  of 
Congress  of  Jane  20, 1890,  restored  to  the  public  domain,  subject  to 
entry  under  the  homestead  law. 

Section  3  of  this  act  is  as  follows: 

That  no  rights  of  any  kind  shall  attach  by  reason  of  settlement,  or  squatting,  upon 
any  of  the  lauds  hereinbefore  described,  before  the  day  on  which  said  lands  shall  be 
subject  to  homestead  entry  at  the  several  land  offices,  and  until  said  lands  are  opened 
for  settlement,  no  person  shall  enter  upon  or  occupy  the  same,  and  any  person  yio- 
lating  this  provision,  shall  never  be  permitted  to  enter  any  of  said  lands,  or  acquire 
any  title  thereto. 

The  act  by  its  terms  was  to  take  effect  six  months  after  its  approval 
by  the  President,  and  the  land  thus  became  subject  to  entry  and  settle- 
ment on  December  20, 1890. 

The  record  in  the  case  of  Gillen  v.  Beebe  et  dl.,  supra,  shows  that 
Beebe  made  homestead  entry  of  the  NE.  ^  ^W.  i  and  lots  1,  2  and  3 
of  Sec.  12,  T.  39  K,  R.  6  E.,  Wausau  land  district,  shortly  after  9  o'clock 
A.  M,,  December  20,  1890;  that,  upon  application  of  John  Gillen,  a 
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hearing  was  ordered  to  determine  his  rights  as  a  settler  npon  the  land 
under  his  application  made  January  8, 1891,  to  enter  the  N.  i  of  the 
NW.  4  and  lot  1  of  said  section,  in  which  he  alleged  settlement  Decem- 
ber 20, 1890,  "  between  the  hours  of  12  and  1  o'clock  A.  M.  of  that  day;" 
and  it  appearing  from  the  records  of  the  local  office  that  Samuel  H. 
Norton  had  applied  to  enter  lots  1,  2,  and  3,  and  the  NE.  ^  of  the  NW. 
^  of  said  section,  alleging  settlement  December  20, 1890,  he  was  also 
ordered  to  appear. 

As  a  result  of  the  hearing  the  local  officers  decided  in  favor  of  the 
settlers,  Gillen  and  Norton,  as  against  the  entryman  Beebe,  and  recom- 
mended the  cancellation  of  the  latter's  entry.  As  between  the  settlers 
it  was  recommended  that  an  amicable  settlement  be  made  between 
them;  and  in  default  of  this  the  privilege  of  entry  be  awarded  to  the 
highest  bidder. 

Beebe  appealed,  and  your  office  by  letter  of  April  9, 1892,  affirmed 
the  judgment  of  the  local  officers  as  to  the  cancellation  of  his  entry, 
but  modified  their  decision  by  allowing  Gillen  '^the  preference  right  to 
the  N.  i  NW.  J,"  and  Norton  *'tbe  preference  right  of  entry  to  lots  1, 
2  and  3."  Both  Beebe  and  Gillen  appealed;  thefornicr  assigning  error 
as  follows: 

In  holding  that  CongresB  meant  the  usual  day  of  twenty-four  hoars  in  the  aci 
of  June  20, 1890,  when  it  eyidently  meant  the  official  land  office  day,  commencing  at 

9  A.M. 

•  •  •  •  •  •  •  • 

In  not  finding  and  holding  that  John  Gillen  was  disqualified  to  make  entry  of  the 
land,  because  according  to  the  testimony  he  entered  upon  the  land  prior  to  the  day 
it  was  opened  to  entry,  to  wit,  before  9  o'clock  A.  M.,  on  December  20, 1890,  and 
thereby  forfeited  all  right  to  enter  the  same  under  the  act  of  June  20, 1890. 

In  not  finding  and  holding  that  Samuel  H.  Norton  was  disqualified  to  make  entry 
of  the  land,  for  the  reason  that  the  testimony  discloses  that  he  entered  on  the  land 
prior  to  the  day  it  was  opened  for  entry,  to  wit,  prior  to  9  o'clock  A.  M.  on  December 
20, 1890,  and  thereby  forfeited  all  right  to  enter  the  same  under  the  act  of  June  20, 
1890. 

In  holding  Beebe's  homestead  entry  for  cancellation  when  he  was  the  first  legal 
applicant  therefor  and  when  there  was  no  valid  adverse  claim  to  the  tract. 

In  finding  contrary  to  both  the  law  and  the  evidence. 

Gillen  alleged  as  error  the  awarding  to  Korton,  instead  of  to  himself, 
of  the  right  to  enter  lot  1.  While  Beebe's  chief  contention  and  reliance 
were  upon  the  proi)08itiou  that  the  word  "day"  as  employed  in  section 
3,  act  of  June  20, 1890,  meant  the  "business  day"  recognized  in  the 
practice  of  the  local  office,  and  not  the  calendar  day  of  twenty-four 
hours,  the  Department,  in  its  decision  upon  the  appeals,  considered  the 
qualifications  of  all  the  parties  to  the  controversy  to  make  entry  under 
the  act,  so  far  as  they  were  disclosed  by  the  record. 

In  Beebe's  assignments  of  error  the  alleged  disqualification  of  Gillen 
is  set  forth  in  substantially  similar  terms  as  those  used  in  the  case  of 
Norton.  Both  are  charged,  upon  the  testimony  at  the  hearing,  with 
having  entered  on  the  land,  prior  to  the  day  it  was  opened  to  entry,  to 
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wit,  prior  to  9  o'clock  A.  M.,  on  December  20, 1890,  and  having  thereby 
forfeited  all  right  to  enter  the  same  under  the  act  of  June  20, 1890. 

After  disposing  of  the  npecific  question  as  to  the  proper  conBtruction 
of  the  word  '^day,''  as  used  in  the  act,  the  decision  (16  L.  D.,  supraj) 
goes  on  to  say: 

Therefore  if  it  is  shown  that  Gillen  and  Norton  were  both  qualified  settlers  under 
said  aoty  it  follows  that  Beebe's  entry  should  be  canceled,  and  if  it  appears  that 
either  was  disqualified,  then  his  settlement  should  be  declared  ineffective. 

No  question  was  raised  as  to  the  safficiency  of  either  Gillen's  or 
Norton's  acts  of  settlement,  and  their  qaalificatious,  under  said  act, 
were  considered  apparently  without  restriction  to  the  period  between 
12  and  1  o'clock  A.  M.  of  the  20th  of  December.  This  view  is  sustained 
by  the  fact  that  Norton  was  found  disqualified  under  the  act  to  enter 
said  land  upon  the  authorities  cited  and  facts  presented  in  the  case, 
while  Gillen  was  allowed  to  enter  the  land  he  had  applied  for.  This 
judgment  of  the  Department  would  seem  to  be  sufficient  to  warrant 
the  conclusion  upon  Gillen's  part  that  his  qualifications  had  been  passed 
upon  and  that  he  could  safely  venture  ui)on  expenditures  for  the 
improvement  of  the  land. 

Norton  asked  for  a  review  of  the  decision  of  the  Department,  and 
Beebe  moved  for  a  rehearing  of  the  case.  (L  and  B.  279,  p.  319). 
Before  these  motions  came  up  for  consideration  Norton  executed  a 
release  of  all  his  rights  and  interest  in  lots  2  and  3  to  Beebe  <<for  value 
received/'  and  the  contest  narrowed  down  to  Beebe  and  Gillen. 

In  his  motion  for  rehearing  Beebe  made  oath  that  he  had  recently 
discovered  several  witnesses  who  would  testify,  in  case  an  opportunity 
is  afforded,  that  John  Gillen  had  entered  upon  and  occupied  water 
reserve  land  upon  the  19th  of  December,  1890,  in  violation  of  law.  The 
names  of  these  witnesses  are  given  and  their  affidavits  filed. 

Counter  affidavits  were  filed  upon  the  part  of  Gillen,  in  which  every 
material  allegation  contained  in  the  affidavits  of  Beebe  and  his  witnesses 
are  denied,  and  the  exact  whereabouts  of  Gillen,  from  the  morning  of 
the  19th  of  December,  1890,  until  midnight  of  that  day  are  stated  with 
great  particularity.  It  is  made  to  appear,  by  these  affidavits,  that 
Gillen  and  his  party  were  very  careful  not  to  go  upon  the  water  reserve 
land  prior  to  December  20,  1890,  but  that  two  minutes  after  midnight 
of  the  19th  of  said  month,  he  went  upon  the  land  in  question,  and 
made  settlement  thereon.  That  he  has  since  properly  resided  on  the 
land  is  not  questioned. 

In  concluding  the  decision  upon  Beebe's  motion  for  rehearing  it  is 
said : 

In  the  case  of  Sutton  et  al,  v.  Abrams  (7  L.  D  ,.136),  it  was  held  that  a  new  trial 
will  not  be  granted  on  the  ground  of  newly  discovered  evidence,  unless  snch  evidence 
is  of  that  character  to  necessarily  cause  the  trial  court  to  arrive  at  a  different  con- 
clusion. It  is  not  shown  to  my  satisfaction  that  the  newly  discovered  evidence  of 
Beebe  would  necessarily  have  that  effect  in  the  case  at  bar,  especially  in  view  of 
the  fact  that  such  evidence  would  aU  be  contradicted  by  witnesses  caUed  by  Gillen, 
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Judging  by  the  affidavits  now  before  me.  "So  far  om  ike  rig\t$  of  GilUn  are  ooueermed 
there  have  been  concurring  decisions  in  his  favor  by  the  local  officers,  the  Commissioner  and 
the  Secretary.  In  such  a  case  it  was  held  in  Matthiessen  and  Ward  v,  Williams  (6  L. 
D.,  95),  that  a  reviewing  tribunal  would  not  disturb  their  decision  if  there  was  any 
evidence  to  support  it,  and  unless  it  was  unquestionably  contrary  to  law. 

I  think  the  departmental  decision  complained  of  was  justified  by  the  evidence  then 
in  the  case,  and  I  do  not  think  the  new  evidence  which  it  is  proposed  to  submit,  in 
case  a  rehearing  should  be  ordered,  would  make  the  righte  of  the  parties  appear 
materially  difTerent.    The  motion  is  therefore  denied. 

This  decision  was  made  February  12, 1894. 

On  April  3, 1895,  In  the  contest  of  D.  W.  Parcher  v.  John  Oillen, 
involving  the  same  land  and  substantially  the  same  matter  as  was 
involved  in  the  case  of  Gillen  v,  Beebe  et  ahy  supra^  and  upon  Beebe's 
motion  for  rehearing  of  the  same,  as  above  given,  your  office  held  that 
the  action  of  the  Secretary  in  denying  said  motion  for  review  on  the 
ground  stated,  should  not  be  taken  as  precluding  further  investigation. 

From  the  evidence  in  the  case  you  believed  that  the  defendant  was 
on  "water  reserve"  land  on  December  19, 1890,  and  said  Gillen's  entry, 
No.  7121,  was  held  for  cancellation,  and  your  said  office  decision  was 
formally  affirmed  by  the  Department,  April  28, 1896. 

The  length  to  which  controversies  between  claimants  for  the  public 
lands  should  be  carried,  with  a  view  to  the  protection  of  the  govern- 
ment on  the  one  hand,  and  the  security  of  established  rights  ou  the 
other,  must  necessarily  depend  upon  the  circumstances  of  each  par- 
ticular case. 

The  policy  of  the  government,  as  reflected  in  the  decisions  of  this 
Department  has  been  to  put  an  end  to  contention  arising  from  this 
source,  as  soon  as  possible,  consistently  with  the  firm  maintenance  of 
its  laws;  and  it  has  become  a  well-settled  rule,  that  a  matter  once  in 
issue  and  adjudicated  may  not  be  litigated  again,  though  the  parties 
be  different,  or,  as  it  is  sometimes  expressed,  an  entryraan  can  not  be 
required  to  defend  a  second  time  on  a  charge  already  passed  ui>on  in. 
one  contest.  Therefore  it  is  that  the  Department,  as  a  reviewing  tribu- 
nal, will  not  disturb  concurring  decisions  of  the  local  office,  the  Com- 
missioner  and  the  Secretary,  if  there  is  evidence  to  support  them^  and 
tliey  are  not  unquestionably  contrary  to  law. 

John  Gillon  complains  that  this  rule  has  been  violated  by  the  reopen- 
ing and  readjudication  of  the  question  as  to  his  qualifications  to  enter 
the  land  in  dispute. 

It  is  not  strictly  an  issue  of  res  judicata^  because  there  is  not  an 
identity  of  parties;  nor  does  it  appear  from  the  record  that  the  charge, 
in  iotidem  verbis^  that  Gillen  entered  the  laud  on  the  19th  of  December 
was  made  at  the  hearing  of  Gillen  v,  Beebe  et  aL,  which  was  held  ux>on 
Gillen's  application  to  determine  his  rights  as  a  settler  thereon,  upon 
his  claim  that  he  had  made  settlement  between  the  hours  of  12  and  1 
A.  M.  of  the  2()th ;  but  the  government,  which  is  a  party  to  every  con- 
troversy of  this  sort,  does  not  seem  to  have  thus  limited  the  scope  of 
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its  inqoiry,  and  haring  ordered  Norton  who  was  also  alleging  settle* 
ment  on  part  of  the  tract  to  appear,  proceeded  to  consider  the  qualifi- 
cations of  the  parties  ^^as  settlers  under  the  act"  (26  Stat.,  169),  and 
rendered  judgment  accordingly. 

It  was  clearly  competent,  under  our  rules  of  practice,  in  a  case  of  this 
sort,  to  consider  the  general  issue  upon  thiB  specifications  of  error  as 
set  forth  in  Beebe's  appeal ;  and  that  this  was  done  is  shown  by  the  Sec- 
retary's language  in  denying  Beebe's  motion  for  rehearing,  in  which  he 
says: 

I  think  the  departmental  decision  complained  of  was  jastiiied  by  the  evidence  then 
in  the  case,  and  I  do  not  think  the  new  evidence  which  it  is  proposed  to  submit,  in 
case  a  rehearing  should  be  ordered,  could  make  the  rights  of  the  parties  appear  mate- 
rially different. 

The  new  evidence  Beebe  proposed  to  submit  was  upon  the  same  ques- 
tion Parcher  subsequently  raised  in  his  contest  for  the  same  land ;  and, 
as  it  was  held  insufficient  to  justify  a  rehearing,  it  ought  not  to  have 
been  entertained  in  a  new  contest.  Although  Parcher's  contest  affida- 
vit  alleged  abandonment  there  was  no  evidence  to  support  the  charge, 
and  the  record  of  the  contest  discloses  no  cause  of  action  that  had  not 
accrued  prior  to  the  Beebe  contest. 

I  am  therefore  of  the  opinion  that  as  the  rights  of  Gillen  under  his 
homestead  entry,  Ko.  7121,  were  fully  considered  and  sustained  by  the 
concurring  decisions  of  the  local  officers,  the  Commissioner  and  the  Sec- 
retary, in  a  former  contest,  they  should  not  again  have  been  called  in 
question. 

In  this  view  of  the  case  it  is  unnecessary  to  consider  the  question  pre- 
sented in  the  second  specification  of  error. 

The  departmental  decision  of  April  28, 1896,  is  accordingly  revoked. 
Parcher's  contest  will  be  dismissed,  and  Gillen's  entry  remain  intact. 


BAILBOAI>  GRAITT— INDEMNITT  S£IiECTIOK8-SP£CmCATIONS  OP  liOSS. 

Grinnell  V.  Southern  Pacific  E.  E.  Co.  (On  Eevievt). 

A  list  of  indemnity  selections  in  which  dne  specifications  of  loss  are  assigned,  shoald 
not  be  rejected  on  account  of  the  company's  failure  to  designate  losses  for  prior 
selections,  as  required  by  the  circular  of  August  4, 1885,  but  should  be  suspended 
awaiting  compliance  with  said  requirement;  and  a  list  so  filed  operates  to  pro- 
tect the  right  of  the  company  ftom  the  date  of  its  presentation. 

The  departmental  decision  herein  of  April  6, 1895,  22  L.  D.,  438,  recalled  and  vacated. 

Secretary  Francis  to  the  Commissioner  of  the  General  Land  Office^  Decern- 
(L  H.  L.)  her  15y  1896.  (F.  W.  C.) 

The  case  of  Emory  E.  Grinnell  v.  Southern  Pacific  Eailroad  Company, 

involving  the  S.  J  of  ^ihe  SW.  J  of  Sec.  35,  T.  25  S.,  E.  29  B.,  M.  D.  M., 

Yisalia  land  district,  California,  is  again  before  this  Department  for 

I  consideration;  the  motion  filed  on  behalf  of  the  company  for  review  of 
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departmental  decision  of  April  6, 1895  (22  L.  D.,  438),  having  been  enter- 
tained and  reiarned  for  service,  and  the  same  having  been  retamed 
bearing  evidence  of  service  npon  Grinnell. 

The  tract  involved  is  within  the  indemnity  limits  of  the  grant  to  said 
company  under  the  act  of  July  27, 1866  (14  Stat.,  292),  and  was  first 
included  in  a  list  of  selections  filed  by  the  company  on  December  9, 1885* 
This  list,  being  designated  as  list  No.  23,  contained  a  proper  designation 
of  losses  as  a  basis  for  the  selections  inchided  therein,  bat  was  rejected 
by  the  local  officers  because  the  company  had  not,  in  compliance  with 
the  circular  of  August  4, 1885  (4  L.  D.,  90),  designated  losses  for  pre- 
vious indemnity  selections  made  on  account  of  its  grant.  From  this 
action  the  company  appealed. 

Upon  consideration  of  said  appeal,  by  letter  of  November  4, 1891, 
your  office  advised  the  register  and  receiver  that  their  action  in  reject- 
ing the  list  was  not  warranted,  and  they  were  directed  to  further  con- 
sider the  same  and  to  require  the  selecting  agent  of  the  company  to  file 
a  new  list;  whereupon  the  company  prepared  list  No.  56,  in  which  the 
same  losses  were  assigned  for  the  selections  as  were  included  in  list 
No.  23.  Said  list  No.  56  was  approved  by  the  register  and  receiver  on 
May  10, 1892. 

It  appears  that  during  the  x>6ndency  of  the  company's  appeal  from 
the  rejection  of  its  list  No.  23,  the  re^ster  and  receiver,  on  January  16, 
1888,  permitted  Grinnell  to  make  homestead  entry  covering  the  tract 
above  described,  together  with  eighty  acres  in  the  adjoining  even 
numbered  section. 

On  August  15,  1893,  Grinnell  submitted  final  proof  upon  said  entry, 
which  was  rejected  by  the  local  officers  for  conflict  with  the  company's 
indemnity  selection;  from  which  action  he  duly  appealed  to  your  office. 

By  your  office  decision  of  January  12, 1895,  the  action  of  the  local 
officers  in  rejecting  Grinuell's  proof  for  conflict  with  the  company's 
indemnity  selection  was  approved  and  Grinuell's  entry  was  held  for  can- 
cellation ;  your  said  office  decision  holding  that  the  company's  rights 
under  its  selection  lists  related  back  to  the  date  of  the  first  presenta- 
tion. From  said  decision  Grinnell  prosecuted  the  case  by  appecfl  to 
this  Department;  said  appeal  being  considered  in  departmental  deci- 
sion of  April  6, 1896  (supra),  in  which  it  was  held  as  follows : 

The  qaestlon  thus  preaented  by  the  record  is:  did  the  company  gain  any  such  right 
by  the  filing  of  its  list  on  December  9, 1885,  as  wonld  bar  the  allowance  of  any  entry 
npon  a  tract  included  in  the  listf 

By  the  circular  of  August  4, 1885  (4  L.  D.,  90),  addressed  to  the  local  officers,  it  was 
directed — 

''Where  indemnity  selections  have  heretofore  been  made  without  specification  of 
losses,  you  will  require  the  companies  to  designate  the  deficiencies  for  which  such 
indemnity  is  to  be  applied  before  further  selections  are  allowed." 

In  referring  to  said  circular,  it  was  held  in  departmental  decision  of  May  1,  1891, 
in  the  case  of  Sawyer  v.  Northern  Pacific  R.  R.  Co.  (12  L.  D.,  460)— 

"The  subsequent  circular  of  Secretary  Lamar,  of  August  4,  1885  (4  Ii.D.,  90), 
requiring  a  basis  of  loss  for  such  selection,  was  not  designed  to  iuyalidate  selections 


DECISIONS   RELATING   TO   THE   PUBLIC   LANDS.  491 

theretofore  made,  but  required  the  company  to  designate  the  loases  in  lien  of  which 
such  prior  selections  had  been  made,  and  directed  the  district  officers  not  to  receive 
an.T  farther  selections  until  such  order  had  been  complied  with/' 

It  is  clear  therefore,  that  if  the  company  had  not  complied  with  the  circular  and 
specified  a  basis  for  selections  approved  prior  to  the  promulgation  of  said  circular, 
the  local  officers  were  justified  in  refusing  to  receive  further  indemnity  selections, 
and  no  rights  were  acquired  by  the  attempt  to  make  further  indemnity  selections, 
until  the  circular  had  been  complied  with,  which  you  report  was  not  until  October 
27,  1888. 

It  has  been  repeatedly  ruled  that  there  was  no  authority  for  an  indenmity  with- 
drawal on  account  of  the  grant  for  this  company,  and  that  no  rights  were  acquired 
within  the  indemnity  limits  until  selection  had  been  made  in  the  manner  prescribed. 

The  allowance  of  Grinneirs  entry  on  January  16,  1888,  was  therefore  proper. 

After  a  careful  consideration  of  the  matter  I  am  of  opinion  that  tlie 
former  decision  of  this  Department  is  in  error  in  refusing  to  accord  to 
the  company  rights  under  its  selection  list  presented  December  9, 1885, 
from  the  date  thereof ;  it  appearing  that  said  list  was  regular  and  proper, 
being  a  selection  of  lands  within  the  indemnity  limits  and  based  upon 
an  actual  loss  to  the  grant. 

While  it  is  true  the  circular  of  August  4, 1885,  requires  the  company 
to  designate  the  deficiencies  for  indemnity  selections  made  and  approved 
prior  to  its  date  without  the  designation  of  losses  before  further  selec- 
tions are  allowed,  yet  I  do  not  believe  its  purpose  was  to  estop  the  com- 
pany from  making  further  indemnity  selections  upon  a  valid  basis,  and 
thus  protect  itself  against  adverse  claims  within  such  limits,  until  it 
had  complied  with  the  circular,  but  rather  to  prevent  the  enlargement 
of  the  grant  by  continued  certification  of  indemnity  lands,  until,  by 
the  specification  of  losses  for  previous  selections  made  and  approved,  it 
had  been  shown  that  the  right  to  make  further  indemnity  selections 
existed. 

The  selection  list  of  December  9, 1885,  as  before  stated,  was  a  regu- 
lar and  proper  list,  and  ux>on  its  presentation,  accompanied  by  a  tender 
of  the  proper  commission,  it  would  seem  that  the  company's  rights  as 
to  such  tracts  were  fully  protected,  if,  upon  its  subsequent  compliance 
with  the  circular  of  1885,  by  the  specification  of  losses  for  previous 
selections  made  and  approved,  the  right  to  the  indemnity,  as  claimed, 
npon  the  basis  assigned,  actually  existed. 

It  is  urged  on  behalf  of  the  company  that  it  had,  prior  to  the  allow- 
ance of  Grinnell's  entry,  specified  a  loss  for  all  previous  indemnity 
selections  made  and  approved  within  the  Yisalia  land  district,  but  this 
I  not  believe  to  be  material,  as  the  grant  is  adjusted  as  a  whole. 

While  it  appears  from  your  report  previously  made  in  this  case  that 
th&  company  did  not  until  October  27, 1888,  complete  the  assignment 
of  losses  as  bases  for  the  previous  selections  made  and  approved  prior 
to  the  circular  of  1885,  yet  it  has  been  shown  that  after  complying  with 
eaid  circular,  the  right  to  indemnity,  as  claimed  in  the  list  of  December 
9, 1885,  exists.  It  would  therefore  seem  that  the  proper  action  to  have 
been  taken  by  the  local  officers  npon  said  list  of  1885  would  have  been 
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to  sasx)end  tlie  same  awaiting  the  company's  compliance  with  said 
circalar. 

If  any  irregularity  existed  in  the  matter  of  the  selections  made  by 
this  company,  it  was  in  those  made  prior  to  the  circalar  of  1885,  which 
it  was  not  the  porpose  of  said  circalar  to  hold  to  be  invalid. 

In  so  far  as  the  decision  under  review  holds  that  no  rights  were 
acquired  by  the  attempt  to  make  fhrther  indemnity  selections,  until 
the  circular  of  August  4, 1885,  had  been  complied  with,  the  same  is 
rec'-alled  and  vacated,  and  your  office  decision  holding  that  the  com- 
pany's rights  relate  back  to  the  date  of  the  presentation  of  its  first 
list,  is  affirmed. 

In  the  decision  under  review  it  is  further  stated  that — 

Your  office  decision  holdn  that  ''  there  is  nothing  of  record,  or  in  the  proof  made 
by  Grinnel],  showing  the  initiation  of  a  right  or  claim  to  the  land  prior  to  or  at  the 
date  when  the  company  first  applied  for  it." 

The  proof,  however,  shows  that  the  land  ''  liad  been  actually  settled  apon  and 
occupied  ever  since  the  spring  of  1870.'' 

It  is  true  that  the  qualifications  of  the  settler  are  not  set  forth,  audit  would  be 
necessary  to  order  a  hearing  to  determine  the  status  of  the  land  at  the  date  of  selec- 
tion, but  as  I  am  of  the  opinion  that  no  rights  were  acquired  by  the  selection  of 
December  9, 1885,  and  that  GrinnelVs  entry  was  properly  aUowed  on  January  16, 
1888,  the  question  as  to  the  status  of  the  land  on  December  9, 1885,  becomes  inuna- 
terial. 

In  view  of  the  action  herein  taken  ui>on  the  company's  selection,  and 
of  the  showing  made  in  GrinnelPs  proof,  I  have  to  direct  that  a  hearing 
be  ordered,  after  due  notice,  in  order  to  determine  the  exact  status  of 
the  land  at  the  date  of  the  presentation  of  the  company's  list  of  selec- 
tions, on  December  9, 1885. 

Herewith  are  returned  the  papers  for  your  further  action  in  accord- 
ance with  the  direction  herein  given. 


BEIJNQUISHME70?— PBACTICB--CERTIORABI. 

Walters  v.  Nobthebn  Paoipio  K  E.  Oo. 

A  relinquishment  takes  effect  when  it  is  filed  in  the  local  office  and  operates  eo 
instanti  t-o  release  the  land  from  the  effect  of  the  filing  or  entry.  The  subsequent 
notation  of  the  relinquishment  on  the  records  of  the  General  Land  Office  is 
merely  a  clerical.act. 

An  application  for  certiorari  will  not  be  granted,  where  it  appears  that  the  Com* 
missioner's  decision,  if  before  the  Secretary  on  appeal,  would  be  afltoned. 

Secretary  Francis  to  the  Commissioner  of  the  General  Land  Office^  Decern- 
(I.  H.  L.)  her  15, 1896.  (W.  A.  B.) 

The  SW.  i  of  the  SE.  J  of  Sec.  13,  T.  13  N.,  K  18  B.,  North  Yakima, 
Washington,  land  district,  is  within  the  limits  of  the  withdrawal  upon 
the  map  of  amended  general  route  of  the  branch  line  of  the  I^orthern 
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Padflc  Bailroad,  and  on  definite  location  of  tbe  road,  as  shown  by  map 
filed  May  24, 1884,  it  fell  within  the  primary  or  granted  limits. 

March  15, 1886,  John  W.  Walters,  who  claims  that  he  has  lived  on 
this  land  since  1880,  was  X)ermitted  to  file  desert  land  declaration  there- 
for. He  subsequently  made  proof  and  final  certificate  was  issued  on 
December  13, 1886.  The  railroad  company,  however,  protested  against 
the  acceptance  of  said  proof,  upon  the  ground  that  it  had  acquired 
said  land  under  its  grant.  *  « 

Ailer  various  orders  and  actions  by  your  office  and  the  Department, 
this  case  was  consolidated  with  that  of  the  Northern  Pacific  Bailroad 
Company  v.  Shedrick  J.  Lowe,  involving  the  SE.  ^  of  the  SE.  ^  of  the 
same  section  (which  Lowe  claimed  by  purchase  from  Walters),  and  a 
hearing  was  ordered  to  determine  the  status  of  the  S.  J  of  the  SE.  }  of 
said  section  13  on  May  24, 1884,  the  date  the  grant  took  efiect. 

As  a  result  of  this  hearing,  which  was  had  on  July  25, 18d4,  the  local 
officers  found  that  at  the  date  of  the  definite  location  of  the  road  John 
W.  Walters  was  residing  upon  and  claiming  the  S.  J  of  the  SB.  J  of 
said  section ;  that  he  had,  prior  to  that  time,  exhausted  his  rights  under 
the  settlement  laws;  and  that  consequently  his  settlement  on  this  land 
did  not  except  it  from  the  operation  of  the  grant. 

Both  Walters  and  Lowe  appealed  to  your  office,  and  the  railroad 
company  filed  motion  to  dismiss  these  appeals,  for  the  reason  that 
they  had  been  served  on  U.  G.  Humphrey,  an  agent  of  the  company  at 
North  Yakima,  and  not  on  F.  M.  Dudley,  the  attorney  designated  by 
said  company  to  receive  notices  and  papers  relating  to  the  grant. 

This  motion  was  sustained  by  your  office  decision  of  May  18, 1895; 
the  appeals  were  dismissed ;  and  the  action  of  the  register  and  receiver 
was  affirmed. 

Subsequently,  by  your  office  letter  of  June  14, 1895,  the  case  was 
reopened  as  to  Lowe,  it  having  been  shown  that  his  appeal  had,  as  a 
matter  of  fact,  been  served  upon  Dudley,  and  the  usual  time  was  allowed 
him  in  which  to  file  further  appeal. 

Lowe  thereupon  appealed,  and  the  record  in  the  consolidated  case 
was  forwarded  to  the  Department. 

On  September  6,  1895,  Walters  also  filed  appeal,  the  delay  being 
explained  by  affidavits  tending  to  show  that  neither  he  nor  his  attor- 
neys had  ever  been  served  with  a  copy  of  your  office  decision  of  May 
18, 1895,  adverse  to  him,  and  that  a  letter  to  his  Washington  attorneys 
directing  them  to  file  appeal  miscarried  in  the  mails  and  was  never 
delivered  to  said  attorneys.  Your  office,  however,  declined  to  forward 
said  appeal,  for  the  reason  that  as  he  had  not  taken  proper  appeal  from 
the  decision  of  the  local  officers,  appeal  did  not  lie  from  the  action  of 
your  o^ce  in  the  matter. 

April  16, 1896,  Walters  filed  an  application  for  writ  of  certiorari,  and 
said  application  is  now  before  the  Department  for  consideration. 

It  appears  that  on  October  3, 1896,  the  Department  rendered  a  deci- 
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sion  on  Lowers  appeal,  but  Walters'  rejected  appeal  and  his  application 
for  writ  of  certiorari  having  become  separated  from  the  record  in  the 
consolidated  case  by  the  action  of  year  office  in  forwarding  Lowe's 
appeal  and  declining  to  forward  that  of  Walters,  said  application  was 
not  considered  by  the  Department  at  that  time. 

It  was  held  by  the  Department  in  said  decision  (23  L.  D.,  331)  that 
Walters'  settlement  on  the  S.  ^  of  the  SE.  ^  of  said  section  at  the  date 
of  the  definite  location  of  the  road  was  not  sufficient  to  except  the  land 
from  the  operation  of  the  grant  as  he  had  previously  exhausted  bis 
rights  under  the  settlement  laws.  It  was  further  held  incidentally  that 
notice  of  an  appeal  served  upon  a  duly  recognized  agent  of  a  railroad 
company  is  a  proper  and  sufficient  service. 

As  the  failure  of  Walters  to  come  properly  before  the  Department 
by  appeal  was  due  to  the  erroneous  action  of  your  office  in  dismissing 
his  appeal  from  the  local  office  and  refusing  him  the  right  of  further 
appeal  to  the  Department,  said  departmental  decision  of  October  8, 
189G,  can  not  be  held  binding  as  to  hini.  It  was  through  no  fault  of 
his  that  he  was  not  represented  here  at  that  time.  So  far,  then,  as  his 
rights  are  concerned,  this  application  for  writ  of  certiorari  must  be 
treated  as  if  said  departmental  decision  had  never  been  rendered. 

The  records  of  your  office  (of  which  the  Department  takes  judicial 
notice)  show  that  Walters  had  entered  land  under  both  the  homestead 
and  pre-emption  laws  prior  to  the  date  he  claims  he  settled  on  the  tract 
in  dispute,  and  consequently  had  exhausted  his  rights  under  the  settle- 
ment laws.    This  fact  is  not  denied  by  him. 

lie  claims,  however,  that  said  tract  was  excepted  from  the  grant  by 
reason  of  a  pre-emption  filing  therefor,  made  in  1876,  in  the  name  of 
John  W.  Miller,  and  remaining  uncanceled  at  the  date  of  the  definite 
location  of  the  road. 

It  appears  from  your  office  records  that  Miller's  relinquishment  was 
filed  in  the  local  office  in  1879,  but  for  some  reason,  which  does  not 
appear,  the  attention  of  your  office  was  not  called  to  said  relinquish- 
ment until  1896,  when  it  was  formally  canceled  on  the  records  of  your 
office. 

A  relinquishment  takes  effect  when  it  is  filed  in  the  local  office  and 
operates  eo  instanti  to  release  the  land  from  the  effect  of  the  filing  or 
entry.  The  subsequent  notation  of  the  relinquishment  on  the  records 
of  your  office  is  merely  a  clerical  act. 

It  thus  appears  that  at  the  date  of  the  definite  location  of  the  road, 
the  land  here  involved  was  not  covered  by  such  a  claim  as  would  except 
it  from  the  operation  of  the  grant,  and  that  if  Walters  were  regularly 
before  the  Department  on  appeal,  your  office  decision  awarding  the 
land  to  the  railroad  comj)any  would  have  to  be  affirmed. 

An  application  for  certiorari  will  not  be  granted  where  it  appears 
that  the  Commissioner's  decision,  if  before  the  Secretary  on  appeal, 
would  be  affirmed.    (Swanson  v.  Galbraith,  21  L.  D.,  109.) 

The  application  is  accordingly  denied. 
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LOWENSTBIN  V.  OBNE. 

Motion  for  review  of  departmeutal  decision  of  Angast  28, 1896,  23 
L.  D.,  285,  denied  by  Secretary  Francis,  December  15, 1896, 


soi^iebs  ai>i>itionai<  hom£steai>-act  of  mabch  89  1898. 

William  Hall  et  al. 

The  act  of  March  3, 1893,  providing  for  the  perfection  of  title  under  soldiers'  addi- 
tional homestead  entries,  made  on  "  certificates  of  right,"  was  for  the  protection 
only  of  persons  holding  under  the  certificates  issued  by  the  Commissioner  of  the 
General  Land  Office  in  accordance  with  the  circular  regulations  of  May  17, 1877. 

Secretary  Francis  to  the  Ooinmissianer  of  the  Oenerdl  Land  Office,  Decern- 
(L  H.  L.)  her  15, 1896.  (W.  M.  W.) 

Thomas  J.  Groves  appealed  from  yonr  office  decision  of  April  21, 
1893,  holding  for  cancellation  soldier's  additional  homestead  entry  of 
the  NB.  J  of  the  SW.  J  and  lot  7,  Sec.  2,  T.  22  K,  E.  20  E.,  Waterville, 
Washington,  land  district,  and  from  your  office  decision  of  December 
5, 1893,  refusing  to  reconsider  said  decision.  On  the  17th  of  February, 
1896,  my  predecessor  rendered  a  decision  in  said  case,  but  before  the 
promulgation  thereof  the  same  was  recalled  for  re-examinatiou. 

Such  examination  has  been  made.  The  record  shows  that  one  Wil- 
liam Hall  made  homestead  entry  on  March  7, 1872,  for  the  K.  ^  of  the 
NW.  J  of  Sec.  2,  T.  3  S.,  R.  5  W.,  at  the  Oregon  City  land  office,  Oregon, 
containing  77.62  acres.  Final  certificate  issued  thereon  October  13, 
1874,  and  patent  December  30, 1874. 

Hall  made  soldier's  additional  homestead  entry  at  the  same  land 
office  on  July  8, 1880,  for  lots  1  and  3,  Sec.  23,  and  lot  3  of  Sec.  26,  T.  9 
.  S.,  B.  3  W.,  containing  97.85  acres.  Final  certificate  was  issued  on  the 
date  of  the  entry.  Ko  notation  showing  said  additional  entry  was 
posted  in  the  tract  book  containing  Hall's  original  entry. 

On  May  12, 1892,  the  local  officers  at  Waterville,  Washington,  trans- 
mitted Hall's  application  to  make  a  soldier's  additional  homestead  entry 
for  the  NE.  J  of  the  SW.  J  and  lot  7,  of  Sec.  2,  T.  22  K,  E.  20  E.,  con- 
taining 89.50  acres.  The  tract  books  of  your  office  failing  to  show  the 
existence  of  Hall's  first  additional  entry  (said  entry  being  under  sus- 
pension pending  the  consideration  of  the  rights  of  a  railroad  company 
to  the  tract  embraced  therein),  and  the  applicant  making  oath  that  he 
had  never  made  a  prior  additional  entry,  your  office  on  the  5th  day  of 
August,  1892,  directed  the  register  and  receiver  of  the  local  office  to 
allow  Hall's  second  soldier's  additional  application,  and  the  same  was 
allowed  by  them  on  the  26th  day  of  August,  1892.  Afterwards,  th^ 
fact  tiiat  Hall  had  made  a  prior  soldier's  additional  entry  was  dis- 
covered, and  your  office,  by  letter  of  April  21, 1893,  advised  the  local 
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officers  that  Hall  had  exhaastcd  his  right  by  his  prior  entry  made 
at  Oregon  Oity,  and  thereupon  the  additional  entry  made  by  Hall  at 
Waterville,  Angnst  26, 1892,  was  held  for  cancellation. 

On  May  22,  1893,  counsel  for  Hall's  trausferee  filed  a  motion  for 
review  of  your  office  decision  of  April  21, 1893,  in  behalf  of  the  trans- 
feree of  said  Hall.  Said  attorneys  filed  an  argument  in  support  of  the 
motion  for  review,  and  also  an  abstract  of  title  showing  that  on  Sep- 
tember 9,  1892,  Hall  deeded  the  land  in  question  to  one  Thomas  J. 
Groves.  They  also  filed  an  ajpplication  of  said  Groves  to  be  allowed  to 
perfect  title  to  said  land  by  paying  the  government  price  therefor  in 
accordance  with  the  act  of  March  3, 1893  (27  Stat,  593). 

On  December  5, 1893,  your  office  overruled  Groves's  motion  for  review 
of  your  office  decision  of  April  21, 1893,  and  denied  his  application  to 
be  allowed  to  acquire  title  to  the  land  in  question  under  the  act  of 
March  3, 1893. 

Groves  appeals. 

Appellant  alleges  the  following  errors: 

1.  In  holding  said  entry  for  canceUation  in  the  first  instance  withont  considering 
the  rights  of  the  transferee  Groves,  nnder  act  of  1893. 

2.  In  assuming^  in  the  absence  of  any  distinguishing  words  in  the  said  act  of  1898, 
that  one  form  of  certificate  was  intended  to  be  embraced  within  its  provisione  and 
another  form  excluded. 

3.  In  holding  that  because  the  errors  and  frauds  under  the  special  form  of  certifi- 
cate employed  since  February  13, 18S3,  have  been  fewer  in  number  than  those  under 
the  general  form  of  certificate  used  before  that  date,  no  reason  exists  for  applying 
the  statute  to  the  later  certificates,  and  that  it  was  not  enacted  with  reference  to 
them. 

4.  Error  in  holding,  in  effect,  that  a  letter  of  the  Commiasioner  to  the  local  offi- 
cers, such  as  that  quoted  in  Wm.  Hall's  case,  advising  them  that  Hall's  application 
to  enter  certain  land  as  a  soldier's  additional  homestead  had  ''  been  examined  in 
connection  with  the  records  of  this  office  and  no  objection  thereto  are  found,"  is  not 
a  certificate,  within  the  legal  definition  of  the  term. 

"Certificate. — A  statement  in  writing  by  a  person  having  a  public  or  official 
status,  concerning  some  matter  within  his  knowledge  or  authority."  (Am.  Sl  £ng. 
Enc.  of  Law,  Vol.  3,  p.  59.) 

6.  Error  in  concluding  from  the  circumstances,  and  the  language  of  the  act  (March 
3, 1893,)  that  it  does  not  apply  to  all  soldier's  additional  entries  made  prior  to  its 
passage,  whether  by  the  soldier  in  person  or  by  his  duly  authorized  agent. 

6.  Error  in  assuming  from  the  circumstances,  or  anything  contained  in  the  act, 
that  it  was  the  intention  of  Congress  to  exclude  from  its  operation  or  benefits  a  class 
of  special  oertificatee  which  had  been  employed  for  a  period  of  more  than  ten  years 
before  its  passage,  and  without  which  special  certificate  no  soldier's  additional  entry 
had  been  aUowed  during  that  period. 

7.  Error  in  rejecting  the  application  of  Thos.  J.  Groves. 

The  snndry  civil  appropriation  bill  of  March  3, 1893  (27  Statntes, 
572,  on  page  593),  contains  the  provisions  under  which  Groves,  as  the 
transferee  of  HaU,  claims  the  right  to  perfect  his  title  to  the  land  in 
question  by  pajring  the  government  price  for  it.    Said  act  is  as  follows: 

That  when  soldiers'  additicmal  homestead  entries  have  been  made  or  initiated  upon 
certificate  of  the  Commissioiier  of  the  Greneral  Land  Office  of  the  right  to  make  such 
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entry,  and  there  is  no  adverse  claimant,  and  such  certificate  is  fonnd  erroncons  or 
invalid  for  any  cause,  the  purchaser  thereander,  on  making  proof  of  snch  purchase, 
may  perfect  his  title  by  payment  of  the  government  price  for  the  land;  but  no  per- 
son shall  be  permitted  to  acquire  more  than  one  hundred  and  sixty  acres  of  public 
land  through  the  location  of  such  certificate,  etc. 

As  to  the  facts  in  the  case,  it  is  clear  that  HalPs  second  soldier's 
additional  entry  is  in  excess  of  his  legal  rights.  The  conveyance  by 
Hall  to  Groves  was  actually  made  for  a  valuable  consideration,  and 
Groves  has  not  transferred  the  land.  From  these  facts  it  is  clear  that, 
if  Hall's  soldier's  additional  entry  had  been  made  or  initiated  upon  a 
certificate  of  right  issued  by  the  Commissioner  of  the  General  Land 
Office,  Groves  would  be  entitled  to  perfect  his  title  to  the  land  in  ques- 
tion by  paying  the  government  price  therefor,  notwithstanding  the 
fact  that  Hall's  entry  was  originally  illegal,  if  such  certificate  should 
be  found  to  have  been  erroneously  issued  or  invalid  for  any  cause.  This 
is  so  where  the  entry  is  made  or  initiated  upon  such  certificate,  either 
by  the  soldier  or  by  any  good  faith  purchaser  of  such  certificate.  See 
Charles  Holt,  16  L.  D.,  294;  Kisiah  Goodnight,  Id.,  319;  Yellow  Dog 
Improvement  Co.,  18  L.  D.,  77;  John  W.  Green,  19  L.  D.,  466. 

The  act  under  consideration  is  not  ambiguous.  Its  requirements  are 
plain  and  easily  understood.  There  must  be  an  entry  either  made  or 
initiated  upon  a  certificate  of  right  issued  by  the  Commissioner  of  the 
General  Land  Office;  there  must  be  no  adverse  claimant;  such  certifi- 
cate must  be  found  to  have  been  erroneously  issued  or  invalid  for 
some  cause;  the  purchaser  of  the  land  covered  by  such  entry,  or  the 
purchaser  of  such  certificate,  as  the  case  may  be,  must  make  proof  of 
his  purchase.  When  all  of  these  requirements  are  met,  then  such  pur- 
chaser may  be  permitted  to  acquire  title  to  the  land  embraced  in  the 
entry  upon  payment  of  the  government  price  for  it.  But  no  person 
can  be  permitted  to  acquire  title  to  more  than  one  hundred  and  sixty 
acres  of  public  land  through  the  location  of  such  certificate.  It  follows 
that,  if  any  one  or  more  of  these  prerequisites  are  wanting  in  any 
given  case,  the  purchaser  is  not  entitled  to  perfect  his  title;  they  all 
must  concur  in  order  to  bring  a  purchaser  within  the  provisions  of 
the  act. 

The  underlying  foundation  for  the  acquisition  of  title  from  the  gov- 
ernment under  the  act  is  the  certificate  of  right  issued  by  the  Commis- 
sioner of  the  General  Land  Office.  In  the  absence  of  such  certificate 
the  statute  has  no  application.    See  Gregg  et  al,  v.  Lakey,  17  L.  D.,  60. 

The  only  remaining  question  to  be  determined  is,  whether  the  entry 
of  Hall  was  made  upon  such  a  "certificate"  as  the  act  of  March  3, 
1893,  swpra^  contemplates.  In  order  to  determine  this  question  a  brief 
reference  to  the  practice  of  the  land  department  with  respect  to  issuing 
certificates  of  soldiers'  rights  to  make  additional  entries,  and  the  fa«ts 
connected  with  Hall's  entry,  seems  to  be  proper  and  necessary. 

By  circular  letter  of  your  office  of  May  17, 1877,  soldiers'  additional 
homestead  entries  were  provided  for;  and  in  cases  where  such  rights 
1814— VOL  23 32 
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at  that  time  remained  in  the  hands  of  the  parties  in  interest  it  was 
provided: 

To  secure  these  rights  it  is  required  that  a  full  recital  of  military  service  be  pre- 
seoted  to  this  office,  with  dne  proof  of  the  identity  of  the  party  making  the  claim, 
and  with  proper  reference  to  his  original  homestead  entry,  giving  the  name  of  the 
district  office,  date  and  number  of  entry,  and  description  of  the  land.  In  addition, 
a  detailed  statement,  under  oath,  must  be^'^led  by  the  party  in  interest,  setting 
forth  the  facts  respecting  his  right  to  make  the  entry,  and  containing  his  declara- 
tion that  he  has  not  in  any  manner  exercised  his  right,  eiMier  by  previous  entry  or 
application,  or  by  sale,  transfer,  or  power  of  attorney,  but  that  the  same  remains  in 
him  unimpaired.  He  must  also  declare,  under  oatb,  that  he  has  made  fuU  compli- 
ance with  the  homestead  law  in  the  matter  of  residence  upon,  cultivation  and 
improvement  of  his  original  homestead  entry ;  and  should  further  recite  whether  or 
not  he  has  proved  up  his  claim  and  received  a  patent  of  the  land. 

When  these  papers  are  filed  and  examined,  they  will,  if  found  satisfactory,  be 
returned,  with  a  certificate  attached  recognizing  the  right  of  the  party  to  make 
additional  entry  under  the  law ;  and  when  presented  with  a  proper  application  at 
any  district  land  office,  either  by  the  party  entitled  or  his  agent  or  attorney,  they 
will  be  accepted  by  the  register  and  receiver,  and  forwarded  with  the  entry  papers 
to  this  office  in  the  usual  manner. 

Under  this  circular  the  Commissioner  of  the  General  Land  Office 
issaed  certificates  reciting  that: 

In  accordance  with  Official  Circular,  issued  from  this  office,  dated  May  17,  1877, 

I, ,  Commissioner  of  the  General  Land  Office,  do  hereby  certify  that 

who  made  original  homestead  entry  No ,  at  ,  dated  ^ 

containing acres,  is  entitled  to  an  additional  homestead  entry  not  exceeding 

acres,  as  provided  in  Section  2306,  Revised  Statutes  of  the  United  States. 

f 
Commiisioner  of  the  General  Land  Office. 

By  circular  of  February  13, 1883  (1  L.  D.,  654),  the  circular  of  May 
17, 1877,  was  modified,  and  the  practice  of  Issuing  soldiers'  additional 
certificates  of  right  was  discontinued. 

On  February  18, 1890,  your  office  issued  a  circular  letter  requiring 
local  officers,  in  cases  where  parties  applied  to  make  entry  under 
section  2306  of  the  Revised  Statutes  and  the  right  claimed  was  not 
certified  under  the  circular  of  May  17, 1877,  and  the  certificate  pre- 
sented in  support  of  the  claim,  the  local  officers  were  directed  to 

forward  the  pax>ers  to  this  office  for  examination  in  connection  with  the  official 
records,  after  making  the  notations  on  your  records  necessary  to  show  the  pendency 
of  the  application  ....  and  await  instructions,  before  taking  any  further  action 
in  the  case. 

On  May  12, 1892,  the  register  at  Waterville,  Washington,  pursuant 
to  the  circular  of  February  10, 1890,  forwarded  to  your  office  Hall's 
application  to  make  additional  entry  of  the  laud  in  question,  and  on 
August  5, 1892,  your  office  informed  the  local  office  that  Hall's  applica- 
tion ^'has  been  examined  in  connection  with  the  records  of  this  office, 
and  no  objections  thereto  are  found.  The  papers  ai'e  herewith  returned 
for  allowance  of  the  entry.  .  .  .  ^  Hall's  additional  entry  was 
accordingly  allowed  by  the  register  and  receiver  on  August  26, 1892. 

Oounsel  for  appellant  insist  that  the  letter  of  your  office  of  August 
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5, 1892,  should  be  treated  the  same,  and  given  the  same  force  and  effect, 
under  the  act  of  March  3, 1893,  suj^a^  as  a  certificate  of  right  issued 
under  the  circular  of  May  17, 1877. 

The  certificates  under  the  circular  of  May  17, 1877,  were  technically 
known  as  "certificates  of  right,"  and  in  character  were  scrip  that  could 
be  located  by  agent  or  the  holder  upon  unappropriated  public  land 
wherever  found.  Under  said  circular  there  were  over  6,600  of  these 
certificates  issued,  covering  an  area  of  about  400,000  acres  of  land. 

At  the  date  of  the  passage  of  the  act  of  March  3, 1893,  supra^  there 
were  enough  of  these  certificates  outstanding  to  cover  something  like 
10,000  acres  of  land;  many  entries  had  been  made  or  initiated  under 
such  certificates  by  purchasers,  by  agents  and  attorneys  in  fact;  the 
issuance  of  the  certificates  was  discontinued  on  account  of  the  many 
frauds  connected  with  their  procurement,  location,  sales  and  attempted 
transfers.  The  act  was  evidently  passed  for  the  benefit  of  the  purchas- 
ers of  the  certificates  of  right  where  entries  had  been  made  or  initiated 
ui>on  such  certificate,  as  well  as  purchasers  of  the  land  covered  by  such 
entries.  It  is  remedial  in  character,  and  in  all  matters  within  its  pur- 
view should  receive  a  liberal  construction ;  at  the  same  time  it  can  not 
be  extended  so  as  to  embrace  entries  not  within  its  letter  or  spirit. 
The  language  of  the  act  is  plain  and  unambiguous.  It  clearly  limits 
its  benefits  to  entries  made  or  initiated  upon  certificates  of  right  issued 
by  the  Commissioner  of  the  General  Laud  OflBce.  The  "certificates" 
of  right  referred  to  in  the  act  are  evidently  the  "certificates"  of  right 
issued  under  the  circular  of  May  17, 1877.  The  language  of  the  act 
clearly  confines  and  limits  its  benefits  to  entries  made  or  initiated 
under  this  particular  kind  of  certificates.  *  It  does  not  in  spirit  or  letter 
cover  statements  made  by  your  office,  such  as  made  in  the  case  at  bar 
in  regard  to  Hall's  soldier's  additional  application. 

It  is  clear  that  said  act  has  no  application  to  a  soldier's  additional 
entry  when  made  in  person,  unless  it  should  appear  that  such  entry 
has  been  made  or  initiated  upon  a  certificate  of  right  issaed  by  the 
Commissioner  of  the  General  Land  Office  under  the  circular  of  May 
17, 1877. 

The  Department  has  heretofore  held  this  to  be  the  proper  construc- 
tion of  said  act.  Harmick  v.  Butts  et  al.  and  Harmick  v.  Sheppard  et 
alj  20  L.  D.,  516. 

For  the  foregoing  reasons,  your  office  decisions  appealed  from  are 
hereby  affirmed. 

The  departmental  decision  rendered  in  this  case  on  February  17, 
1896,  is  hereby  recalled  and  set  aside,  and  the  foregoing  decision  is 
substituted  for  that  of  February  17, 189& 
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BA£LBOAI>  GRANT-INBEMNITT  WITHI>RAWAI«. 

Southern  Pacific  S.  R.  Co.  v.  Kanawter, 

Ad  execntive  withdrawal  for  indemnity  pnrpoees  is  in  yiolation  of  thetermB  impoMd 
in  the  grant  of  Jaly  27,  1866,  and  is  withont  effect  except  as  notice  of  the  Umits 
within  which  the  company  wonld  be  entitled  to  select  indemnity. 

Secretary  Francis  to  the  Commissioner  of  the  General  Land  Office^  Decern- 
(LH.L.)  ber  15,1896.  (F.W.C.) 

With  your  office  letter  of  October  14, 1896,  was  forwarded  a  motion, 
filed  on  belialf  of  the  Southern  Pacific  Eailroad  Company,  for  review 
of  departmental  decision  of  August  31,  1896  (not  reported),  in  the  case 
of  said  company  v.  Peter  A.  Kanawyer  and  others,  involving  certain 
lands  within  the  Yisalia  laud  district,  California. 

These  lauds  are  within  the  indemnity  limits  of  the  grant  to  said  com- 
pany and  were  first  applied  for  on  account  of  the  grant  as  indemnity 
on  October  4, 1887.  The  lists  of  that  date  were  first  rejected  by  the 
local  officers  because  the  lost  lands  assigned  as  bases  for  the  selections 
were  not  in  their  district,  and  afterwards  because  the  lost  lands  were 
not  opposite  to  those  sought  to  be  selected. 

(Jpon  appeal  your  office  held  the  reasons  assigned  not  to  be  good 
and  directed  that  the  lists  be  accepted  if  upon  further  examination  no 
other  reason  appeared  for  their  rejection.  The  local  officers  thereupon 
accepted  the  lists  as  to  certain  of  the  lauds  covered  thereby  but  rejected 
the  same  as  to  others;  from  which  action  the  company  appealed. 

Upon  said  appeal  your  office  held  that  the  company  should  present  a 
clear  list  made  up  from  those  tracts  not  in  conflict  and  include  the 
conflicts  in  a  separate  list;  in  accordance  with  which  a  new  list  was 
presented  as  to  the  conflicts,  which  is  the  list  now  under  consideration. 

The  indemnity  withdrawal  formerly  recognized  on  account  of  this 
grant  was  revoked,  at  the  same  time  other  indemnity  withdrawals  were 
revoked,  by  order  of  August  15, 1887.  Although  the  lands  were  by 
the  terms  of  the  order  of  revocation  held  to  be  subject  to  settlement, 
the  local  officers  were  directed  not  to  allow  any  entries  of  such  lands 
until  after  due  notice  by  x)ublication.  Prior  to  such  revocation,  and 
indeed  before  the  revocation  of  the  indemnity  withdrawal,  in  some 
instances  entries  had  been  allowed  for  the  lands  in  question.  The 
claimed  rights  under  said  entries  antedated  the  first  presentation  of 
the  indemnity  list  covering  these  tracts,  by  the  company,  to-wit,  on 
October  4, 1887. 

The  grant  in  question  was  made  by  the  act  of  July  27, 1866  (14  Stat, 
292),  which  contains  a  provision  for  the  withdrawal  of  lands  upon  the 
filing  of  the  map  of  general  route  similar  to  that  contained  in  the  grant 
to  the  Northern  Pacific  Bailroad  Company,  made  by  the  act  of  July 
2, 1864  (13  Stat,  365)« 
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In  the  case  of  tlie  I^ortbern  Pacific  Railroad  Compauy  v.  Miller  (7 
L.  D.y  100)  it  was  held  tliat  the  language  in  section  six  of  the  granting 
act,  which  expressly  directed  that  the  homestead  and  pre-emption  laws 
should  be  <<  extended  to  all  other  lands  oq  the  line  of  said  road  when 
surveyed,  excepting  those  hereby  granted  to  said  company,'^  was  a 
mandate  efltectually  prohibiting  the  exercise  of  the  executive  authority 
to  withdraw  any  'Mands  on  the  line  of  said  road;"  and  an  order,  made 
on  definite  location,  continuing  in  effect,  for  indemnity  purposes,  such 
a  withdrawal  is  in  violation  of  law  and  without  effect,  except  as  notice 
of  the  limits  within  which  the  company  would  be  entitled  to  select 
indemnity.  A  similar  provision  is  found  in  the  grant  of  July  27, 1866 
(supra). 

The  decision  in  the  Miller  case  has  been  uniformly  followed  by  this 
Department;  and  under  said  decision  it  must  be  held  that  the  indem- 
nity withdrawal  formerly  recognized  on  account  of  this  grant  was  in 
violation  of  law  and  of  no  effect,  except  as  notice  of  the  limits  within 
which  the  company  would  be  entitled  to  select  indemnity. 

Your  office  decision  of  December  14, 1893,  sustaining  the  action  of 
the  local  officers  in  rejecting  the  indemnity  selection  of  the  Southern 
Pacific  Eailroad  Company,  covering  the  tracts  embraced  in  the  entries 
of  Peter  A.  Kanawyer  and  others,  was  therefore,  by  the  decision  under 
review,  affirmed. 

The  motion  urges  the  following  grounds  of  error: 

1.  Because  the  entries  of  Kanawyer  et  aU,  were  allowed  in  1880  and  1887  while  the 
withdrawal  was  in  fiiU  force,  and  that  a  de  facto  withdrawal  is  the  equivalent  to  a  d^ 
jure  withdrawal,  so  that  no  rights  conld  be  Initiated  which  conld  avail  Kanawyer  et 
aL,  as  against  the  railroad  grant. 

2.  Becanse  this  decision  we  ask  reconsidered  was  rendered  subsequent  to  that  of 
the  supreme  court  of  the  United  States  of  June  3, 1895,  in  the  case  of  Spencer  v. 
McDougal  (159  U.  S.,  62)  which  decided  that  a  withdrawal  of  lands  by  order  of  your 
Department  for  the  benefit  of  a  railroad  grant,  was  effective  and  barred  settlement 
and  entry  of  such  withdrawn  lands,  notwithstanding  the  raHroad  grant  did  not 
authorize  such  withdrawal. 

This  precise  question  also  was  considered  by  the  supreme  court  of  the  United 
States  in  Wood  v.  Beach  (156  U.  S.,  548). 

3.  Because  the  decision  in  this  case  is  in  the  face  of  and  directly  contrary  to  that 
of  the  Department  in  Willamette  YaUey  and  C.  M.  Wagon  Road  Co.  v.  Hagan  (20  L. 
D.,  259). 

In  this  case  there  was  no  grant  of  specific  lands,  nor  any  provision  for  a  with- 
drawal. The  company  was  to  get  three  sections  out  of  six  to  be  selected,  and  no 
possible  right  could  be  acquired  prior  to  selection,  and  yet  it  was  held  that  the 
withdrawal  must  be  respected,  and  was  effective  to  protect  the  lands  from  settle- 
ment ''  as  though  provided  in  the  act,''  reversing  the  decisions  in  Chapman  (13  L.  D., 
61)  and  S.  P.  B.  B.  Co.  v.  Brady  (5  L.  D.,  407  and  658);  See  also  12  L.  D.,  214;  13 
L.  D.,  432. 

4.  Because  the  decision  is  contrary  to  decisions  of  the  U.  S.  circuit  court  for  the 
southern  district  of  California.  (Southern  Pao.  R.  R.  Co.  v,  Orton,  6  Sawyer,  157; 
Southern  Pac.  R.  R.  Co.  v.  Araiza,  57  Fed.  Kep.,  98),  and  supreme  court  of  North 
Dakota.  (Northern  Pac.  R.  R.  Co.  v.  Barnes,  51  N.  W.  Rep.,  386),  supreme  court  of 
the  U.  S.    (Battz  v.  Northern  Pac.  R.  R.  Co.,  119  U.  S.,  72). 
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In  conclusion  the  motion  states  that — 

The  qaestion  at  issue  in  this  case  is  an  important  one,  and  as  we  believe  the  deci- 
sion we  ask  may  be  reconsidered  is  directly  contrary  to  the  adjudications  of  the 
courts  of  the  United  States  to  which  we  have  referred,  we  respectfully  ask  that 
argument  be  allowed  upon  our  motion. 

From  what  has  been  said  it  mast  be  apparent  that  if  the  withdrawal 
formerly  made  on  accoaut  of  this  grant  for  indemnity  purposes  was  in 
violation  of  law  and  of  no  effect,  that  no  real  question  is  presented  as 
to  the  authority  of  this  Department  to  revoke  or  disregard  such  unau- 
thorized withdrawal.  As  early  as  August  1888  this  Department,  after 
a  full  and  thorough  investigation  of  the  matter  and  full  opportunity 
to  present  the  question  both  orally  and  by  brief,  held  the  indemnity 
withdrawal  in  the  case  of  the  Northern  Pacific  Railroad  Company,  for 
the  reasons  before  given,  to  have  been  made  in  violation  of  law  and 
therefore  without  effect  except  to  mark  indemnity  limits.  Although 
many  times  attacked  in  different  ways,  the  Department  has  adhered  to 
the  position  taken  in  said  case.  I  can  therefore  see  no  good  purpose 
in  further  offering  an  opportunity  for  the  submission  of  argument  ux)on 
this  proposition. 

The  motion  under  consideration  is  therefore  accordingly  denied  and 
herewith  returned  for  the  files  of  your  office. 


80IJ>£E:11S  AI>DmONAL.  HO^nSSTEAD-ACTT  OF  ATTOUST  18, 1894. 

ASPINALL  ET  AL.  V.  STOCKS  ET  AL. 

The  act  of  August  18,  1894,  providing  for  the  approval  of  a  certain  class  of  soldiers 
additional  homestead  eu tries  does  not  contemplate  the  confirmation  of  entries 
made  on  land  not  subject  thereto,  and  hence  cannot  be  invoked  for  the  protection 
of  such  an  entry  made  on  lands  occupied  for  trade  and  business. 

Secretary  Franeia  to  the  Commissioner  o/the  General  Land  Office j  December 
(I.  H.  L.)  i5, 1896.  (P.  J.  O.) 

It  appears  that  on  February  2S,  1885,  John  L.  Noonan  as  attorney- 
in-fact  for  William  Stocks  made  soldier's  additional  homestead  entry 
for  what  was  then  described  as  lot  9 — by  more  recent  surveys  desig- 
nated as  lots  6,  7  and  8,  Sec.  7,  T.  10  S.,  R.  84  W.,  6  P.  M.,  Glenwood 
Spriugs,  Colorado,  land  district.  This  feature  of  this  controversy  has 
been  considered  by  the  Department  heretofore,  and  it  was  decided  on 
November  7, 1805  (L.  &  R.,  319,  p.  342),  that  the  entry  of  Stocks  thus 
made  was  not  illegal  in  its  inception  by  reason  of  having  been  made 
under  an  absolute  power  of  attorney  from  the  entryman.  On  a  motion 
for  review  it  was  decided,  April  24,  1896  (L.  &  B.,  330,  p.  415),  that  the 
record  had  not  been  fully  considered  by  your  office,  and  the  same  was 
retnrued  for  examination  on  the  feature  that  is  now  presented. 
Inasmuch  as  the  details  have  no  direct  bearing  on  tbe  questions  now 
presented  it  is  not  deemed  necessary  to  recite  them. 
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On  August  20, 1887,  Aspinall  and  six  others  filed  a  protest  against 
the  entry  of  Stocks,  alleging  that  the  land  was  claimed  and  occupied 
by  themselves  with  others  as  a  town  site  prior  to  Stocks'  entry ;  that 
there  were  residences,  trading-houses,  shops,  and  mills  erected  thereon, 
occupied  and  used,  and  that  Stocks  and  his  transferees  were  attempt- 
ing to  secure  title  for  the  purpose  of  extorting  money  from  the  residents 
thereon.  Your  office  by  letter  of  October  21, 1887,  ordered  a  hearing 
on  the  charges,  and  as  result  thereof,  the  local  officers  decided,  on  this 
point,  that  'Hhere  seems  to  be  no  doubt  but  what  there  was  some  occu- 
pancy and  use  of  the  land  before  the  Stocks'  entry  was  made,  but  it 
does  not  appear  to  have  been  of  a  permanent  character  at  that  time," 
and  recommended  that  the  protest  be  dismissed. 

Your  office,  by  letter  of  June  9, 1896,  reversed  the  action  of  the  loca 
office,  holding  that  the  land  was  occupied  and  used  at  that  time  for 
residence  and  business  purposes,  and  was  therefore  exempt  from  entry; 
whereupon  Stocks  et  al.  prosecute  this  appeal. 

From  an  examination  of  the  record  it  is  found  that  in  your  said  office 
opinion  the  facts  are  fairly  and  sufficiently  stated.  It  is  conceded  by 
the  local  officers  that  *<  there  was  some  occupation  and  use  of  the  land 
before  the  Stocks'  entry  was  made,"  and  the  only  difference  between 
your  office  judgment  and  theirs  is  that  they  concluded  that  it  was  not 
of  a  permanent  character  at  the  date  of  the  entry.  So  that  as  to  the 
fact  of  the  land  being  occupied  for  trade  and  residence  purposes  there 
is  substantially  no  difference  of  opinion. 

To  go  into  detail  as  to  what  the  evidence  shows  would  be  simply  to 
reiterate  what  is  recited  in  your  office  decision.  But  to  state  it  briefly 
it  is  undisputed  that  at  the  date  of  the  entry  there  was  an  ore  sampling 
works;  about  twenty  houses  owned  and  occupied  by  persons  and  fam- 
ilies; stable  and  out-houses  on  the  land;  that  feed  and  potatoes  were 
sold  on  the  premises;  that  there  was  a  laundry  and  carpenter  shop; 
and  that  the  land  was  surveyed  into  lots  and  blocks  shortly  after  the 
entry  of  Stocks  and  platted  in  accord  with  the  town  of  Aspen  with  the 
view  of  receiving  government  title  thereto. 

The  contention  of  counsel  that  the  Stocks  entry  is  confirmed  by  the 
act  of  August  18,  1894  (28  Stat.,  397)  is  not  tenable.  The  statute 
reads  as  follows: 

That  aU  soldiers'  additional  homestead  certificates  heretofore  Issaed  ander  the 
rules  and  regulations  of  the  General  Land  Office  under  section  twenty- three  hundred 
and  six  of  the  Revised  Statutes  of  the  United  States,  or  in  parsnance  of  the  decisions 
or  instructions  of  the  Secretary  of  the  Interior,  of  date  March  tenth,  eighteen  hun- 
dred and  seventy-seven,  or  any  subsequent  decisions  or  instructions  of  the  Secretary 
of  the  Interior  or  the  Commissioner  of  the  (General  Land  Office,  shall  be,  and  are 
hereby,  declared  to  be  valid,  notwithstanding  any  attempted  sale  or  transfer  thereof; 
and  where  such  certificates  have  been  or  may  hereafter  be  sold  or  transferred,  such 
sale  or  transfer  shall  not  be  regarded  as  invalidating  the  right,  but  the  same  shall 
be  good  and  valid  in  the  hands  of  bona  fide  purchasers  for  value;  and  all  entries 
heretofore  or  hereafter  made  with  such  certificates  by  such  purchasers  shall  be 
approved,  and  patent  shall  issue  in  the  name  of  the  assignees. 
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It  is  not  in  my  jadgment  contemplated  by  this  statute  that  any 
entries  made  with  soldiers'  additional  homestead  certihcaues  should  be 
confirmed,  except  where  ander  departmental  decisions  or  instructions 
their  transfer  had  been  prohibited.  It  was  only  intended  thereby  to 
validate  the  transfers  of  the  certificates  and  confirm  entries  made  by 
attorneys-in-fact.  The  statute  does  not  contemplate  the  confirmation 
of  such  entries  upon  land  not  subject  to  entry.  The  land  in  question 
was  not  subject  to  such  entry  because  it  was  used  and  occupied  for 
trade,  business  and  residence  purposes  by  the  inhabitants  thereof. 

Tour  office  judgment  is  therefore  affirmed,  and  the  papers  transmit- 
ted by  your  office  letter  "  N"  August  20, 1896,  returned  for  such  further 
action  as  may  be  appropriate  in  view  of  the  protest  of  the  Aspen  Con- 
solidated Mining  Company. 

It  is  so  ordered. 


MINXNG  CLAIM— NOTICE-POSTIKO. 

Pabsons  et  al.  V.  Ellis  (On  Kbview). 

In  the  notice  posteil  on  a  mining  claim  the  book  and  page  of  the  record  should  be 
given  of  the  location  on  which  the  official  surrey  is  made^  and  failure  to  comply 
with  this  requirement  will  necessitate  new  notice. 

Secretary  Francis  to  the  Gommisrioner  of  the  General  Land  Office,  Decern- 
(I.  H.  L.)  her  15, 1896.  (P.  J.  0.) 

Motion  for  review  of  departmental  decision  of  Jnly  7, 1896  (23  L.  D., 
69),  was  filed  by  E.  D.  Parsons  et  al.,,  and  on  consideration  thereof  the 
same  was  entertained.  Notice  has  been  served  under  the  rule,  and  the 
matter  now  comes  up  for  consideration. 

It  appears  that  Charles  W.  Ellis,  by  W.  S.  Mbrse,  his  attorney-in- 
fact,  filed  application  for  patent  for  the  Pine  Mountain  lode  claim, 
survey  1146,  Prescott,  Arizona,  land  district.  The  period  of  publica- 
tion expired  December  3,  1894.  On  December  5th  following,  E.  D. 
Parsons  et  al.  filed  their  protest  and  adverse  against  the  entry,  and  the 
local  officers  rejected  the  same  as  an  adverse,  because  it  was  not  filed 
within  the  period  of  publication,  but  accepted  it  as  a  protest,  and 
ordered  a  hearing.  As  a  result  thereof  they  recommended  that  the 
application  to  purchase  filed  by  Ellis  be  rejected.  On  appeal,  your 
office  reversed  their  action )  whereupon  the  protestants  appealed.  A 
motion  to  dismiss  this  appeal  was  filed,  on  the  ground  ^<  that  the  pro- 
testants  as  such  have  no  right  of  api)eal,  occupying  the  position  of 
ami^sus  curiae  merely,  and  not  being  parties  in  interest."  This  motion 
was  sustained,  and  it  was  held  (syllabus): 

A  protest  against  a  mineral  application,  filed  after  the  period  of  publication,  will 
not  he  considered  by  the  Department  on  appeal,  unless  it  is  shown  that  the  protest- 
ant  has  an  interest  in  the  ground  iuvulved>  and  that  the  law  has  not  heen  oomplied 
with  by  the  applicant. 
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The  errors  assigned  in  the  motion  for  review  that  are  deemed  of 
sufficient  importance  for  consideration  are: 

Ist.  The  record  shows  that  the  law  was  not  complied  with  by  the  applicant  for 
patent  in  that  he  failed,  in  the  notice  of  his  application  given,  to  give  the  name  or 
names  of  ndjoining  claimants  on  the  same  or  other  lodes,  as  required  by  paragraph 
29,  Mining  Regulations,  December  10,  1891,  and  specifically  held  to  be  necessary  in 
the  case  of  W.  H.  Gowdy  et  al,  v.  The  Kismet  Mining  Co.,  rendered  May  23,  1896  (22 
L.  D.,  624),  in  which  case  new  notice  was  required  because  of  such  failure. 

2nd.  The  record  shows,  in  the  finding  of  the  register  and  receiver,  as  well  as  the 
paper  on  file,  that  the  application  for  patent  fails  to  set  forth  a  copy  of  notice  posted 
on  the  mine,  and  the  proof  of  posting  notice  and  diagram  shows  that  the  notice  was 
signed  by  E.  C.  Babliitt  and  W .  S.  Morse  and  not  by  the  applicant  Ellis. 

3d.  The  record  clearly  shows  that  the  notice  was  intentionally  and  fraudulently 
misleading,  in  that  it  referred  to  the  book  and  page  of  the  original  location  record 
as  a  part  of  the  description  of  the  land,  and  the  basis  of  the  claim,  while  the  descrip- 
tion by  metes  and  bounds  contained  in  the  notice  was  totally  and  wholly  different 
from  that  in  the  original  location,  and  embraced  more  than  six  acres  of  the  claim  of 
the  piotestants,  together  with  all  of  their  improvements. 

It  wQl  be  observed  that  the  errors  complained  of  are  not  directed  to 
the  correctness  of  the  original  decision  n];)on  the  sole  point  therein 
discassed  and  decided.  The  position  taken  in  that  decision  is  not 
questioned  and  the  conclasion  arrived  at  is,  in  my  judgment,  unassail- 
able. 

The  attention  of  the  Department  is  now  specially  directed,  however, 
to  what  is  considered  a  fatal  defect  in  the  application  for  patent,  a 
defect  clearly  apparent  in  the  record  made  by  the  applicant  himself, 
and  it  is  suggested  that  there  is  such  a  plain  violation  of  the  regula- 
tions that,  even  as  between  the  government  and  the  entryman,  entry 
should  not  be  permitted. 

The  abstract  of  title  of  the  Pine  Mountain  lode,  as  furnished  by  the 
ax)plicant,  shows  that  it  was  located  by  one  S.  A.  Davidson,  February 
25,  1878,  and  was  "duly  recorded  in  book  F,  6,  of  mines,  records  of 
Yavapai  county,  Arizona,  at  page  420,"  on  March  28, 1878.  Through 
mesne  conveyances,  0.  W.  Ellis  became  the  owner  of  the  claim,  Febru- 
ary 1, 18d4,  and  on  June  25, 1894,  he  filed  an  "  amended  notice  of  loca- 
tion," in  which  it  is  stated  that, 

this  amended  or  additional  notice  is  made  for  the  purpose  of  more  definitely  locating 
the  claim  by  metes  and  bounds,  and  is  without  waiver  of  any  rights  claimed  under 
the  original  location  as  recorded  in  book  F,  6,  page  420,  of  the  records  of  Tavapai 
county. 

This  amended  notice  is  recorded  <^in  book  41  of  mines,  pages  48-49, 
records  of  Yavapai  county,  Arizona.'^ 

The  official  survey  of  the  claim  was  made  from  the  amended  notice 
of  location.  In  the  application  for  patent  the  claim  is  described :  <<  Said 
lode  claim  was  duly  located  on  the  25th  day  of  February,  1878."  In 
the  notices  published  in  the  newspaper  and  posted  in  the  local  office,  it 
is  stated  that: 

The  location  of  this  mine  is  recorded  in  the  recorder's  office  of  Tavapai  county, 
Arizona,  in  book  F,  6,  of  mines,  page  420.  The  adjoining  claimants  are,  Fortune 
Mine  on  south. 
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In  the  notice  posted  on  the  claim  the  place  of  record  is  given  as  ^  tne 
office  of  the  recorder  of  Tavapai  county,  at  Prescott,  in  the  coanty 
and  territory  aforesaid," 

It  will  be  noticed  that  no  pai>er  filed  in  the  local  office,  except  the 
field  notes,  nor  either  of  the  notices  published  or  iK>sted,  contains  any 
statement  as  to  where  the  record  of  the  amended  location,  upon  which 
the  official  survey  was  made,  can  be  found,  but  all  refer  to  the  record 
of  the  original  location. 

Paragraph  29,  Mining  Circular,  provides  that: 

The  claimant  is  then  required  to  post  a  copy  of  the  plat  of* each  surrey  in  a  con- 
spicnoas  place  upon  the  claim,  together  with  notice  of  his  intention  to  apply  for  a 
patent  therefor,  which  notice  will  gire  the  date  of  posting,  the  name  of  the  claim- 
ant, the  name  of  the  claim,  mine,  or  lode;  the  mining  district  and  connty ;  whether 
the  location  is  of  record,  and,  if  so,  where  the  record  may  he  found;  the  number  of  feet 
claimed  along  the  vein  and  the  presumed  direction  thereof;  the  number  of  feet  claimed 
on  the  lode  in  each  direction  from  tho  point  of  discoveryi  or  other  weU-defiued  place 
on  the  claim ;  the  name  or  names  of  adjoining  claimants  on  the  same  or  other  lodes; 
or,  if  none  adjoin,  the  names  of  the  nearest  claims,  etc. 

Then  follow  paragraphs  in  regard  to  posting,  etc.,  and  in  relation  to 
the  publication  of  notice.    Then  this : 

35.  The  notices  so  published  and  posted  must  be  as  full  and  complete  as  possible, 
and  embrace  aU  the  data  given  in  the  notice  posted  upon  the  claim. 

36.  Too  much  care  can  not  be  exercised  in  the  preparation  of  these  notices,  inlK- 
much  as  upon  their  accuracy  and  completeness  will  depend,  in  a  great  measure,  the 
regularity  and  validity  of  the  whole  proceeding. 

The  necessity  for  a  strict  compliance  with  these  regulations  is  dis- 
cussed in  Gowdy  et  al.  v.  Kismet  Qold  Mining  Company  (22  L.  D.,  624), 
and  it  is  not  deemed  necessary  to  reiterate  the  same  here. 

It  is  certainly  contemplated  by  paragraph  29  that  the  notice  i>osted 
on  the  claim  must  contain  information  where  the  record  of  the  claim 
may  be  found.  Simply  referring  to  the  record  in  the  office  of  the 
recorder  of  the  county,  as  in  the  case  at  bar,  is  not,  in  my  judgment, 
sufficient.  The  book  and  page  of  the  record  should  be  given  of  the 
location  upon  which  the  official  survey  is  made.  It  is  not  contemplated 
that  those  owning  land  in  the  vicinity  of  the  claim  for  which  patent  is 
sought  should  be  put  to  the  trouble  and  exi>ense  of  searching  records 
to  ascertain  the  location.  The  applicant  is  the  moving  party,  and  upon 
him  is  cast  the  burden  of  showing  all  the  data  by  which  parties  inter- 
ested  may  readily  make  such  examinations  as  will  enable  them  to 
determine  whether  there  is  a  conflict  between  the  claim  applied  for  and 
others  in  the  neighborhood.  The  necessity  for  doing  this  with  accuracy 
is  emphasized  by  paragraph  36. 

A  better  illustration  of  the  evil  results  of  a  failure  to  comply  with 
the  regulations  could  not  be  presented  than  that  suggested  by  the  case 
at  bar.  It  may  be  well  to  say  in  this  connection  that  the  Department 
does  not  consider  the  affidavits  and  statements  of  the  protestants  as 
evidence  in  this  matter,  but  simply  uses  them  as  an  illustration  in  the 
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same  manner  it  woald  a  hypothetical  case.  The  Morning  Star  lode 
daim^  located  in  1882,  and  throughout  part  of  its  length,  laid  next  to 
and  parallel  with  the  Pine  Mountain,  as  originally  located  and  recorded 
in  book  F,  6,  at  page  420.  There  was  apparently  no  surface  conflict 
between  these  two  claims  as  thus  located.  By  the  amended  survey, 
however,  it  is  charged  that  the  Pine  Mountain  was  so  swung  around 
as  to  include  about  six  acres  of  the  Morning  Star.  Now,  in  the  appli- 
cation for  patent,  and  the  notice  posted  and  published,  there  is  no 
mention  of  this  amended  location  or  reference  to  the  record  thereof, 
but  by  everything  that  by  law  and  the  regulations  was  intended  to 
convey  notice  to  the  world,  the  old  record  was  given.  By  this  decep- 
tion any  one  was  likely  to  be  deceived  and  lulled  into  quietude  in  the 
protection  of  his  rights. 

But  whether  that  was  the  result  in  this  case  or  not  is  wholly  imma- 
terial at  this  stage  of  this  proceeding.  It  is  clear  that  there  was  not  a 
compliance  with  the  regulations  in  the  matter  of  giving  notice  "where 
the  record  may  be  found,"  and  in  this  there  was  fraud  upon  and  mis- 
representation to  the  government  sufficient  to  require  a  republication 
and  reposting  of  the  notices. 

The  further  objection  that  W.  S.  Morse,  who  acted  as  attorney-in-fact 
for  Ellis,  the  entryman,  was  also  the  chainman  who  assisted  in  making 
the  survey  of  the  Pine  Mountain  lode,  in  violation  of  the  rules,  is 
without  merit.  There  is  no  evidence  in  the  record  that  Morse  was 
the  attorney-in-fact  of  Ellis  at  the  time  the  survey  was  made,  July  19, 
1894.  The  power  of  attorney  from  Ellis  to  Morse  is  dated  August  23, 
1894,  more  than  a  month  after  the  survey. 

It  is  urged  by  counsel  for  the  applicant  that  review  of  the  former 
decision  should  not  be  granted,  for  the  reason  that  all  the  matters  sug- 
gested by  the  motion  were  presented  and  discussed  in  the  first  instance, 
and  there  being  no  new  x>oints  of  fact  or  law  presented,  the  motion 
should  fail. 

It  is  true  that  the  defect  in  the  notices  was  presented  and  discussed 
in  the  appeal  to  the  Department,  and  in  the  briefs  of  counsel.  It  will 
be  observed,  however,  that  this  feature  of  the  case  was  not  discussed 
or  referred  to  in  the  original  decision.  This  was  probably  due  to  inad- 
vertence when  the  case  was  originally  under  consideration,  the  attention 
of  the  Department  being  absorbed  in  the  question  that  was  decided. 
It  was  not  charged  specifically  in  the  protest  that  there  was  a  violation 
of  law  in  the  matter  of  the  application  for  patent,  but  protestants 
seemed  rather  to  rely  on  the  fact  that  the  applicant  had  fraudulently 
swung  his  claim  around  so  as  to  include  protestants'  ground.  From  this 
£act,  which  was  not  of  itself  sufficient  to  warrant  an  appeal  under  the 
circumstances,  the  Department  may  have  overlooked  the  importance  of 
the  other  questions  suggested. 

But  be  that  as  it  may,  under  the  supervisory  powers  invested  in  the 
Secretary  of  the  Interior  in  disposing  of  the  public  domain,  he  may, 
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even  on  his  own  motion,  correct  errors  that  appear  in  the  record  and 
reqaire  a  compliance  with  the  law  on  the  part  of  those  seeking  govern- 
ment lands. 

In  80  far  as  this  motion  seeks  a  revocation  of  the  former  decision,  the 
same  is  overruled,  and  the  order  will  be  that  the  applicant  be  required 
to  make  new  publication  and  posting  of  notices,  in  conformity  with  the 
rules. 

It  is  so  ordered,  and  the  papers  are  herewith  returned* 


BAILBOAD  LANI>S-SECmON  6,  ACT  OF  MARCH  3,  1887. 

DUBBELL  ET  AL.  V.  WiNDOM. 

The  right  of  parchaso  accorded  by  soction  5,  act  of  March  3, 1887,  extends  to  indem- 
nity lands  as  well  as  those  within  the  primary  limits,  and  this  is  true  of  lands 
which  at  the  date  of  purchase  from  tlio  company  had  not  been  selected,  as  well 
as  of  those  which  had. 

Lands  sold  to  purchasers  in  good  faith  as  part  of  a  railroad  grant,  bnt  in  fact  excepted 
from  the  operation  thereof,  are  within  the  purview  of  said  section.  . 

An  application  for  the  right  of  purchase  under  said  section  may  be  entertaiuetl  at 
any  time  after  it  is  ascertained  that  the  laud  involved  is  excepted  from  the  grant, 
and  without  waitiug  for  the  final  adjustment  of  the  entire  grant. 

The  fact  that  a  purchaser  from  a  railroad  company  does  not,  prior  to  his  porchase, 
examine  the  records  of  the  Laud  Department  in  order  to  ascertain  the  character 
of  the  company's  title,  is  not  sufficient  to  defeat  his  right  of  purchase  under 
said  section  as  a  "bona  fide  purchaser. '' 

llie  good  faith  of  a  purchaser  from  a  railroad  company  is  not  affected  by  the  fact 
that  he  is  a  stockholder  therein ;  nor  by  the  further  fact  that  he  gave  preferred 
stock  of  the  company  in  exchange  for  the  land. 

The  successful  contestant  of  an  entry  acquires  no  preference  right  that  can  prevail 
as  agaiust  the  right  of  a  bona  fide  purchaser  under  said  section. 

Secretary  Francis  to  the  Commissioner  of  tJie  General  Land  Office^  Decern- 
(1.  H.  L.)  her  15^  1896.  (J.  L.  McC.) 

I  have  considered  the  case  of  Joseph  M.  Durrell  and  John  E.  Gi'eene 
V.  Ellen  T.  Windom,  involving  the  SE.  J  of  Sec.  19,  and  the  SE.  J  of 
Sec.  21,  T.  148  N.,  R.  52  W.,  Fargo  land  district,  I^orth  Dakota. 

John  Bowers  made  timber  culture  entry  of  the  SE.  \  of  Sec.  21  on 
October  1, 1879.  Harrison  L.  Wiard  made  timber  culture  entry  of  the 
SE.  i  of  Sec.  19  on  October  2, 1879.  On  January  17,  1895,  John  E. 
yjrreene  filed  contest  against  the  entry  of  Bowers,  and  on  the  same  date 
Joseph  M.  Durrell  filed  contest  against  the  entry  of  Wiard.  Hearings 
were  ordered ;  Bowers  and  Wiard  made  default;  and  in  each  case  deci- 
sion was  rendered  by  the  local  officers  in  favor  of  contestant  Your 
office  affirmed  said  decisions  on  September  9,  1895;  and  said  entries 
were  shortly  afterward  canceled. 
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The  lands  are  within  the  indemnity  limits  of  the  grant  for  the  North- 
ern Pacific  railroad  company,  and  were  selected  by  said  company  per 
list  No.  6,  on  March  19, 1883;  and  are  also  included  in  amended  list 
No.  6,  filed  October  12, 1887  and  February  23, 1892. 

On  May  21, 1895,  the  company's  selections  of  said  tracts  were  held 
for  cancellation  because  of  conflict  with  the  prior  and  then  subsisting 
entries  of  said  Bowers  and  Wiard,  An  appeal  was  taken  by  the  com- 
pany to  the  Department,  which,  on  December  6,  1894,  affirmed  the 
decisions  of  your  oflSce  (See  L.  &.  S.  copybook  No.  298,  pp.  18  and  54). 
The  company's  selections  were  canceled  on  March  7, 1895. 

On  May  11, 1895,  Ellen  T.  Windom,  executrix  of  William  Windora, 
deceased,  filed  application  to  purchase  said  tracts  under  the  fifth  section 
of  the  act  of  March  3,  1887  (24  Stat.,  556),  and  gave  notice  of  her 
intention  to  submit  proof  in  support  of  her  claim  on  June  28,  1895. 
On  the  date  appointed  testimony  was  submitted  in  her  behalf.  Greene 
and  Durrell,  contestants  of  Bowers'  and  Wiard's  timber  culture  entries, 
were  represented  by  counsel. 

Afterward  Durrell  (on  September  28, 1895),  and  Greene  (on  October 
5,  1895)  applied  to  purchase  under  the  homestead  laws  the  tracts 
claimed  by  them  respectively  5  but  the  local  officers  rejected  their  appli- 
cations because  of  Mrs.  Windom's  pending  application  to  purchase 
under  the  act  of  March  3, 1887. 

On  January  4, 1896,  the  local  officers  rendered  a  decision  holding  that 
William  Windom  was  not  a  bona  fide  purchaser;  also  that  the  applica- 
tion to  purchase  was  premature,  inasmuch  as  the  grant  to  the  company 
had  not  been  finally  adjusted;  hence  they  rejected  the  application  to 
purchase. 

Mrs.  Windom  appealed  to  your  office,  which,  on  June  22, 1896,  held 
that  the  local  officers  were  in  error  as  regards  both  grounds  upon  which 
they  based  their  decision,  and  decided  that  Mrs.  Windom  should  be 
permitted  to  purchase. 

From  said  decision  of  your  office  both  Durrell  and  Greene  have  filed 
appeals,  basing  the  same  upon  numerous  allegations  of  error.  Counsel 
for  said  appellants  contend  that, 

the  tracts  being  in  the  indemnity  limits,  and  forming  no  part  of  the  grant,  it  was 
error  to  hold  that  they  are  of  the  class  of  lands  subject  to  purchase  under  the  act  of 
March  3, 1887. 

Mr.  Attorney  General  Garland,  on  November  17, 1887  (6  L.  D.,'272), 
rendered  an  opinion  holding  that  the  right  of  purchase  accorded  in  the 
fifth  section  of  the  act  of  March  3, 1887,  extends  to  indemnity  lands  as 
well  as  to  those  within  the  primary  or  granted  limits,  and  the  Depart- 
ment has  since  uniformly  so  held.  This  is  true  of  lands  which  at  the 
date  of  the  purchase  had  not  been  selected,  as  well  as  of  those  which 
had.    (See  Pierce  et  al.  v.  Musser-Sauntry  Co.,  19  L.  D,,  136.) 

Appellants  contend  that  it  was  error  to  hold  that  the  tracts  in  controyersy  ever 
belonged  to  the  Northern  Pacific  Railroad  Company. 
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Oertainly  they  did  not ;  if  the  lands  had  belonged  to  the  company 
the  act  wonld  not  apply.  Section  five,  nnder  which  Mrs.  Windom 
desires  to  purchase,  expressly  provides: 

That  where  any  said  company  shall  have  sold  to  citisseiis  of  the  United  States,  or 
persons  who  have  declared  their  intention  to  become  such  citizens,  as  a  part  of  its 
grant,  lands  not  conveyed  to  and  for  the  use  of  snch  company,  ....  or  where  the 
lands  BO  sold  are  for  any  reason  excepted  from  the  operation  of  the  grant, 

the  purchaser  from  such  company  can  acquire  title  by  purchase  from 
the  United  States.  This  covers  literally  the  case  at  bar,  where  the 
railroad  company  sold  to  Mr.  Windom  lands  that  were  <^  excepted  from 
the  operation  of  the  grant"  by  the  timber-culture  entries  of  Bowers  and 
Wiard. 

Appellants  contend  that  the  application  to  purchase  was  prema- 
ture— or  at  least  the  grant  in  so  far  as  it  relates  to  the  tracts  in  con- 
troversy— has  not  been  "finally  adjusted." 

The  section  under  which  Mrs.  Windom  applies  to  purchase  is  part 
of  an  act  relating  specifically  to  grants  that  have  not  been  "  finally 
adjusted.''    It  provides : 

That  the  Secretary  of  the  Interior  be,  and  is  hereby,  anthorized  and  directed  to 
immediately  adjust,  in  accordance  with  the  decisionR  of  the  supreme  c^urt,  each  of 
the  railroad  grants  made  by  Congress  to  aid  in  the  constrnction  of  railroads,  and 
heretofore  unadiusted. 

Sec.  2.  That  if  it  shall  appear,  npon  the  completion  of  each  adjustments  respec- 
tively, or  sooner,  etc. 

The  direction  to  take  certain  action  upon  the  adjustment  of  the  grant, 
"or  sooner"  controls  the  entire  act.  Indeed,  it  would  seem  somewhat 
inconsistent  that  this  act,  entitled,  "An  act  to  provide  for  the  adjust- 
ment of  land- grants''  should  be  construed  to  apply  only  in  cases  where 
the  adjustment  had  already  been  completed.  The  correct  rule  in  this 
respect  is  enunciated  in  the  case  of  Nicholas  Oochems  (11  L.  D.,  627, 
syllabus) : 

An  application  to  purchase  nnder  section  5,  act  of  March  3, 1887,  made  by  one 
claiming  under  a  grantee  of  a  railroad  company  cannot  be  entertained  until  it  has 
been  finally  determined  that  the  land  in  questiou  is  in  fact  excepted  from  the  grant. 

In  the  case  at  bar  "it  has  been  finally  determined  that  the  land  in 
question  is  in  fact  excepted  from  the  grant,"  by  the  timber-culture 
entries  of  Bowers  and  Wiard.  That  having  been  "finally  determined" 
there  was  no  occasion  for  further  delay  in  applying  to  purchase  or  in 
acting  upon  such  application.  It  can  hardly  be  seriously  contended 
that  an  applicant  to  purchase,  having  under  the  act  in  question  a  right 
superior  to  more  recent  applicants  to  enter,  must  sit  idly  by  and  witness 
without  protest  the  patenting  of  the  lands  to  others  not  legally  entitled 
thereto.  Indeed,  it  is  better  for  these  appellants  that  the  application 
to  purchase  be  made  and  decided  now,  than  to  postpone  it  until  some- 
time far  in  the  future,  when  the  entire  grant  shall  have  been  finally 
adjusted,  and  then  put  them  to  the  trouble  and  expense  of  defending 
in  a  suit  for  the  cancellation  of  such  patent. 
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The  Department  has  heretofore  in  numerous  cases  allowed  applica- 
tions to  purchase  under  section  5  of  the  act  of  March  3, 1887,  before 
the  final  adjustment  of  the  grant.  See  Union  Pacific  By.  Go.  et  ah  v. 
McKinley  (14  L.D.,237) ;  Oriswell  v.  Waddingham  (16  L.  D.,  66)}  Union 
Colony  V.  Fulmele  et  al.  (ib.  273);  Jenkins  et  al  v.  Dreyfus  (19  L.D., 
272) ;  Skinvik  v.  Longstreet  et  al  (22  L.  D.,  32) ;  Northern  Pacific  S.  R. 
Co.  V.  North  (ib.  93);  HuDt  v.  Maxwell  (23  L.  D.,  180);  Grandin  et  al  v. 
La  Bar  (23  L.  D.,  301). 

The  appellants  assert  that  the  decision  of  your  office  was  in  error  in 
holding  that  William  Windom  was  a  bona  fide  purchaser.  This  allega- 
tion of  error,  however,  is  unsustained  by  any  statement  or  argument 
on  the  part  of  said  appellants.  The  local  officers  held  that  he  was  not 
a  bona  fide  purchaser,  and  dwelt  at  length  upon  the  reasons  which  led 
them  to  such  a  conclusion ;  but  I  am  not  convinced  of  its  correctness. 
They  say: 

No  investigation  was  made  by  Mr.  Windom,  or  by  any  one  for  him,  as  to  the 
Northern  Pacific  Railroad  Company's  source  of  title,  nor  did  he  cause  to  be  exam- 
ined the  records  of  the  United  States  land  office  at  Fargo^  or  at  Washington ;  he 
did  not  know  or  ascertain  whether  the  railroad  company  had  ever  selected  the 
lands ;  and  as  a  matter  of  fact,  at  th&  date  of  purchase  these  lands  had  not  been 
selected  by  the  Northern  Pacific  Railroad  Company. 

The  fact  that  Mr.  Windom  did  not  make  an  exhaustive  examination 
of  all  records  that  might  possibly  contain  some  kiformation  relative  to 
the  land  in  controversy  is  not  sufficient  to  show  that  his  purchase  was 
made  in  bad  faith.  A  purchase  is  made  '4n  good  faith",  when  it  is 
made  ^Mn  ignorance  of  any  right  or  claim  of  a  third  party".  (Amer. 
and  Eng.  Gyclo.  of  Law,  Vol.  2,  p.  444);  again  a 

bona  fide  purchaser  ....  is  one  who  purchases  for  a  valuable  consideration  paid 
or  parted  with,  and  in  the  belief  that  the  vendor  had  a  right  to  sell,  and  without 
any  suspicious  circumstances  to  put  him  upon  inquiry.    (Ib.) 

If  the  act  were  to  be  given  the  strict  and  narrow  construction  con- 
tended for  by  the  local  officers,  and  nobody  were  to  be  considered 
a  bona  fide  purchaser  who  could  not,  and  did  not,  show  that  prior  to 
purchasing  he  had  examined  the  records  of  your  office,  and  the  local 
office,  and  perhaps  the  recorder's  offices  of  the  several  counties  through 
which  the  railroad  runs,  and  found  therefrom  that  the  land  he  contem- 
plated purchasing  in  fact  belonged  to  the  railroad  company,  then 
there  could  have  been  no  such  thing  as  a  bona  fide  purchaser  from  a 
railroad  company  of  lands  that  did  not  belong  to  it,  and  the  remedial 
act  of  March  3, 1887,  would  have  been  a  vain  and  superfluous  piece  of 
legislation.  In  fact,  at  the  date  of  purchase  in  the  case  at  bar  (in  1878), 
there  was  no  claim  of  record  or  otherwise;  the  timber  culture  entries 
which  excepted  the  land  from  selection  were  made  in  1879. 

The  appellants  contend  that  William  Windom 

being  a  stock  or  bond  holder  of  the  Northern  Pacific  Railroad  Company,  and  having 
traded  with  himself,  one  portion  of  the  company's  property  for  another  class  of 
property  claimed  by  it,  at  about  one-half  the  government  price  for  such  lands,  it  was 
therefore  error  to  hold  that  he  was  a  bona  fide  purchaser. 
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A  sufficient  answer  to  this  allegation  may  be  found  in  departmental 
decision  of  August  29, 1896,  in  the  case  of  Grandin  et  al.  v.  La  Bar  (23 
L.  D.,  301),  which  is  correctly  summed  up  in  the  syllabus: 

There  is  nothing  in  the  fact  that  a  parchaaer  of  land  from  a  railroad  eompany  is 
a  stockholder  therein  to  affect  the  good  faith  of  snch  pnrohaser;  nor  does  the  fur- 
ther fact  that  the  preferred  stock  of  the  company,  that  was  convertible  into  lands, 
was  given  in  exchange  for  the  land,  open  the  transaction  to  objection  on  the  ground 
that  there  was  no  consideration  for  the  sale. 

See  also,  with  reference  to  the  qualifications  of  a  purchaser  from  a 
railroad  company,  departmental  decision  in  the  case  of  Drake  et(U,v. 
Button  (U  L.  D.,  18). 

The  appellants  further  contend  that  Durrell  and  Greene  being  suc- 
cessful contestants  of  the  timber  culture  entries  that  at  one  time  covered 
the  land,  and  having  made  applications  for  the  respective  tracts  at  the 
time  when  they  initiated  their  contests,  have  earned  a  preference  right 
to  enter  the  land,  which  is  sufficient  to  defeat  Mrs.  Windom's  applica- 
tion to  purchase. 

Section  five  of  the  act  under  consideration  is  very  explicit  in  stating 
the  character  of  the  claims  that  will  be  allowed  to  defeat  an  application 
to  purchase;  these  are: 

(1)  Lands  which,  '<at  the  date  of  such  sales,  were  in  the  bona  fide 
occupation  of  adverse  claimants  under  the  pre-emption  or  homestead  laws. 

At  the  date  of  the  sale  to  Mr.  Windom  (December  10, 1878),  neither 
of  the  appellants  was  in  '* occupation''  of  the  land  ''under  the  pre- 
emption or  homestead  laws";  neither  of  them  had  applied  to  enter  the 
land,  or  had  in  any  other  manner  initiated  even  an  inchoate  right  to 
the  same. 

(2).  Lands  are  excepted  from  purchase  which  had  been  settled  upon 
subsequently  to  the  first  day  of  December,  1882,  and  prior  to  the  passage 
of  the  act  of  March  3, 1887  (Union  Colony  v.  Fulmele  et  at,  16  L.  D.,  272 
277;  Swineford  et  al.  i?.  Piper,  19  L.D.,  9;  Northern  Pacific  R.  B.Co.  r. 
Korth,  22  L.  D.,  93).  Neither  of  the  appellants  alleges  actual  settle- 
ment upon  said  land  between  the  two  dates  above  named,  nor  indeed 
at  any  time. 

The  successful  contestant  of  an  entry  acquires  no  ''  preference  right" 
that  can  prevail  as  against  the  right  of  a  bona  fide  purchaser,  under 
section  6  of  the  act  of  March  3, 1887  (Hunt  v.  Maxwell,  23  L.  D.,  180). 

The  decision  of  your  office  allowing  Mrs.  Windom's  application  to 
purchase,  and  rejecting  the  applications  of  Greene  and  Durrell  to  make 
homestead  entry,  is  affirmed. 
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FRACnCK— APPEAL-REJECTED  APPLICATION— BAILIJOAJD  SELECTION. 

ASHBLMAN  V.  NOBTHERN  PAOIPIO  E.  R.  CO. 

In  a  case  between  an  applicant  for  the  right  of  entry,  and  a  railroad  company,  claim- 
ing under  an  indemnity  selection,  where  the  application  to  enter  is  rejected  by 
the  local  office,  on  account  of  conflict  with  the  selection,  and  the  appeal  from 
snoh  action  is  dismissed  for  want  of  regularity  by  the  Commissioner,  who  in  the 
same  decision  holds  the  company's  selection  invalid,  the  right  of  the  applicant 
should  be  considered  when  final  action  is  taken  on  the  company's  selection. 

Secretary  Francis  to  the  OommisHaner  of  the  General  Land  Office^  Decern- 
(I.  H.  L.)  hw  15, 1896.  (F.  W.  0.) 

With  your  office  letter  of  November  13,  1896,  was  transmitted  an 
application  for  writ  of  certiorari,  filed  on  behalf  of  Benjamin  F.  Ashel- 
man,  in  the  matter  of  the  contest  arising  upon  his  application  to  enter 
the  SB.  J  of  Sec.  7,  T.  132  IT.,  K.  47  W.,  Fargo  land  district,  North 
Dakota. 

The  facts  in  this  case,  gathered  from  your  office  decision  of  October 
12, 1896,  a  copy  of  which  has  been  filed  with  the  application  for  certio- 
rari, api)ear  to  be  as  follows: 

The  tract  involved  is  within  the  indemnity  limits  of  the  grant  to  said 
company,  and  was  included  in  the  company's  list  of  selections  filed 
March  19, 1883.  Several  lists  have  since  been  filed  amendatory  of  said 
list  of  March  19, 1883. 

March  27,  1895,  Ashelman  applied  to  enter  the  tract  in  question 
under  the  homestead  law,  his  application  being  rejected  for  conflict 
with  the  company's  selection,  from  which  action  he  appealed  to  your 
office,  but  did  not  serve  notice  upon  the  company  of  such  appeal,  unless 
service  ux)on  W.  K.  MendenhaU,  of  this  city,  be  held  to  be  sufficient 
service  upon  the  company. 

In  considering  this  matter  your  office  decision  of  October  12, 1896, 
held  that  the  service  was  insufficient,  and  therefore  dismissed  the  appeal 
from  the  action  of  the  local  officers,  although  in  the  same  decision  you 
proceeded  to  the  consideration  of  the  company's  rights  under  its  selec- 
tion of  July  13, 1891 ,  and  held  said  selection  to  be  invalid.  The  selection 
is  therefore  held  for  cancellation,  subject  to  the  right  of  appeal  in  the 
company. 

Ashelman  has  attempted  to  appeal  from  said  office  decision,  but  in 
your  office  letter  of  October  23,  1896,  you  refuse  to  receive  the  same, 
holding  that  as  your  aforesaid  decision  dismissed  Ashelman's  appeal 
from  the  action  of  the  local  officers  for  want  of  proper  service  upon  the 
company,  no  appeal  therefrom  lies. 

Following  your  refusal  to  accept  his  appeal,  Ashelman  made  the 
application  for  certiorari  now  under  consideration.    As  to  whether  the 
company  has  appealed  from  that  part  of  your  decision  which  held  its 
selection  for  cancellation,  the  record  is  silent. 
1814— VOL  23 33  « 
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From  a  consideration  of  the  matter  I  am  of  opinion  that  it  is  nnnecc^s- 
sary  to  consider  the  question  as  to  the  sufQciency  of  the  service  upon 
the  company  of  Ashelman's  appeal  from  the  action  of  the  local  officers 
in  rejecting  his  application  to  enter  this  land,  in  view  of  that  part  of 
yonr  decision  which  held  the  company's  selection  to  be  invalid. 

Should  the  company  fail  to  appeal  therefrom,  or  should  the  action 
taken  in  your  office  decision  upon  appeal  be  affirmed,  it  is  clear  that  the 
company  was  in  nowise  injured,  even  should  it  be  held  that  no  service 
of  the  appeal  had  been  made  upon  it.  If  the  company's  selection  was 
invalid,  Ashelman  was  denied  a  right  by  the  action  of  the  local  officers 
in  rejecting  his  application  for  conflict  therewith,  and  he  should  be 
recognized  in  his  right,  if  any  he  gained  under  his  application,  from 
the  date  of  its  presentation.  Should  the  company  fail  to  appeal  from 
your  office  decisiop  Ashelman  will  be  accorded  rights  under  his  applica- 
tion as  of  the  date  of  its  presentation;  and  in  the  event  that  the  com- 
pany appeals,  its  rights  in  the  matter  will  depend  upon  the  legality  of 
its  selection.  In  that  event  Ashelman  will  be  made  a  party  to  the  case 
and  permitted  to  make  any  showing  desired  as  against  the  claimed 
rights  in  the  company  under  its  selection.  This  results  in  restoring  to 
Ashelman  his  position  ux)on  the  record,  to  secure  which  was  the  evident 
purpose  of  the  filing  of  the  writ  under  consideration. 


BBS  JUDICATA— ILLEGAL  ENTRY-PREFERENCE  BIGHT. 

MOORES  V.  SOMMBB  (ON  REVIEW). 

The  doctrine  of  rt9  judicata j  as  betweeD  the  parties  to  a  controversy,  will  not  pre- 
vent the  government  from  cancelling  an  entry  where  it  is  apparent  that  it  can- 
not be  perfected  without  perjury  on  the  part  of  the  entry  man. 

Under  the  supervisory  authority  of  the  Department  a  preference  right  of  entry  may 
be  accorded  a  party  through  whose  efforts  an  entry  is  canceled,  though  he  may  not 
be  entitled  to  be  heard  as  a  contestant  against  such  entry. 

Secretary  Francis  to  the  CommissioTier  of  the  General  Land  Office,  Decem- 
(I.  H.  L.)  her  23, 1890.  (C.  W.  P.) 

On  March  19,  1896,  you  transmitted  a  motion,  on  the  part  of  Thomas 
J.  Moores,  for  a  review  of  the  decision  of  the  Department  of  February 
21,  1896,  in  the  case  of  the  said  Moores  against  Christian  F.  Sommer 
(22  L.  D.,  217).  Fpon  examination  of  said  motion  the  same  was  by  the 
Department  entertained,  under  date  March  23, 1896,  for  argument  as 
provided  by  amended  rule  114  of  Rules  of  Practice. 

The  land  involved  is  the  NW.  J  of  Sec.  27,  T.  12  N.,  E.  3  W.,  Okla- 
homa City  land  district,  Oklahoma  Territory. 

The  specifications  in  this  motion  are  numerous,  but  it  is  only  necessary 

to  refer  to  the  following: 

I. 

It  "was  error  on  the  p^irt  of  said  Secretary,  when  the  testimony  clearly  shows  that 
said  Sommer  is  disqualiiied,  and  that  said  Moores  has  heen  living  upon,  cultivating. 
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improviDg  and  maintaining  the  tract  in  controversy — ^his  home — ever  since  he  ini- 
tiated his  claim  thereto,  to  hold,  upon  the  cancellation  of  Sommer's  entry,  that 
said  Moores  can  not  ho  permitted  on  account  of  the  doctriue  of  res  judicataj  to  make 
entry  for  the  land  and  therefore  hold  it  Ruhject  to  entry  by  the  first  legal  applicant, 
and  thereby  to  deprive  said  Moores  of  the  benefit  of  his  settlement,  residence  and 

improvement  of  the  tract  involved. 

II. 

The  Honorable  Secretary  erred  in  said  opinion,  upon  the  cancellation  of  the  entry 
of  said  Sommer,  in  awarding  the  land  to  the  first  legal  applicnnt  nud  thereby  depriv- 
ing said  Moores  of  the  benefit  of  the  improvoiiieiitH  which  he  has  put  upon  the  tract 
by  giving  them  to  an  entire  stran;;;er,  when  upon  equitable  principles  at  least,  said 
Moores  is  justly  and  fairly  entitled  to  the  tract. 

m. 

The  Honorable  Secretary  of  the  Interior  erre<1  in  said  opinion  in  not  holding  that 
upon  the  cancellation  of  said  Sommer's  entry — notwithstanding  the  fuct  that  under 
technical  rules  Moores  may  be  precluded  from  making  the  entr3',  still,  as  a  matter 
of  equity  and  right,  the  land  should  be  awarded  to  him  on  account  of  rights  which 
he  has  acquired  by  the  prosecution  of  the  contest  involved  in  this  oontroversy  and 
his  settlement  and  residence  upon  the  tract. 

IV. 

The  Honorable  Secretary  erred  in  said  opinion  in  not  applying  the  equitable  and 
liberal  rules  recognized  by  the  Department  in  this  case  in  favor  of  said  Moores,  on 
account  of  the  great  equities  which  he  has  involved  in  this  controversy,  and  award- 
ing him  the  tract  in  dispute  rather  than  giving  it  to  a  stranger  and  thereby  depriving 
said  Moores  of  the  fruits  of  his  toil,  labor,  means  and  expenditure  of  money  upon 
the  tract  and  in  prosecuting  this  contest. 

V. 

The  Honorable  Secretary  erred  in  said  opiiOon  in  holding  that  Moores  having  failed 
to  appeal  from  the  decision  of  the  Honorable  Commissioner  adverse  to  him,  is  con- 
cluded thereby  under  the  circumstances  of  this  case,  though  Moores  may  have  mistakeii 
his  remedy  and  filed  a  motion  for  review  in  the  ease  to  which  he  was  not  a  party, 
thereby  believing  and  intending  to  protect  his  interests — manifesting  and  showing 
his  good  faith  by  his  efforts,  he  should  not  have  the  doctrine  of  res  judicata  applied 
to  him  in  all  its  rigor  in  this  new  and  independent  contest  proceeding  instituted  by 
him  for  the  purpose  of  protecting  his  rights  in  the  premises. 

On  April  9,  1896,  you  transmitted  a  motion  for  review  on  the  part  of 
Christian  F.  Sommer,  a-s  follows: 

The  grounds  upon  which  this  application  is  based  are  error  of  fact  and  law  upon 
which  said  decision  is  based,  said  Sommer  having  been  a  duly  qualified  en  try  man  for 
the  land  in  question  at  the  time  application  therefor  was  filed,  and  so  held  by  this 
office  and  by  the  Honorable  Secretary,  upon  a  full  examination  of  the  facts  and  the 
law,  and  there  being  a  broad  distinction  between  the  principles  laid  down  by  the 
supreme  court  in  ease  of  Smith  r.  Townsend  (in  which  the  undersigned  had  the  honor 
to  represent  the  appellee),  and  the  facts  applicable  to  this  case. 

It  was  admitted  by  Sommer,  in  his  testimony  in  his  contest  against 
James  H,  Carter's  entry,  reeited  in  departmental  decision  of  August  19, 
1892,  that  he  was  appointed  transportation  agent  of  the  quartermast.er's 
department,  September  22,  1881 ;  that  on  April  7, 1887,  he  was  ordered 
to  Oklahoma  station,  and  remained  there  in  the  discharge  of  his  official 
duties  until  after  the  opening  of  the  territory,  and  was  there  on  March 
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2, 1889,  the  date  of  the  passage  of' the  act  opening  said  territory,  and 
on  April  22,  when  the  same  was  opened  by  the  President's  proclamation ; 
that  he  was  on  the  land  in  controversy  after  noon  on  April  22,  and  that 
on  the  23d  he  hauled  some  building  material  on  it  with  the  intention  of 
building.  But  he  did  not  build,  neither  did  he  make  an  entry.  His 
first  offer  to  enter  the  land  was  on  October  28, 1889. 

In  the  decision  complained  of  it  was  held  that  these  facts  disqualified 
him  under  the  rulings  of  the  supreme  court  of  the  United  States  in  the 
case  of  Smith  v.  Townsend  (148  U.  S.,  490),  and  it  was  further  held, 
that  as  he  could  not  perfect  title  to  the  land,  without  committing  per- 
jury, his  entry  should  be  canceled^  the  doctrine  of  res  judicata  having 
no  application  as  between  him  and  the  government.  And  I  see  no 
reason  for  changing  the  conclusions  then  reached. 

Upon  Moores'  motion  for  review,  although  it  was  held  in  the  decision 
complained  of  that  a  contest  by  him  did  not  lie  against  Sonuner's  entry, 
yet,  in  view  of  the  fact  that  it  was  owing  to  his  x>ersistent  attempt  to 
contest  Sommer's  entry  that  the  attention  of  the  Department  was 
directed  to  its  illegality,  according  to  the  rulings  of  the  supreme  court  in 
the  Smith  v,  Townsend  case,  it  would  be  in  accordance  with  those  equi- 
table principles  which  should  govern  the  Department  in  the  exercise 
of  the  8ui)ervisory  i)owers  of  the  Secretary  to  accord  to  Moores  the 
preference  right  of  entry,  and  you  are  directed  to  permit  him  to  make 
homestead  entry  of  the  land. 

The  departmental  decision  of  February  21, 1896,  is  modified  accord- 
ingly. 


BniLJ>IKG    STONE-PIaACER    entry-.vbandoxbd   melitabt 

RESERVATION. 

Simon  Kandolph. 

Section  5,  act  of  Jnly  5,  1884,  providing  for  the  dispoBition  of  abandoned  military 
reservations,  may  be  properly  construed  in  connection  with  the  act  of  Angnst  4, 
1892,  to  warrant  the  allowance  of  a  placer  application  for  laud  containing  build- 
ing stone,  in  accordance  with  the  latter  act. 

Secretary  Francis  to  tlie  Commissioner  of  the  General  Land  Office,  Decern- 
(I.  H.  L,)  ber  23, 1896.  (C.  J.  W.) 

Simou  P.  Bandolpb,  claiming  as  one  of  seven  locators,  and  as  assignee 
of  the  other  six,  made  mineral  application  No.  97  for  the  consolidated 
claim  therein  described,  on  June  29,  1893,  at  the  local  land  office, 
Seattle,  Washington.  The  local  ofQcers  rejected  his  application,  for 
the  reason  that  the  tract  applied  for  was  reserved  for  light-house  pur- 
poses, under  executive  order  of  July  13, 1892.  On  appeal,  your  office 
affirmed  the  decision  of  the  local  officers,  and  he  appealed  to  the 
Department. 

Pending  said  appeal,  a  map  of  the  light-house  reservation  was  filed, 
from  which  it  appears  that  it  did  not  embrace  the  land  applied  for. 
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When  the  case  came  up  for  consideration  in  the  Department,  it  was 
held,  inasmuch  as  it  now  appeared  that  the  application  did  not  conflict 
with  the  light-house  reservation,  that  the  rights  of  the  applicant  should 
be  reconsidered  under  the  act  of  August  4, 1892  (27  Stat.,  348),  and  the 
case  was  returned  to  your  office  for  re  adjudication  under  existing  con- 
ditions, but  was  subsequently  recalled,  and  a  further  hearing  was 
granted  the  applicant.  Under  this  state  of  the  record,  the  case  was 
considered  here  on  October  3,  189G.  It  was  then  held  that  the  act  of 
August  4, 1892,  did  not  take  building  stone  without  the  provisions  of 
the  act  of  1878  (20  Stat.,  89),  or  add  it  to  the  class  of  substances  known 
as  mineral,  but  provided  that  lands  chiefly  valuable  for  building  stone 
might  be  entered  under  the  placer  mining  laws.  That  is,  after  discov- 
ery of  building  stone,  it  may  be  entered  under  the  placer  mining  laws, 
the  rights  of  the  entryman  attaching  from  the  date  of  his  application 
to  enter.  It  was,  in  substance,  held  that,  if  on  June  29, 1893,  when 
Kandolph  made  application  to  purchase,  and  made  tender  of  the  pur- 
chase money,  the  land  had  been  subject  to  entry,  or  was  then  subject 
to  entry,  he  should  be  permitted  to  purchase  under  the  placer  mining 
laws.  It  was  further  held  that  his  application,  accompanied  by  the 
tender  of  the  purchase  price,  might  be  taken  as  eciuivalent  to  entry. 
It  appeared,  however,  that  the  executive  order  of  March  4,  1896, 
rescinding  or  modifying  the  original  order  of  reservation,  itself  reserved 
for  military  purposes  the  residue  of  the  land  not  included  in  the  survey 
for  lighthouse  purposes,  and,  as  the  land  applied  for  was  by  reason  of 
the  first  order  in  reservation  at  the  date  of  the  application,  and  by 
reason  of  the  second  order  was  still  in  reservation,  it  was  held'  that 
Randolph  acquired  no  right  by  his  application  and  tender  of  the  pur- 
chase price. 

Said  decision,  although  published  (23  L.  D.,  329),  was  not  promul- 
gated, it  having  been  withdrawn  for  further  consideration. 

The  reservation  made  by  executive  order  of  March  4,  1896,  was  a 
continuance  of  the  original  reservation  made  for  lighthouse  purposes 
and  was  on  the  recommendation  of  the  Secretary  of  War.  This  reser- 
vation was  the  only  bar  to  the  allowance  of  Randolph's  application  to 
enter  and  purchase.  On  November  23,  1896,  the  Secretary  of  War 
addressed  a  letter  to  the  President,  recommending  that  so  much  of  the 
military  reservation  on  Sucia  Islands,  in  the  Gulf  of  Georgia,  State  of 
Washington,  which  was  declared  by  executive  order  of  March  4, 1896, 
as  is  embraced  in  the  mineral  application  No.  97,  made  at  the  land  offlce 
at  Seattle,  Washington,  by  Simon  P.  Randolph,  for  patent  on  the  Sucia 
Island  Stone  Mine,  as  shown  by  the  survey  of  the  mining  claim  of  the 
said  Simon  P.  Randolph,  made  under  the  direction  of  and  reported  by 
the  United  States  surveyor-general  for  the  State  of  Washington,  min- 
eral survey  No.  314,  be  placed  under  the  control  of  the  Secretary  of  the 
Interior  for  disposition  under  the  act  of  Congress  approved  July  5, 1884 
(23  Stat.,  104). 


!518  DECISIONS   RELATING   TO   THE    PUBLIC   LANDS. 

On  December  12,  1896,  the  following  order,  signed  by  the  President, 
wfts  endorsed  upon  the  recommendation  of  the  Secretary  of  War: 

The  within  recommendatiou  is  approved.  The  Secretary  of  the  Interior  will  canae 
thia  action  to  be  noted  on  the  records  of  the  General  Land  Office. 

Randolph's  counsel  has  called  attention  to  this  changed  state  of  facts, 
and  invoked  supplemental  action  on  the  case. 

This  case  is  proceeding  as  between  Randolph  and  the  government 
alone,  and  there  seems  to  be  no  valid  reason  why  he  may  not  be  per- 
mitted to  perfect  his  title  under  the  act  referred  to,  since  the  obstacle 
to  the  allowance  of  his  application  has  been  removed,  if  the  fifth  sec- 
tion of  said  act  is  applicable. 

Said  section  is  as  follows: 

Whenever  any  lands,  containing  valuable  mineral  deposita,  shall  be  vacated  by 
the  reduction  or  the  abaudoument  of  any  military  reaervation  under  the  provisiona 
of  this  act,  the  same  shall  be  disposed  of  exclusively  under  the  mineral  laws  of  the 
United  States. 

It  seems  that  Randolph  proceeded  in  the  inception  of  his  claim  by 
development  and  location  upon  the  idea  and  belief  that  building  stone 
lands  could  be  acquired  under  the  placer  mining  laws,  at  a  time  when 
the  land  was  not  in  reservation,  and  that  he  has  in  all  the  steps  be 
has  taken  acted  in  perfect  good  faith;  that  he  has  discovered,  located, 
and  surveyed,  and  developed  a  valuable  quarry  of  building  stone,  at 
an  expense  so  great  as  to  have  exhausted  his  resources.  His  equitable 
claim,  to  be  allowed  to  perfect  his  title,  is  so  patent  and  strong  as  to 
forbid  the  denial  of  such  right,  unless  it  should  appear  that  there  is  a 
want  of  legal  authority  to  allow  it.  It  has  been  held  by  the  Depart- 
ment that  building  stone  is  not  a  mineral,  but  that  under  the  act  of 
August  4, 1892,  it  may  be  entered  under  mining  laws  as  though  it  were 
a  mineral.  These  apparently  conflicting  propositions  are  not  to  be  so 
construed  as  to  destroy  each  other,  but  rather  in  such  a  way  as  that 
eacli  may  stand,  in  its  proi)eL'  order.  It  is  clear  that  for  the  purposes 
of  entry  building  stone  may  be  treated  and  considered  as  though  the 
land  wherein  it  is  located  contained  mineral  deposits. 

Section  5  of  the  act  of  July  5, 1884,  provides  for  disposing  of  vacated 
military  reservations  which  contain  valuable  minenii  deposits  under 
mineral  laws  exclusively.  It  can  not  be  said  that  building  stone  comes 
within  the  letter  of  this  statute,  but  construing  this  section  with  the 
act  of  August  4,  1892, — the  pur|}ose  of  which  was  to  allow  building 
stone  land  to  be  entered  under  placer  mining  laws — it  would  seem  to 
come  within  its  spirit. 

The  premises  considered,  and  especially  in  view  of  the  fact  that  this 
is  a  proceeding  between  the  government  and  Randolph  alone,  the  pub- 
lished, unpromulgated  decision  of  October  3,  189G  (23  L.  D.,  329),  is 
hereb}^  vacated  and  set  aside,  and  the  present  decision  substituted 
therefor;  and  Randolph  will  be  allowed  thirty  days  from  notice  of  this 
decision  within  which  to  pay  the  purchase  money  for  the  land  claimed 
by  him,  and  your  office  will  direct  the  local  officers  upon  such  payment 
to  issue  to  him  final  certificate  and  duplicate  receipt. 
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HosMEB  V.  Denny  et  al. 

Motion  for  review  of  departmental  decision  of  September  11,  1896, 
23  L.  D.,  319,  denk  J  by  Secretary  Francis,  December  23, 1896. 


BEGULATIONS  CON"€EllNTNG  PERMTSSIOX  TO  USB  RIGHT  OF  WAY  OVER 
THE  PUBLIC  LAKDS  FOR  TRAMliOADS,  CANALS,  RESERVOIRS,  ETC. 


\ 


The  following  regulations  are  promulgated  under  the  act  of  Con- 
gress of  January  21, 1895,  (28  Stat.,  635),  entitled  "An  Act  to  permit 
the  use  of  the  right  of  way  through  the  public  lands  for  tramroads, 
canals,  and  reservoirs,  and  for  other  i>urposes,'^  which  is  as  follows: 

Be  it  enacted  hy  the  Senate  and  Hotue  of  Jiepresentativee  of  the  United  States  of  America 
in  Congreee  assembled,  That  the  Secretary  of  the  Interior  be,  and  hereby  is,  authorized 
and  empowered,  under  general  regulations  to  be  fixed  by  him,  to  permit  the  use  of 
the  right  of  way  through  the  public  lauds  of  the  United  St<ates,  not  within  the  limits 
of  any  park,  forest,  military  or  Indian  reservation,  for  tramroads,  canals  or  reser- 
▼olrs  to  the  extent  of  the  ground  occupied  by  the  water  of  the  canals  and  reservoirs 
and  fifty  feet  on  each  side  of  the  marginal  limits  thereof;  or  fifty  feet  on  each  side 
of  the  center  line  of  the  tramroad,  by  any  citizen  or  any  association  of  citizens  of  the 
United  States  engaged  in  the  business  of  mining  or  quarrying  or  cutting  timber 
and  manufacturing  lumber. 

and  the  act  of  May  14, 1896,  (29  Stat.,  120),  entitled  "An  Act  to  amend 
the  Act  approved  March  third,  eighteen  hundred  and  ninety-one,  grant- 
ing the  right  of  way  upon  the  public  lands  for  reservoir  and  canal 
purposes,"  which  is  as  follows : 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America 
in  Congress  assembled,  That  the  Act  entitled  ''An  Act  to  permit  the  use  of  the  right  of 
way  through  the  public  lands  for  tramroads,  canals,  and  reservoirs,  and  for  other 
purposes,''  approved  .January  twenty-lirst,  eighteen  hundred  and  ninety-five,  be,  and 
the  same  is  hereby,  amended  by  adding  thereto  the  following : 

Sec.  2.  That  the  Secretary  of  the  Interior  be,  and  hereby  is,  authorized  and  empow- 
ered, under  general  regulations  to  be  fixed  by  him,  to  permit  the  use  of  right  of  way 
to  the  extent  of  twenty- fiv^e  feet,  together  with  the  use  of  necessary  ground,  not 
exceeding  forty  acres,  upon  the  public  lands  and  forest  reservations  of  the  United 
States,  by  any  citizen  or  association  of  citizens  of  the  United  States,  for  the  purposes 
of  generating,  manufacturing,  or  distributing  electric  power. 

1.  It  is  to  be  specially  noted  that  these  acts  differ  from  the  other 
right-of-way  acts  of  March  3,  187n,  and  March  3, 1891,  in  that  they 
authorize  merely  a  permission  instead  of  making  a  grant,  and  that 
they  give  no  right  whatever  to  take  from  the  public  lands  adjacent  to 
the  right-of-way  any  material,  earth,  or  stone  for  construction  or  for 
any  other  purpose. 

2.  The  application  for  permission  to  use  the  right  of  way  through 
the  public  lands  must  be  filed,  and  permission  granted,  as  herein  pro- 
vided, before  any  rights  can  be  claimed  under  the  acts,  and  should  be 
made  in  the  form  of  a  map  and  field  notes 'in  duplicate  of  the  center 
line  of  the  right  of  way  or  of  the  tramroad,  canal,  or  reservoir,  and 
filed  in  the  local  land  office  for  the  district  in  which  the  right  of  way 
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is  located;  if  situated  in  more  than  one  district,  duplicate  maps  and 
field  notes  need  be  filed  in  bat  one  district  and  single  set8  in  the  others. 

3.  The  maps,  field  notes,  evidence  of  water  rights,  etc.,  and,  when 
the  applicant  is  a  corporation,  the  articles  of  incorporation  and  proofs 
of  organization  most  be  prepared  and  filed  in  accordance  with  the 
regulations  for  railroad,  and  for  irrigation  canals  and  reservoirs  under 
the  general  right-of-way  acts,  as  in  tbe  circulars  of  March  21, 1892,* 
and  February  20, 1894,*  respectively ;  forms  4  and  6  being  modified  in 
the  last  sentence  to  relate  to  the  act  under  which  the  application  is 
made. 

4.  An  aifidavit  that  the  applicant  is  a  citizen  must  accompany  the 
application;  if  the  applicant  is  an  association  of  citizens,  each  must 
make  afiidavit  of  citizenship;  a  corporation  organized  under  the  laws 
of  the  United  States  or  of  any  State  or  Territory  will  be  presumed  to 
be  an  association  of  citizens  within  the  meaning  of  the  act.  If  not  a 
natural-bom  citizen,  the  applicant  will  be  required  to  file  proofs  of  nat- 
uralization. The  applicant  must  also  state  in  the  affidavit  the  pur- 
poses for  which  tbe  right  of  way  is  to  be  used,  whether  for  mining  or 
quarrying,  or  cutting  timber  and  manufacturing  lumber,  or  for  electri- 
cal purposes. 

5.  When  application  is  made  for  "  the  use  of  necessary  ground,  not 
exceeding  forty  acres,''  tbe  tract  should  be  clearly  designated  on  the 
map  by  colored  shading  or  otherwise,  its  location  and  extent  accurately 
described  by  field  notes  if  necessar}^,  and  it  should  be  described  in  forms 
3  and  4,  by  legal  subdivision  or  by  course  and  distance  from  a  corner 
of  the  public  surveys.  The  applicant  must  also  make  a  statement  in 
duplicate  of  the  purposes  for  which  the  tract  is  to  be  used,  which  must 
also  contain  a  showing  tbat  tbe  tract  is  actually  and  to  its  entire  extent 
necessary  for  tbe  purposes  indicated.  In  such  cases,  forms  7  and  8, 
pages  12  and  13  of  circular  of  March  21,  1892,  should  be  incorporated 
in  the  engineer's  affidavit  and  applicant's  certificate  (forms  3  and  4), 
with  the  changes  necessary  to  make  it  applicable  to  the  law  in  question. 

6.  If  the  application  is  satisfactory  to  the  Department,  the  Secretary 
of  tbe  Interior  will  give  the  required  permission  in  such  form  as  may 
be  deemed  proper,  according  to  the  features  of  each  case.  And  it  is  to 
be  expressly  understood  in  every  case  under  the  act  of  1895,  that  the 
permission  extends  only  to  the  public  lands  of  the  United  States,  not 
within  the  limits  of  any  park,  forest,  military  or  Indian  reservation ; 
that  it  is  at  any  time  subject  to  modification  or  revocation;  that  the 
disposal  by  the  United  States  of  any  tract  crossed  by  the  permitted 
right  of  way  is  of  itself,  without  furtber  act  on  the  part  of  the  Depaii;- 
meut,  a  revocation  of  tbe  permision,  so  far  as  it  afiects  tbat  tract;  and 
that  the  permission  is  subject  to  any  future  regulations  of  the  Depart- 
ment. Applications  under  the  act  of  1896  may  be  for  rights  of  way 
upon  forest  reservations. 


•  Reported  U  L.  D..  338;  18  L.D.,  168. 
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7«  The  applicant  slioald  mark  each  of  the  subdivisions  affected  by 
the  proposed  right  of  way  "V"  or  vacant,  if  it  belongs  to  the  public 
domain  at  the  time  of  filing  the  map  in  the  local  laud  office,  and  the 
same  must  be  verified  by  the  certificate  of  the  register  which  should 
be  written  on  the  map  and  duplicate.  If  it  does  not  affirmatively 
appear  that  some  x>ortion  of  the  public  land  is  affected,  the  local  officers 
will  refuse  to  receive  the  application. 

8.  When  the  maps  are  filed,  the  local  officers  will  note  in  pencil  on 
the  tract  books  opposite  each  tract  traversed,  that  permission  to  use  the 
right  of  way  for  a  tramroad,  canal,  reservoir,  or  for  electric  purposes, 
is  pending,  giving  date  of  filing  and  name  of  applicant,  noting  on 
each  map  the  date  of  filing. 

9.  When  the  permission  is  given  by  the  Secretary  of  the  Interior,  a 
copy  of  the  original  map  will  be  sent  to  the  local  officers,  who  will 
mark  upon  the  township  plats  the  line  of  the  right  of  way,  and  will 
note  in  pencil  opposite  each  tract  of  public  land  affected  that  permis- 
sion has  been  given,  noting  the  date  of  permission  and  the  act. 

10.  Permission  may  be  given  under  the  acts  for  rights  of  way  on 
unsurveyed  land,  maps  to  be  prepared  as  in  the  circulars  noted. 

11.  The  act  approved  May  21,  1896  (29  Stat,  127),  entitled  "An  Act 
to  grant  right  of  way  over  the  public  domain  for  pipe  lines  in  the  States 
of  Colorado  and  Wyoming''  is  similar  in  its  requirements  to  the  right 
of  way  act  of  March  3, 1891,  and  the  regulations  of  February  20, 1894, 
fiirnish  full  information  as  to  the  preparation  of  the  maps  and  papers. 
Applicants  will  be  governed  thereby  so  far  as  they  are  applicable. 

The  text  of  the  act  is  as  follows: 

Be  it  enacted  by  the  Senate  and  House  of  R^preeeniativea  of  the  United  States  of  America 
in  Congress  assembled,  That  the  right  of  way  through  the  public  lands  of  the  United 
States  situate  in  the  State  of  Colorado  and  in  the  State  of  Wyoming  outside  of  the 
boundary  lines  of  the  Yellowstone  National  Park  is  hereby  granted  to  any  pipe  line 
company  or  corporation  formed  for  the  purpose  of  transporting  oils,  crude  or  refined, 
whicfi  shall  have  filed  or  may  hereafter  file  with  the  Secretary  of  the  Interior  a  copy 
of  its  articles  of  incorporation,  and  due  proofs  of  its  organization  under  the  same, 
to  the  extent  of  the  ground  occupied  by  said  pipe  line  and  twenty -five  feet  on  each 
side  of  the  center  line  of  the  same;  also  the  right  to  take  from  the  public  lands 
adjacent  to  the  line  of  said  pipe  hne  material,  earth,  and  stone  necessary  for  the 
construction  of  said  pipe  line. 

Sec.  2.  That  any  company  or  corporation  desiring  to  secure  the  benefits  of  this 
Act  shall,  within  twelve  months  after  the  location  of  ten  miles  of  the  pipe  line,  if 
the  same  be  upon  surveyed  lands  and  if  the  same  be  upon  unsurveyed  lands,  within 
twelve  months  after  the  survey  thereof  by  the  United  States,  file  with  the  register 
of  the  land  office  for  the  district  where  such  laud  is  located  a  map  of  its  line,  and 
upon  the  approval  thereof  by  the  Secretary  of  the  Interior  the  same  shall  be  noted 
upon  the  plats  in  said  office,  and  thereafter  all  such  lands  over  which  such  right  of 
way  shaU  pass  shall  be  disposed  of  subject  to  such  right  of  way. 

Sec.  3.  That  if  any  section  of  said  pipe  line  shall  not  be  completed  within  five 
years  after  the  location  of  said  section  the  right  herein  granted  shall  be  forfeited, 
as  to  any  incomplete  section  of  said  pipe  line,  to  the  extent  that  the  same  is  not 
completed  at  the  date  of  the  forfeiture. 


522  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

Bbc.  4.  That  nothing  in  this  Act  shall  authorize  the  lue  of  ench  right  of  way  except 
for  the  pipe  line,  and  then  only  so  fur  as  may  he  necessary  for  its  constrnction, 
maintenance,  and  care. 

&  W.  Lamobeux, 

Conimuifioner. 
Approved,  December  23, 1896. 

David  B.  Francis, 

Secretary. 


SECOND  CONTEST-HEARING-OKLAJTOMA  LANDS. 

HSRSHET  V.   BiCKFORD  ET  AL. 

Where  a  second  contest  is  filed  on  grounds  set  forth  in  the  first,  with  an  additional 
allegation  as  to  the  disqualification  of  the  first  contestant  as  an  entryman,  and 
the  entry  under  attack  is  canceled  as  the  result  of  the  firnt  suit,  and  the  con- 
testant tnerein  makes  entry  under  his  preferred  right,  it  is  not  competent  for  the 
local  ofiice  to  order  a  hearing  on  the  second  contest  as  against  the  entry  then  of 
record. 

The  failure  of  an  intervening  entry  man  to  specify  any  reason,  on  due  opportunity 
given,  why  his  entry  should  not  he  canceled  and  the  preferred  right  of  a  suc- 
cessful contestant  recognized,  warrants  the  cancellation  of  his  entry,  and  pre- 
cludes such  entry  man  from  thereafter  attacking  the  entry  of  the  successful  con- 
testant on  a  charge  that  should  have  heen  set  up  under  the  rule  to  show  cause. 

A  person  who  at  the  hoar  of  opening  Oklahoma  lands  to  settlement  is  rightfully  on 
reserved  land  within  said  Territory  (the  ''  government  acre^')  is  by  reason  of  such 
presence  disqualified  from  making  the  run  on  the  day  of  opening,  but  is  not  nec- 
essarily disqualified  from  thereafter  making  entry  of  lands  in  said  Territory,  if 
by  his  presence  therein  he  secured  no  advantage  over  others. 

Secretary  Frauds  to  the  Commissioner  of  the  OeneraZLand  Office^  Decern- 
(I.  H.  L.)  ber  23^  1896.  (G.  B.  G.) 

The  land  involved  in  this  contest  is  the  NE.  i  of  the  SW.  i  and  lot^ 
12, 13, 18,  and  19,  Sec.  33,  T.  13  N.,  R.  7  W.,  Oklahoma  land  district, 
Oklahoma  Territory,  containing  154.54  acres. 

On  April  23, 1889,  one  James  A.  Baam  made  homestead  entry  of  the 
land  described,  excepting  lot  13,  containing  7.40  acres. 

On  October  30, 1889,  Harvey  L.  Bickford  filled  affidavit  of  contest 
against  said  entry,  alleging  abandonment. 

On  February  14,  1890,  Calvin  L.  Severy  filed  affidavit  of  contest, 
charging  Banm  with  abandonment,  and  Bicktbrd  with  premature  and 
unlawful  entry  into  the  Territory. 

On  May  24, 1890,  hearing  was  had  on  Bickford^s  contest  against 
Baum's  entry.  Baum  defaulted,  and  Bickford  proved  abandonment. 
The  local  officers  recommended  the  cancellation  of  Baum's  entry. 
Your  office  approved  said  recommendation,  canceled  Baum's  entry  (on 
December  11, 1890),  and  awarded  to  Bickford  the  preference  right  of 
entry. 

On  October  6, 1890  (after  the  decision  of  the  local  officers,  but  prior 
to  that  of  your  office,  supra),  John  Hershey  filed  affidavit  of  contest 
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against  Baam's  entry,  charging  Bauni  with  abandonment,  Bickford 
with  ^'soonerism/'  and  Severy  with  fraudulent  speculation. 

On  December  18,  1890,  iSevery  was  permitted  to  make  homestead 
entry,  subject  to  Bickford's  preference  right. 

On  December  31, 1890,  Bickford  presented  his  application  to  make 
homestead  entry.  The  local  officers  rejected  his  application  because  of 
Severy's  prior  entry.  He  appealed  to  your  office,  which,  by  letter  of 
March  9, 1891,  directed  the  local  officers  to  notify  Severy  that  he  would 
be  allowed  sixty  days  within  which  to  show  cause  why  his  entry  should 
not  be  canceled.  They  did  so,  and  on  May  7,  1891,  his  counsel  filed  in 
the  local  office  the  following: 

Now  comes  Calvin  L.  Severy,  by  his  attorney,  L.  P.  Hndson,  and  asks  that  the 
Hon.  Register  and  Receiver  name  a  day  upon  which  he  may  show  cause  why  his 
homestead  entry  No.  269  for  (describing  the  land)  should  not  be  canceled  for  con- 
flict with  the  preference  right  of  H.  L.  Bickford.  As  a  basis  for  this  application  see 
Hon.  Commissioner's  letter  '<  II''  of  March  12,  1891. 

The  above  document  contains  the  following  endorsement,  signed  by 
the  register: 

Filed  May  7, 1891 :  and  ordered  that  cause  be  set  for  hearing  whenever,  within  the 
time  aUowed,  entryman  shall  have  filed  application  for  hearing,  8tating  tpecijie  eautcB 
why  the  entry  of  Bickford  should  not  be  allowed. 

Severy  failed  to  file  any  application  "stating  specific  causes^ — or 
any  cause— why  Bickford's  entry  should  not  be  allowed.  The  local 
officers  (on  September  16, 1891,)  reported  to  your  office  that,  although 
more  than  the  prescribed  time  (sixty  days)  had  elapsed,  Severy  had 
fsiiled  to  comply  with  the  order,  and  recommended  the  cancellation  of 
his  entry.  Thereupon  your  office  (on  October  12, 1891,)  directed  the 
local  officers  to  note  the  cancellation  of  Severy's  entry,  and  to  place 
the  application  of  Bickford  of  record.  From  this  order  of  your  office 
Severy  appealed  to  the  Department,  which,  on  October  11,  1892, 
affirmed  the  decision  of  your  office.  (15  L.  D.,  358;  on  review,  16  L.  D., 
135.) 

In  pursuance  of  the  above  named  departmental  decisions,  Severy's 
entry  was  canceled;  and  on  March  8, 1893,  Bickford  made  homestead 
entry  of  the  land. 

The  next  day  (March  9, 1893,)  Severy  filed  contest  against  Bickford's 
entry,  alleging  that  he  had  entered  the  Territory  during  the  period  pro- 
hibited by  law  and  the  President's  proclamation  of  March  23, 1889. 

On  April  13, 1893,  the  local  officers,  at  the  request  of  John  Hershy, 
issued  notice  of  hearing  upon  his  affidavit  of  contest  (filed  October  6^ 
1890,  supra,)  against  Bauni's  entry — whicli  had  been  canceled  twenty- 
eight  months  before,  as  the  result  of  Bickford's  contest.  Said  notice 
summoned  Severy  {et  al,)  to  appear  at  said  hearing,  inasmuch  as  he 
claimed  ^'some  right  or  equity  in  and  to  said  tract,  the  exact  nature  of 
which  does  not  ajipear.'' 

On  the  day  set  for  the  hearing  (May  29, 1893),  counsel  for  Severy 
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filed  a  motion  that  the  local  officers  vacate  and  set  aside  said  notice, 
which  motion  was  overruled.  Oonnsel  for  both  Hershy  and  Bickford 
moved  that  Severy's  contest  be  dismissed;  which  motion,  after  argu- 
ment, was  granted.  The  hearing  then  proceeded  as  between  Hershy 
and  Bickford. 

On  June  3, 1893,  the  local  officers  found  and  held  that  Bickford  was 
<' disqualified  from  making  legal  entry  of  the  tract  in  dispute  by  reason 
of  his  presence  within  the  Oklahoma  lands  between  March  2, 1889,  and 
noon  of  April  22, 1889;"  and  they  recommended  that  his  homestead 
entry  be  canceled. 

From  the  action  and  decision  of  the  local  officers,  as  above,  both 
Bickford  and  Severy  appealed  to  your  office. 

On  January  11, 1894,  your  office,  acting  upon  said  appeals,  held  that 

Severy's  contest  affidavit  of  February  14, 1890,  and  Hershy's  contest 

affidavit  of  October  6,  1890,  against  Baum's  homestead  entry,  were 

nullities,  so  far  as  Bickford's  entry  was  concerned;  nevertheless,  your 

office  proceeded  to  consider  Bickford's  appeal,  and  affirmed  the  decision 

of  the  local  officers  in  so  far  as  concerned  the  cancellation  of  Bickford's 

entry. 
From  said  decision  of  your  office  Severy,  Hershy,  and  Bickford,  all 

appealed :  Bickford  contending  that  his  entry  ought  not  to  be  canceled, 

and  Severy  and  Hershy  contending  that,  in  case  it  should  be  canceled, 

each  of  them  respectively  has  earned  the  preference  right  to  enter  the 

land. 

II. — Hershy.    From  the  preceding  statement  of  the  facts  that  led 

up  to  the  hearing,  it  will  be  seen  that  said  hearing  (on  May  29, 1893,) 

was  based  on  Hershy's  affidavit  of  contest  (filed  October  6, 1890,)  against 

Baum's  homestead  entry — ^incidentally  charging  Bickford,  the  prior 

contestant  of  Baum's  entry,  with  "  soonerism."    But  long  prior  to  the 

date  of  the  hearing,  Baum's  entry,  against  which  Hershy's  contest  was 

aimed,  had  been  canceled.    Relative  to  this  branch  of  the  case  your 

office  decision  appealed  from  says: 

The  validity  of  a  contest  is  not  affected  by  the  fact  that  the  contestant  is  not 
qualified  to  enter  the  land  (See  Lerne  «.  Martiu,  5  L.  D.,  259;  Mitchell  r.  Salen,  16 
L.  D.,408).  In  Spitz  «.  Rodey  (17  L.  D.,  503),  it  was  held  that  'Hhe  government 
has  no  interest  whatever  in  the  personality  of  the  individnal  who  initiates  a  con- 
test." At  the  time  Bickford's  contest  against .  Baum's  entry  was  pending,  the  gov- 
ernment was  not  interested  in  the  question  of  Bickford's  qualifications  to  enter  the 
land ;  and  all  charges  brought  against  him  at  that  time  were  premature,  as  it  was  not 
known  whether  or  not,  in  the  event  of  the  cancellation  of  Baum's  entry,  he  intended 
to  exercise  the  preference  right  awarded  to  successful  contestants  by  the  second  sec- 
tion of  the  act  of  May  14, 1880  (21  Stat.,  140).  No  charge  could  properly  be  brought 
against  Bickford  in  advance  of  his  application  to  enter  the  land.  Nor  did  the  charges 
filed  against  him  in  anticipation  of  his  application  to  enter  the  land  become  invested 
with  life  upon  his  application  to  enter,  filed  May  8, 1893.  While  Bickford's  contest 
against  Baum's  entry  was  pending,  any  contest  affidavits  setting  forth  the  same 
charges  against  Baum  that  were  then  in  issue  between  Bickford  and  Banm,  and 
alleging  that  Bickford  was  disqualified  to  make  entry,  were,  so  far  as  Bickford  is 
concerned^  mere  nnUities.    It  follows  that  the   affidavit of  Hershy,  filed 
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October  5,  1890,  while  Biokford's  coutest  was  pending,  was  without  force  and  effect, 
and  that  year  action  of  April  13,  1892,  ordering  a  hearing  on  Uershy's  contest  affi- 
davity  filed  October  6,  1890,  was  erroneous. 

From  this  branch  of  your  office  decision  Hershy  appeals,  contending 
that,  however  irregular  the  proceeding  tliat  led  up  to  the  hearing  may 
have  been,  yet,  inasmuch  as  the  local  officers  deemed  the  contest  affi- 
davit of  October  6, 1890,  a  sufficient  basis  for  such  hearing,  and  accord- 
ingly directed  it  to  be  held,  and  as  Hershy  at  said  hearing  proved  Bick- 
ford's  disqualification,  and  paid  the  fees  demanded,  he  is  entitled,  under 
the  second  section  of  the  act  of  May  14, 1880,  to  the  preference  right 
of  entry — ^in  case  Bickford's  entry  is  canceled  as  the  result  of  said 
hearing. 

'  Upon  the  cancellation  of  Baum's  entry,  and  the  restoration  of  the 
land  to  the  public  domain,  Hershy's  contest  against  said  entry  ceased 
to  exist.  His  premature  and  invalid  affidavit  against  Bickford  cer- 
tainly did  not  survive  thereafter.  In  my  opinion,  it  was  not  competent 
for  the  local  officers,  in  the  face  of  persistent  objection,  to  resurrect  an 
irrelevant  affidavit,  improperly  filed  in  connection  with  a  disallowed 
application  to  contest  an  entry  that  had  long  before  become  extinct, 
and  use  such  affidavit  as  the  basis  of  a  bearing  against  another  entry. 

III. — Severy.  Counsel  for  Severy  alleges  more  than  a  score  of  errors 
in  your  office  decision  appealed  from,  which  need  not  be  discussed 
seriatim.  They  may  all  be  covered  by  a  few  general  and  simple 
propositions: 

(1.)  Severy's  contest  affidavit  of  February  14, 1880,  against  Baum's 
entry  (also  accusing  Bickford  with  having  entered  the  Territory  pre- 
maturely), was,  for  the  reasons  hereinbefore  given  in  connection  with 
Hershy's  similar  contest  affidavit  against  Baum's  entry,  a  nullity  as 
against  Bickford,  and  every  one  else  except  Baum;  it  can  not,  there- 
fore, be  properly  considered  as  pending  or  in  existence  at  any  stage  of 
the  proceedings  subsequently  to  the  cancellation  of  Baum's  entry, 
against  which  it  was  directed. 

(2.)  Severy's  entry  of  December  17,  1890,  was  properly  canceled 
upon  his  refusal,  after  sixty  days'  notification  by  the  local  officers  in 
pursuance  of  the  order  of  your  office,  to  specify  any  reason  why  his 
entry  should  not  be  canceled ;  hence  it  can  not  be  considered  as  being 
in  existence  at  any  subsequent  stage  of  the  proceedings. 

(3.)  Severy's  contest  against  Bickford's  entry,  alleging  a  cause  which 
had  previously  existed,  but  which  he  had  persistently  refused  to 
specify  when  ample  opportunity  was  (by  direction  of  your  office) 
afforded  him  to  do  so,  was  properly  dismissed,  and  is  not  to  be  con- 
sidered as  being  in  existence  at  any  subsequent  stage  of  the  proceed- 
ings.   He  has  ''had  his  d<iy  in  court." 

(4.)  It  follows  that  Severy  has  never  at  any  time  had  in  existence  a 
valid  entry,  nor  a  valid  contest  against  any  other  entry,  which  gave 
him  any  rights  whatever  in  the  premises. 
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lY. — Bickford.  The  case  being  closed  as  regards  Ilershy  aud  Severy, 
it  remains  to  consider  the  case  as  between  Bickford  and  the  United 
States;  for 

the  government  is  ft  party  in  interest,  and  entitled  to  judgment  on  the  facts,  how- 
ever snoh  facts  may  have  been  discloeed,  and  whatever  the  rights  of  the  private 
parties  to  the  contest  may  be  as  against  each  other  (Saanders  v.  Baldwin,  9  L.  J},, 
991). 

The  facts  rehitive  to  Bickford's  presence  in  the  Territory  daring  the 
prohibited  period  are  simple  and  andispnted. 

The  proclamation  of  the  President  opening  the  lands  in  this  part  of 
the  Territory  to  settlement,  saved  and  excepted  from  such  opening, 
^^one  acre  of  htnd  in  square  form  in  the  northwest  corner  of  section  9, 
T.  16  N.,  li.  2  W.,"  for  the  site  of  the  land  office  at  Guthrie,  and  "  one 
acre  of  laud  in  the  southeast  corner  of  the  northwest  quarter  of  sec- 
tion 15,  T.  16  K,  B.  7  W.,»  for  the  site  of  the  land  office  at  Kingfisher. 

For  several  years  prior  to  the  opening,  Bickford,  at  that  time  a  resi- 
dent of  Leavenworth,  Kansas,  was  an  employe  in  the  service  of  the 
Indian  Bureau.    The  finding  of  facts  by  the  local  officers  is  as  follows: 

From  a  careful  examination  of  the  evidence,  we  find  that  the  defendant  had  been 
within  the  Oklahoma  lands  for  a  long  time  prior  to  March  2,  1889,  engaged  in  the 
business  of  government  contractor  and  flour  inspector,  and  that  he  remained  witliin 
said  lands  daring  the  prohibited  period,  engaged  in  said  occupation,  his  contracts 
not  expiring  until  June  or  July,  1889.  It  appears  also  that  at  12  o'clock,  noon,  ot 
April  22,  1889,  he  was  on  the  acre  reserved  for  a  land  office  at  Kingfisher,  O.  T., 
whither  he  had  been  called  by  some  of  his  contract  worK. 

Bickford  acknowledges  that  he  was  on  the  ^'goyemment  acre"  at 
Kingfisher  at  noon  of  the  day  of  opening.  He  testified :  '^  I  went  there 
and  stayed  on  purpose  not  to  be  in  the  country  when  it  was  oi>ened.'' 
In  his  appeal  to  the  Department  he  acknowledges  the  cx>rrectness  of 
the  local  officers'  finding  as  to  facts.    He  says: 

The  Commissioner  erred  in  holding  and  finding  that  the  presence  of  the  defendant 
upon  the  government  acre  near  Kingfisher,  O.  T.,  at  the  hour  of  12  o'clock,  noon,  on 
April  22, 1889,  operated  as  a  disqualification,  and  brought  him  within  the  prohibition 
of  the  act  of  March  2,  1889,  said  presence  being  in  the  line  of  his  duty  as  govern- 
ment contractor,  by  virtue  of  legal  permission,  and  uncoupled  with  any  attempt  to 
take  land  for  more  than  three  years  subsequent  to  noon  of  AprU  22,  1889. 

In  their  argument  in  support  of  the  appeal,  counsel  for  Bickford  con- 
tend that  he  was  legally  outside  the  prohibited  territory  because  of 
being  inside  the  limits  of  the  '< government  acres;''  that  if  this  conten- 
tion is  erroneous — if  he  is  to  be  considered  as  within  the  prohibited 
territory — he  was  properly  and  legally  there;  that  he  manifestly  gained 
no  advantage  over  any  one  else,  inasmuch  as  he  did  not  '^  make  the 
run"  on  the  day  of  the  opening;  and  that  even  if  it  were  to  be  con- 
ceded that  he  was  disqualified  from  "making  the  run"  on  the  day  of 
opening,  he  was  not  "forever  disqualified,"  so  that  he  could  not  be 
allowed,  years  after  the  opening,  to  contest  Banm's  entry  for  the  land 
in  question  and  make  entry  thereof  himself,  upon  earning  it  by  procur- 
ing the  cancellation  of  the  prior  entry. 

I  cannot  concur  with  counsel  for  Bickford  in  their  contention  that  he 
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was  oatside  the  territory  because  he  was  inside  the  ^^  government  acre ; " 
nor  can  I  concar  in  the  suggestion  that  inasmuch  as  Bickford  was  prop- 
erly and  legally  within  the  territory  he  was  not  subject  to  the  prohibi- 
tion of  the  statute. 

The  supreme  court  of  the  United  States  in  the  case  of  Smith  v.  Town- 
send  (148  XJ.  S.,  490)  Kays : 

The  general  langaage  need  in  the  sections  indicates  that  it  was  the  intention  of 
Congress  to  make  the  disqualification  universally  absolute.  It  does  not  say  '  any 
person  who  may  wrongfully  enter/  etc.,  but  'any  person  who  may  enter;' — 'right- 
fully or  wrongfully'  is  implied. 

I  think  it,  therefore,  quite  dear  that  Bickford  was  disqualified  from 
making  the  run  on  the  day  of  the  opening,  even  though,  at  that  time, 
he  were  within  the  "government  acre." 

It  is  contended,  however,  by  counsel  for  Bickford,  that  conceding  that 
he  was  disqualified  to  make  the  rnn,  he  was  not  necessarily  disqualified 
from  making  entry  years  afterwards.  Icoucur  in  this  view.  In  the  case 
referred  to,  the  supreme  court  of  the  United  States  says  that  in  con- 
struing a  statute  a  court  may  with  propriety  recur  to  the  history  of  the 
times  when  it  was  passed,  in  order  to  ascertain  the  meaning  of  particu- 
lar provisions  of  it;  that  it  was  well  known  that  as  the  time  drew  near 
to  the  opening  of  the  territory  for  occupation,  under  and  by  virtue  of 
treaties  with  the  Indian  tribes,  and  in  accordance  with  the  law  of  Con- 
gress under  consideration,  there  was  a  large  gathering  of  persons  along 
the  borders  of  the  territory  awaiting  the  coming  of  the  exact  moment 
at  which  it  should  be  lawful  for  them  to  move  into  it  and  establish  home- 
stead and  other  settlements,  and  that  the  purpose  of  the  act  was  evi- 
dently to  secure  equality  between  all  who  desired  to  establish  settle- 
ments in  that  territory. 

Due  consideration  of  the  mischief  which  the  law  was  designed  to  cor- 
rect, and  of  the  reason  of  the  remedy  provided,  will  not  justify  such  an 
interpretation  of  it  as  would  exclude  Bickford  from  making  a  settlement 
nearly  two  years  after  the  territory  was  formally  opened.  His  presence 
on  the  "  government  acre"  at  the  time  of  the  opening,  secured  to  him 
no  advantage  whatsoever  with  respect  to  the  settlement  intimately 
made  by  him.  The  equality  of  opportunity  which  it  was  ttie  manifest 
purpose  of  the  statute  to  secure  to  all  settlers  alike,  is  not  in  any  degree 
impaired,  imperiled,  or  involved  by  an  entry  made  nearly  two  years 
after  the  formal  opening.  Assuming,  therefore,  that  Bickford's  case  is 
within  the  letter  of  the  statute,  it  falls  without  the  spirit  of  it.  The 
distinction  between  the  letter  and  the  spirit  of  the  act  was  recognized 
by  the  supreme  court  in  Smith  v>  Townsend,  and  it  is  intimated  that  the 
spirit,  rather  than  the  letter,  of  the  law  should  be  adhered  to. 

I  very  much  doubt,  however,  whether  Bickford's  case  falls  within  the 
letter  of  the  statute.    Its  language  is  general  and  comprehensive:  — 

Any  person  who  may  enter  upon  any  part  of  said  lands  prior  to  the  time  that  the 
same  are  opened  to  settlement,  slinll  not  be  permitted  to  occupy  or  to  make  entry  of 
Buoh  lands,  or  to  lay  any  claim  thereto. 
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Until  said  lands  are  oi>ened  to  settlement  by  proclamation  of  the  President,  no 
person  shall  be  permitted  to  enter  apon  and  occnpy  the  same,  and  no  person  violating 
this  provision  shall  ever  be  permitted  to  enter  any  of  said  lands  or  acquire  any  right 
thereto. 

Assuming  that  under  the  first  of  the  foregoing  paragraphs  Bickford — 
whether  rightfully  or  wrongfully  within  the  territory  prior  to  the  time 
of  opening — was  thereby  disqualified  to  occupy  or  make  entry  of  such 
lands,  or  lay  any  claim  thereto,  I  think  it  clear  that  the  disqualification 
is  confined  to  the  day  of  opening,  it  being  manifest  that  the  purpose  of 
the  act  was  to  secure  equality  of  opportunity  to  all  persons  alike. 

The  first  paragraph  does  not  say  that  one  who  enters  prior  to  the 
formal  opening  shall  forever  be  disqualified,  as  is  provided  by  the 
subsequent  paragraph. 

The  second  paragraph  is  much  more  comprehensive  in  its  terms.  It 
declares  that  no  person  shall  be  permitted  to  enter  upon  and  occupy 
the  lauds  until  they  shall  have  been  opened  for  settlement  by  procla- 
mation, and  imposes  as  a  penalty  upon  the  person  who  shall  violate  the 
prohibition  a  perpetual  disqualification  from  acquiring  any  right  to  such 
lands. 

Bickford  did  not  enter  upon  and  occupy  any  part  of  the  territory 
opened.  He  was,  at  the  day  of  opening,  rightfully  on  the  ^<  government 
acre,"  and  remained  there  until  after  the  hour  of  opening  had  passed. 

I  am  unwilling,  however,  to  decide  this  case  upon  so  narrow  and 
special  a  ground.  It  is  my  opinion  that  wherever  it  can  be  clearly 
established  that  no  advantage  whatsoever  was,  or  could  have  been, 
gained  by  a  technical  infraction  of  the  law,  a  person  should  not  be 
disqualified  by  reason  of  such  technical  infraction. 

In  the  case  of  Smith  v.  Townsend  it  appeared  that  the  run  was  made 
from  a  railroad  right  of  way  at  the  day  of  opening,  and  that  an  advan- 
tage was,  or  could  have  been,  derived  by  reason  of  that  fact.  In  con- 
cluding its  judgment  in  that  case  the  supreme  court  says: 

It  may  be  said  that  if  this  literal  and  comprehensive  meaning  is  given  to  these 
words  it  would  follow  that  anyone  who,  after  March  2,  and  before  April  22,  should 
chance  to  step  within  the  limits  of  the  territory,  would  be  forever  disqualified  from 
taking  a  homestead  therein.  Doubtless  he  would  be  within  the  letter  of  the  statute ; 
but  if  at  the  hour  of  noon  on  AprU  22,  when  the  legal  barrier  was  by  the  President 
destroyed,  he  was  in  fact  outside  of  the  limits  of  the  territory,  it  may  perhaps  be 
said  that  if  within  the  letter  he  was  not  within  the  spirit  of  the  law,  and,  there- 
fore, not  disqualified  from  taking  a  homestead.  Be  that  as  it  may, — and  it  will  be 
time  enough  to  consider  that  question  when  it  is  presented, — it  is  enough  now  to  hold 
that  one  who  was  within  the  territorial  limits  at  the  hour  of  noon  of  April  22  was, 
within  both  the  letter  and  spirit  of  the  statute,  disqualified  to  take  a  homestead 
therein. 

In  my  opinion  the  facts  now  under  consideration  present  a  case  which 
should  be  determined  according  to  the  spirit,  rather  than  the  letter,  of 
the  statute.  For  the  reasons  aforesaid,  I  cannot  concur  in  the  conclu- 
sion reached  by  your  office  that  Hick  ford's  entry  should  be  canceled. 
Your  office  decision  is  therefore  reversed. 
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Kendbioh  et  al.  V.  Peedido  Land  Company, 

Motion  for  review  of  departmental  decision  of  Aagast  28, 1896,  23 
L.  D.y  288,  denied  by  Secretary  Francis  December  23, 1896, 


FBACTICE-OEBTIOBAIU-NOTICE  OF  APPEAIi. 

Adams  bt  al.  v.  Nobthbrn  Pacifio  E.  E.  Co. 

A  writ  of  .certiorari  is  not  a  writ  of  right  but  lies  in  the  discretion  of  the  Secretary 
of  the  Interior,  and  isAues  when  an  affirmative  showing  is  made  of  substantial 
iinustice  in  the  decision  rendered  below. 

An  appeal  should  not  be  dismissed  on  account  of  insufficient  proof  of  the  service  of 
notice  thereof,  without  opportunity  given  to  show  that  the  service  was  iu  fact 
duly  made,  where  the  adverse  party  appears  and  does  not  object  to  the  service. 

Secretary  Francis  to  the  Commissioner  of  the  General  Land  Office^  Decern- 
(I.  H.  L.)  her  23^  1896.  (E.  M.  E.) 

This  is  a  petition  filed  by  David  W.  Adams,  asking  that  the  record 
in  the  case  of  Adams  et  al.  v,  Northern  Pacific  Eaiiroad  Company, 
involving  the  SW.  J  of  Sec.  9,  T.  14  K,  E.  42  B.,  Walla  Walla  land  dis- 
trict, Washington,  be  certified  to  this  Department  for  consideration  and 
action  to  the  end  that  the  relief  prayed  for  in  the  petition  may  be 
granted. 

ThiB  petition  shows  this  land  to  be  within  the  indemnity  limits  of  the 
grant  to  the  Korthern  Pacific  Eaiiroad  Company  by  the  act  of  July  2, 
1864,  as  shown  by  the  map  of  definite  location  filed  October  4, 1880. 
The  K.  i  of  the  SW.  i  of  Sec.  9  was  selected  December  17, 1883,  per  list 
No.  2,  and  the  S.  J  of  the  SW.  J,  May  20, 1884,  per  list  No.  3. 

October  29, 1887,  the  petitioner  applied  to  make  timber  caltare  entry 
for  the  land  in  controversy,  alleging  that  '^on  or  about  the  30th  day  of 
November,  1877,  he  improved  and  exercised  control"  over  the  land  he 
sought  to  enter,  and  ever  since  had  it  in  his  possession  with  the  inten- 
tion of  acquiring  title  thereto  under  the  timber  culture  laws. 

June  4, 1884  Patrick  Grady  made  homestead  application,  which  was 
rejected,  for  the  N.  J  of  the  SW.  J  and  the  N.  J  of  the  SB.  J.  Grady 
did  not  appeal,  but  renewed  his  application  on  November  5,  1887, 
claiming  settlement  in  the  spring  of  1884. 

February  23, 1895,  a  hearing  having  been  had,  the  local  oflicers  ren- 
dered a  decision,  finding  that  one  Cornelius  Grady  applied  to  make 
timber  culture  entry  for  the  S.  i  of  the  SB.  ^  and  the  S.  ^  of  the  S  W.  J 
on  November  3, 1887,  and  as  such  tracts  were  involved  in  the  case  of 
Grady  v.  Northern  Pacific  Eaiiroad  Company,  then  pending  on  appeal, 
they  refused  to  consider  said  last  named  tract  in  the  cause  at  bar,  and 
further  found  that  Patrick  Grady,  who  had  died  since  his  settlement, 
had  not  acted  in  good  faith  in  making  settlement  and  therefore  had  no 
Buch  rights  as  would  inure  to  his  heirs,  and  that  the  improvements  of 
1814— VOL  23 34 
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Adani8  were  sufficient  to  defeat  the  claim  of  the  railroad  company,  and 
therefore  recommended  the  allowance  of  the  entry  of  tiie  petitioner  to 
the  said  K.  ^  of  the  SW.  i. 
June  29, 1896,  your  office  decision  was  rendered,  in  which  it  was  said — 

From  yoor  said  decision  of  February  23,  1895,  of  which  you  f«tato  that  all  parties 
were  notified  the  same  day,  the  Northern  Pacific  R.  R.  Co.  and  the  heirs  of  P.  Grady 
appealed,  the  first  March  27,  1895,  and  the  latter  on  the  23rd  of  the  same  moDth. 
Adams  filed  an  appeal  fh>m  bo  much  of  your  decision  as  dismissed  the  case  to  the 
8.  i  of  the  SW.  ^  of  said  Seo.  9,  but  there  is  no  proper  evidence  that  his  appeal 
was  served  on  the  opposite  parties.    It  is  accordingly  dismissed. 

Yonr  office  decision  affirmed  the  action  of  the  local  officers  as  to  the 
claims  of  the  Grady  heirs,  bat  held  that  the  application  of  Adams  to 
make  timber  culture  entry  must  be  denied  in  toto^  as  rights  under  the 
law  could  only  be  initiated  by  entry,  and  the  occupation  and  cultiva- 
tion of  the  petitioner  could  give  him  no  rights,  as  it  did  not.  affirma- 
tively appear  that  he  was  qualified  to  secure  title  under  any  of  the 
settlement  laws,  and  awarded  the  land  to  the  Northern  Pacific  Railroad 
Company.    The  right  of  appeal  was  denied  to  Adams. 

Subsequently  appeal  was  filed  by  Adams,  and  on  September  11, 
1896,  your  office  refused  to  accept  the  appeal,  saying — 

Rule  95  of  Practice  prescribes  that  ''Proof  of  personal  service  shaU  be  the  written 
acknowledgment  of  the  party  served  or  the  affidaTit  of  the  person  making  the  serv- 
ice attached  to  the  papers  served  and  stating  time,  place,  and  manner  of  service." 
The  affidavit  of  service  attached  to  said  appeal  (from  local  office)  merely  states  that 
on  the  25  day  of  February,  1895,  he  made  **  due  and  legal  service  "  of  notice  of  appt^al. 

From  the  affidavit  of  F.  M.  Ellsworth,  attorney  for  Adams,  it  appears 
that  Adams  claims  the  land  included  in  his  application  by  virtue  of 
having  tendered  an  application  to  enter  under  the  timber  culture  law, 
with  the  regular  fees,  at  the  United  States  land  office  at  Colfax,  Whit- 
man County,  Washington,  in  November,  1876,  which  application  was 
rejected  on  the  ground  that  the  land  was  within  the  limits  of  the  grant 
to  the  Northern  Pacific  Kailroad  Company;  that  the  record  of  such 
tender  was  burned  in  the  Colfax  land  office;  that  he  again  applied  to 
enter  under  the  same  law,  making  a  tender  of  the  legal  fees  at  the  land 
office  at  Walla  Walla,  which  was  rejected  for  the  reason  that  the  land 
was  within  the  reserved  indemnity  limits  of  said  railroad  company; 
and  that  subsequently  he  again,  to- wit,  on  October  27, 1887,  apx)lied  to 
enter,  under  which  application  hearing  was  finally  had.    Further, 

that  within  the  time  allowed  for  an  appeal  in  said  contest,  which  date  will  be 
ahowu  by  the  original  notice  of  appeal  now  in  the  office  of  the  Commissioner  of  the 
General  Land  Office,  this  affiant  served  on  C.  £.  Monlton,  the  attorney  of  record  of 
the  said  Northern  Pacific  Railroad  Company  at  Colfax,  Washington,  personally  a 
true  copy  of  the  said  notice  of  appeal  within  the  time  allowed  for  an  appeal  in  said 
case;  and  that  CM.  Kiucaid,  attorney  for  the  heirs  of  Patrick  and  Cornelius  Grady, 
accepted  service  of  the  said  notice  of  appeal. 

Is  the  petitioner  entitled  to  the  issuance  of  the  writ!  A  writ  of 
certiorari  is  not  a  writ  of  right,  but  lies  in  the  discretion  of  the  court 
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aud  is  i88ucd  when  an  affirmative  showing  is  made  of  sabstantial 
injustice  on  the  part  of  the  court  below.  Dobbs  Placer  Mine  (1  L,  1)., 
565) ;  Keed  v.  Casner  (9  L.  D.,  170) ;  and  Lyman  C.  Dayton  (10  L.  D.,  159). 
In  reference  to  the  question  of  the  service  of  the  notice  of  appeal,  it 
appears  from  the  argument  of  counsel  for  the  i)etitioner  that  he  seems 
to  be  under  the  impression  that  the  objection  to  the  service  consisted 
in  the  fact  that  service  ha<l  been  had  upon  the  attorney  who  appeared 
in  the  cause  rather  than  the  attorney  designated  by  the  ISTorthorn 
Pacific  Railroad  Company.  Tliis  does  not  accord  with  the  re«ason  given 
in  your  office  decision;  the  objection  therein  contained  went  to  tlie 
sufficiency  of  the  proof  of  service.  Counsel  for  the  petitioner  in  his 
assignment  says — 

Britton  and  Gray  appeared  geuorally  in  the  said  conteHt  before  the  Honorable 
CommiKsioner,  for  the  Northern  Pacific  Railroad  Company;  they  made  no  objection 
to  tbe  Berirlce,  and  if  any  objections  were  made  it  was  without  any  notice  whatever 
to  David  W.  Adams  or  his  attorney. 

There  is  nothing  in  the  record  to  show  whether  counsel  for  the 
Northern  Pacific  Railroad  Company  moved  to  dismiss  the  apjieal  of 
Adams  or  not,  but  in  the  presence  of  the  statement  of  counsel,  Hupra, 
the  Department  considers  itself  justified  in  assuming  that  this  w<'is  not 
done,  and  that  counsel  for  the  company  made  no  objection  and  entered 
a  general  appearance. 

If  objection  had  beeii  made,  the  petitioner  was  entitled  to  notice. 
Driscoll  V.  Morrison  (7  L.  D.,  274). 

In  Hansen  v,  Ueland  (10  L,  D.,  273)  it  was  held  inter  alia,  syllabus — 

The  defendant  by  appearing  and  procuring  an  order  of  continuance  waives  any 
defect  in  tbe  service  of  notice  or  proof  thereof. 

Counsel  for  the  petitioner  deposes  that  he  personally  served  upon 
O.  B.  Moulton,  the  attorney  of  record,  a  true  copy  of  the  notice  of 
appeal  within  the  time  allowed  by  the  rules  of  practice;  assuming  this 
to  be  true,  the  case  last  quoted  becomes  again  applicable,  as  it  was 
there  held  (syllabus) — 

If  the  fact  of  service  is  admitted  or  not  denied,  and  the  service  is  legal  and  duly 
made,  the  manner  in  which  proof  of  sach  service  is  made  is  not  material. 

So  also  in  Allen  v.  Leet  (6  L.  D.,  669). 

The  reason  of  the  decision  of  your  office  went  solely  to  the  sufficiency 
of  the  proof  of  service  and  therefore,  in  consideration  of  the  affidavit 
of  the  attorney  in  the  cause,  that  proper  service  was  had,  and  tlie 
further  statement  that  counsel  for  the  Northern  Pacific  Bailroad  Com- 
pany made  a  general  appearance  and  failed  to  object  to  the  sufficiency 
of  the  proof  of  service  of  the  notice  of  appeal,  I  am  of  opinion  that 
your  office  was  in  error  of  its  own  motion  to  deny  the  appeal  of  the 
petitioner  without  calling  upon  or  giving  him  an  opportunity  to  show 
that  the  service  was  in  fact  made  in  full  compliance  with  the  rule  of 
practice  applicable  in  such  cases. 
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Has  the  petitioner  suffereil  a  substautial  injustice  by  reason  of  the 
refusal  of  your  office  to  forward  the  appeal  by  hiui  filed  in  this  caosef 
Your  office  decision  states — 

The  land  involved  in  thU  ca«o  fell  entirely  ontside  of  the  forty  mile  limite  of  the 
withdrawal  on  general  route  made  August  13,  1870,  and  witblu  the  forty  mile  limits 
of  the  withdrawal  on  ameiided  general  route  made  February  21, 1872,  but  fell  within 
the  indemnity  limits  of  the  road  Oct.  4, 1880. 

These  being  the  facts,  it  was  held  that  neither  the  application  to 
enter  this  land  by  Adams,  in  1887,  nor  his  prior  occupancy  of  the  tract 
served  to  operate  to  defeat  the  grant  to  the  Northern  Pacific  liailroad 
Company.  If  these  facts  are  all  that  the  record  shows,  the  Depart- 
ment would  concur  in  the  Judgment  rendered  below  and  deny  the  i>eti- 
tion  for  the  issuance  of  the  writ  of  certiorari;  but  the  affidavit  of 
counsel  for  Adams  set  forth  that  as  far  back  as  November,  187G,  this 
petitioner  tendered  his  application  to  enter  this  traet  under  the  timber 
culture  lavr,  together  with  the  proper  fees,  at  the  land  office  at  Colfax, 
Washington,  which  application  was  rejected  by  the  local  officers  on  the 
ground  that  the  land  was  embraced  within  the  limits  of  the  grant  to 
the  Northern  Pacific  Railroad  Company,  and  that  the  record  of  such 
application  was  subsequently  destroyed  by  fire  in  the  said  laud  office. 
Another  ax)i)lication  for  the  land  appears  to  Inive  been  made  by  Adams 
prior  to  the  one  passed  upon  by  your  said  office  decision,  but  as  to  that 
nothing  further  need  now  be  said.  The  alleged  application  of  1876, 
and  its  rejection  for  the  reasons  stated,  however,  in  view  of  the  fact 
that  the  land  was  not  covered  by  the  company's  withdrawal  on  map  of 
general  route  of  1870,  which  under  the  law  was  the  only  authorized 
withdrawal  for  its  benefit,  present  a  question  affecting  the  rights  of  the 
petitioner  which  in  my  judgment  calls  for  departmental  consideration 
and  action. 

In  Ard.  v.  Brandon  (156  IT.  S.,  537)  the  reporter's  statement  of  the 
case  in  full,  as  contained  in  the  syllabus,  is  as  follows: 

A.,  being  qualified  to  make  a  homestead  entry,  entered  in  good  faith  upon  pablie 
land  within  the  indemnity  limits  of  a  railroad  grant,  hut  not  within  the  place  limits. 
Ho  (letiianded  at  the  local  land  office  the  right  to  enter  160  acres  as  a  homestead. 
This  was  refused  on  the  ^roand  that  the  tract  was  within  the  limits  of  the  grant, 
althougb  at  that  time  the  land  had  not  been  withdrawn  from  entry  and  settlement. 
This  was  subsequently  done,  and  the  land  conveyed  to  the  railway  company.  A. 
reniuined  upon  the  land,  cultivating  it.  In  an  action  to  recover  possession  from  him, 
brought  hero  from  a  state  court  by  writ  of  error,  Heldf  that  that  application  was 
wrongfully  rejected,  and  that  his  rights  under  it  were  not  affected  by  the  fact  that 
he  took  no  appeal. 

Mr.  Justice  Brewer  in  delivering  the  opinion  of  the  court  said — 

He  had  therefore,  on  July  14,  when  he  went  to  the  land  office,  the  right  to  enter 
the  entire  160  acres  as  a  homestead.  This  right  he  demanded.  He  made  out  a  home- 
stead application  for  the  land  as  described,  tendered  the  application  anil  the  land 
office  fees  to  the  register  of  the  land  office,  but  the  register  rejected  the  application, 
giving  as  a  reason  therefor  that  the  land  was  within  the  granted  limits  of  the  Leaven- 
worth, Lawrence  and  Galveston  Kailroacl,  and  was  double  minimum  lands,  and  that 
eighty  aores  was  the  limit  of  a  homestead  entry  of  such  lauds. 
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Ab  a  fact  the  re^ster  was  mistaken  and  the  application  should  have 
been  accepted. 
Mr.  Justice  Brewer  said  fiirther: 

The  law  deals  tenderly  with  one  who,  in  good  faith,  goes  npon  the  public  lands, 
with  a  view  of  making  a  home  tlieroon.  If  he  does  all  that  the  statute  prescribes 
as  the  condition  of  acquirinti:  rights,  the  law  protects  him  in  those  xights,  and  does 
not  make  their  oon tinned  existence  depend  alonn  upon  the  question  whether  or  no  he 
takes  an  appeal  fVom  an  n<l verse  decision  of  the  officers  charged  with  the  duty  of 
acting  upon  his  application. 

If  it  be  true  that  Adams  made  application  to  enter  this  land  in  1876, 
and  if  his  application  W21.S  rejei^ted  for  the  reasons  stated,  it  may  be  a 
question  as  to  whether  he  is  not  protected  as  against  the  claim  of  the 
railroad  company  under  the  doctrine  announced  by  the  supreme  court 
in  the  case  cited;  and  without  now  intimating  any  opinion  upon  such 
question  but  with  a  view  to  its  consideration  by  the  Department  I  deem 
it  proper  that  the  petitioner's  prayer  should  be  granted.  * 

You  will  therefore  certify  the  record  in  the  case  to  this  Department 
to  the  end  that  the  same  may  be  examined  and  such  action  taken  as  may 
api)ear  proper  and  just. 


OKLAHOMA  liANBS— CTTEROKEE  OTTTL.ET-SETTI.EMENT  RIGHTS. 

Bbady  et  al.  v.  Williams. 

By  the  proclamation  of  the  President  declaring  the  Cherokee  Outlet  oi>en  to  settle- 
ment, and  providing  regulations  for  the  acquisition  of  settlement  rights  therein, 
a  strip  of  land  one  hundred  feet  in  width  immediately  within  the  outer  houudary 
of  the  entire  tract  then  opened  to  settlement  was  set  apart  for  the  occupancy  of 
intending  settlers;  and,  if  it  he  conceded  that  the  Secretary  of  the  Interior 
could  thereafter  modify  said  regulation,  such  action  could  only  he  taken  after 
the  notice  required  hy  the  statute. 

Persons  making  the  run  from  said  strip  of  land,  so  set  apart  for  their  occupancy,  are 
not  disqualified  as  settlers  by  the  fact  that  in  entering  thereon  they  passeil  over 
an  adjacent  Indian  reservation. 

The  case  of  Cagle  v.  Mendenhall  (20  L.  D.,  447)  overruled. 

Secretary  Francis  to  the  Commissioner  of  the  General  Land  Office^  Decent- 
(L  H.  L.)  ber  23^  1806.  (P.  J.  O.) 

The  land  involved  in  this  controversy  is  the  NW.  \  Sec.  30,  Tp.  26  ^N"., 
R.  1  E.,  Perry,  Oklahoma,  land  district,  of  which  Charles  A.  Williams 
made  homestead  entry  September  21, 1893.  On  September  23,  October 
3,  and  October  23, 1893,  John  M.  Dahl,  Jobn  H.  McDonald  and  Michael 
Brady,  respectively,  iiled  contests  against  the  entry,  each  alleging 
prior  settlement.  Hearing  was  set  for  March  21, 1894,  and  on  that  day 
Williams's  entry  was  canceled  by  relinquishment.  The  trial  proceeded 
as  between  the  three  contestants,  and  as  a  result  the  local  officers  fopnd 
that  McDonald  had  the  superior  right  to  the  land,  recommended  that 
he  be  permitted  to  make  entry,  and  that  the  other  contests  be  dismissed. 
They  found  that  Brady  was  prior  in  time  to  McDonald,  but  that  he  was 
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disqualified  by  reason  of  having  entered  theOuUet  between  August  19, 
and  September  16. 

On  appeal,  your  office  sustained  tbe  action  of  the  local  officers. 
Referring  to  Brady  your  office  decision  says: 

Brady's  ndmisiiion  that  he  entered  the  Territory  from  the  Osage  reservation  shows 
tliat  he  was  disqualified. 

lu  the  cjise  of  Cagle  r.  MendeiihaH,  20  L.  D.,  447,  the  Department  held  that:  "  the 
action  of  the  Department  in  forhidding  persons  from  making  the  run  from  any  of 
tho  i-eservations  on  the  eastern  border  of  the  'Outlet'  was  not  inconsistent  with  the 
act  of  CongreHs;  and,  it  being  generally  known  that  such  instructions  had  been 
issued,  settlers  who  acted  in  obedience  thereto  shouhl  not  be  defeated  in  their  rights 
by  others  who  as  a  matter  of  fact  obtained  advantage  over  them  by  making  the  ran 
from  adjacent  Indian  reservations.'' 

Both  Brady  and  Dahl  appealed,  the  former  assigning  as  error  his 
disqualification  by  reason  of  having  entered  the  Outlet  from  the  Osage 
Indian  reservation,  and  the  latter  assigning  errors  of  fact. 

Your  office' did  not  pass  upon  the  alleged  disqualification  of  Brady 
on  account  of  entering  the  Outlet  during  the  prohibited  period,  upon 
which  tbe  local  officers  based  their  judgment  as  to  him,  but  relied 
entirely  on  the  Cagle  case. 

The  testimony  on  this  point  is  that  of  Brady  himself.  In  response 
to  the  direct  question  as  to  whether  he  was  in  the  Territory  within  the 
prohibited  period,  he  replied  that  he  was  not.  His  booth  certificate  to 
the  same  effect  was  presented.  On  his  cross-examination,  however,  he 
said  he  was  in  there  about  September  3,  and  in  answer  to  a  number  of 
questions  gave  that  as  the  date.  After  his  testimony  was  closed  and 
one  or  more  witnesses  had  testified  for  McDonald,  he  applied  to  go  on 
the  stand  to  correct  an  error  in  his  testimony.  He  did  not  go  on 
until  all  the  testimony  was  closed,  then,  in  pursuance  of  the  former 
request,  he  tCvStificd  tliat  he  had  inadvertently  given  September  as  the 
month,  instead  of  August.  I  have  no  hesitancy  in  saying  that  the 
witness  was  testifying  in  perfect  good  faith  when  he  made  this  latter 
statement.  There  is  nothing  in  the  case  to  intimate  that  he  was  in  the 
Territory  except  his  inadvertent  statement.  It  is  inconceivable  that 
the  claimant  should  go  upon  the  stand  and  by  his  own  evidence  dis- 
qualify himself.  I  am  unable  to  agree  with  the  finding  of  the  local 
officers  that  Brady  was  disqualified  by  reason  of  the  testimony  on  this 
point. 

The  evidence  clearly  shows  that  Brady  got  on  the  land  about  1:10 
P.  M.;  that  McDonald  was  next  there  and  Dahl  was  last  of  the  three; 
that  Brady  made  the  run  from  the  east  side  of  the  Arkansas  river, 
which  divides  the  Osage  reservation  and  the  Outlet,  starting  at  12:01; 
that  McDonald  and  Dahl  each  ran  from  the  north  line  of  the  "strip." 

It  therefore  follows  that  as  between  McDonald  and  Dahl,  the  former 
is  the  prior  settler,  and,  if  the  doctrine  of  Cagle  v,  Mendenhall  is  sound 
and  to  be  followe<l,  that  Brady  acquired  no  right  to  the  land  by  re^ivson 
of  his  settlement  prior  to  McDonald.  I  find  myself,  however,  unable  to 
yield  assent  to  the  doctrine  announced  in  that  case. 
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By  act  of  Congress,  March  3, 1893  (27  Stat.,  640),  that  part  of  Okla- 
homa Territory,  known  as  the  Cherokee  Oatlet,  was  declared  open  for 
settlement  on  the  President's  proclamation  any  time  within  six  months 
from  the  date  of  the  act.  Among  other  things  contained  in  the  act  is 
this  (Sec.  10,  p.  643): 

No  peiBon  shall  be  permitted  to  occupy  or  enter  upon  any  of  the  lands  herein 
referred  to,  except  in  the  manner  prescribed  by  the  proclamation  of  the  President 
opening  the  same  to  settlement;  and  any  person  otherwise  occupying  or  entering 
npon  any  of  said  lands  shall  forfeit  all  right  to  acquire  any  of  said  lands. 

The  Secretary  of  the  Interior  shall,  under  the  direction  of  the  President,  prescribe 
rules  and  regulations,  not  inconsistent  with  this  act,  for  the  occupation  and  settle- 
ment of  said  lands,  to  be  incorporated  in  the  proclamation  of  the  President,  which 
shall  be  issued  at  least  twenty  days  before  the  time  fixed  for  the  opening  of  said 
lands. 

The  proclamation  of  the  President  (17  L.  D.,  230),  presumably  pre- 
pared in  accordance  with  the  act,  was  promulgated  August  19,  1893, 
declaring  the  land  open  for  settlement  at  twelve  o'clock,  noon  (central 
standard  time),  Saturday,  September  16, 1893,  and,  among  other  regu- 
lations contained  in  this  proclamation  was  this,  on  page  239: 

A  strip  of  land  one  hundred  feet  in  width,  around  and  immediately  within  the 
outer  boundaries  of  the  entire  tract  of  country,  to  be  opened  to  settlement  under  this 
proclamation,  is  hereby  temporarily  set  apart  for  the  following  purposes  and  uses, 
viz: 

Said  strip,  the  inner  boundary  of  which  shall  be  one  hundred  feet  from  the  exterior 
boundary  of  the  country  known  as  the  Cherokee  Outlet,  shall  be  open  to  occupancy 
in  advance  of  the  day  and  hour  named  for  the  opening  of  said  country,  by  persons 
exx>eoting  and  intending  to  make  settlement  pursuant  to  this  proclamatiou.  Such 
occupancy  shall  not  be  regarded  as  a  trespass,  or  in  violation  of  this  proclamation, 
or  of  the  law  under  which  it  is  made;  nor  shall  any  settlement  rights  be  gained 
thereby. 

This  reservation  was  "around  and  immediately  within  the  outer 
boundaries  of  the  entire  tract  of  country;"  no  limitation  or  exclusion 
of  any  portion  thereof.  The  purpose  of  this  reservation  was  well  un- 
derstood by  all  familiar  with  tlie  vexed  questions  that  so  often  arose  in 
cases  arisiug  out  of  the  former  openings  to  settlement  of  the  Oklahoma 
Territory,  where  the  question  was  as  to  whether  an  individual  was  over 
the  line  or  not  at  the  instant  of  starting.  Also  to  prevent  individuals 
who  owned  the  lands  adjoining  the  Outlet  from  obstructing  those  seek- 
ing homes  therein  by  refusing  to  allow  them  to  congregate  on  their  lands 
preparatory  to  making  the  run.  To  avoid  these  complications,  the 
President  made  this  rpservation  to  enable  all  intending  to  enter  lands 
to  congregate  on  this  strip  and  thereby  get  an  even  start. 

By  this  proclamation,  the  reservation  thus  made  was  on  the  east  side 
of  the  Outlet,  as  well  as  upon  all  the  other  sides.  It  must  be  assumed 
that  it  was  known  to  the  President  and  the  Secretary  of  the  Interior 
at  the  time  the  proclamation  was  promulgated  that  the  Indian  reserva- 
tions of  the  Kansas,  the  Osages,  the  Poncas  and  Otoes  and  Missourias 
immediately  joined  the  Outlet  on  the  east,  yet  there  is  no  inhibition  in 
the  proclamation  from  settlers  entering  from  those  reservations  or  the 
one  hundred  ieet  reservation  created  by  the  proclamation. 
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It  was  this  proclamation,  made  in  parsnance  of  the  act  of  Congress, 
and  containing  rules  and  regulations  made  by  the  Secretary  of  the 
Interior  for  the  opening  and  settlement  of  the  land,  that  was  the  guide 
by  which  all  those  intending  to  enter  the  territory  should  be  controlled. 
It  was  formally  promulgated,  it  bore  the  signature  of  the  President  of 
the  United  States,  and  the  great  seal  of  State.  By  it  all  persons  were 
invited  to  the  one  hundred  feet  reservation,  regardless  of  which  part 
of  the  land  it  might  be,  either  in  imagination  or  reality,  located.  No 
other  public  or  official  pronunciamento  was  made,  and  the  only  author- 
itative, official  or  legal  utterance  is  contained  tberein. 

The  statements  made  in  the  case  of  Oagle  v,  Mendenhall  are  some- 
what misleading.  In  reference  to  the  instructions  issued  and  publicity 
given  to  them,  as  stated  therein,  it  is  only  necessary  to  say  that  there 
is  no  official  record  in  this  Department  of  the  same.  There  were  sev- 
eral telegrams  sent  ttom  the  office  of  the  Secretary  of  the  Interior  to 
private  individuals,  but  none  to  any  government  officials,  in  relation  to 
this  matter.  The  instructions  of  September  5, 1893,  referred  to,  is  a 
telegram  from  your  office  to  '<  Emmet  Womack,  special  agent."  This  is 
signed  by  the  Commissioner,  but  does  not  purport  to  be  given  under 
the  authority  of  the  Secretary  of  the  Interior. 

In  every  one  of  the  communications  sent  from  the  Department,  with 
the  exception  of  that  of  September  13,  to  Ned  P.  C.  Gould,  which  will 
be  adverted  to  hereafter,  the  information  is  that  intending  settlers 
will  be  prohibited  from  making  the  run  from  <<  Indian  reservations,"  but 
there  is  no  mention  of  the  one  hundred  foot  strip,  or  inhibition  from 
making  the  run  from  the  same. 

If,  as  before  stated,  the  President's  proclamation  created  the  one 
hundred  foot  strip  on  the  east  side  of  the  Outlet  and  persons  made  the 
run  from  there  in  good  faith,  can  it  be  said  that  the  route  they  traveled  to 
get  to  the  strip  disqualified  them  from  making  an  entry!  I  think  not. 
I  do  not  believe  it  is  within  the  power  of  the  executive  branch  of  the 
government  to  fix  the  qualifications  of  one  making  a  homestead  entry. 
Congress,  the  law  making  power,  has  done  this,  and  the  right  of  the 
individual  can  not  be  enlarged  or  abridged  by  executive  order.  The 
only  disqualification  fixed  by  Congress  was  that  no  one  should  ^<  acquire 
any  of  said  lands"  who  entered  upon  or  occupied  any  part  thereof 
"except  in  the  manner  prescribed  by  the  proclamation  of  the  President 
opening  the  same  to  settlement."  The  purpose  of  this  was  well  under- 
stood. It  was  to  give  all  persons,  from  every  part  of  the  counti*y,  an 
even  chance  to  secure  a  home,  and  prevent  those  in  the  immediate 
vicinity  from  securing  the  choice  lands.  Following  this  declaration 
by  Congress,  the  Secretary  of  the  Interior,  under  direction  of  the 
President,  prescribed  "  rules  and  regulations  not  inconsistent  with  this 
act"  which  were  incorporated  in  the  proclamation.  By  this  the  one 
hundred  foot  strip  was  solemnly  set  apart  for  occupancy  by  the  settlers, 
and  there  was  no  direction  as  to  how  parties  should  travel  to  get  to  it. 

The  only  theory  upon  which  the  Secretary  of  the  Interior  could  pos- 
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sibly  prevent  persons  irom  making  the  ran  from  these  Indian  reserva- 
tions was  that,  under  the  laws  and  treaties  with  the  tribes,  white  people 
were  not  allowed  therein,  and  were  trespassers,  and  coald  be  forcibly 
and  summarily  removed  as  such.  But,  if,  in  ignorance  of  this  fact^ 
they  actually  did  get  into  the  reservations,  can  this  in  any  just  and 
legal  sense  be  said  to  disqualify  the  individual  from  making  a  home- 
stead entry  in  the  Outlet!  I  do  not  so  understand  it.  And  if  they 
passed  through  the  Indian  reservations  and  got  on  to  the  one  hundred 
foot  strip,  and  made  the  run  from  there  in  good  faith,  should  they  be 
deprived  of  their  homestead  rights!  I  find  myself  unable  to  yield 
assent  to  such  a  proposition.  If  the  settler  were  guilty  of  a  crime 
either  against  the  United  States  or  the  Indians  he  would  not  be  dis- 
qualified from  availing  himself  of  the  right  to  make  a  homestead  entry. 
A  question  similar  to  this,  at  least  bearing  upon  this  proposition,  was 
decided  in  the  case  of  Madella  O.  Wilson  (17  L.  D.,  163).  By  the  Pres- 
ident's proclamation,  the  Sisseton  and  Wahpeton  Indian  reservation 
was  opened  for  settlement,  and  it  contained  this: 

Warning,  however,  is  hereby  given  that  until  said  lands  are  opened  to  settlement, 
as  herein  provided,  all  xiersons,  save  said  Indians,  are  forbidden  to  enter  upon  the 
same,  or  any  part  thereof. 

It  seems  that  the  entrywoman  entered  the  reservation  prior  to  the 
hour  of  opening,  and  your  office  held  her  disqualified,  citing  certain 
Oklahoma  cases  in  sup]>ort  thereof.  In  reversing  your  office  judgment, 
Mr.  First  Assistant  Secretary  Sims,  after  comparing  the  two  statutes, 
said  : 

Now,  I  snbmit  that  the  President  of  the  United  States,  nnder  this  section,  has  no 
authority  to  declare  a  forfeiture  of  the  right  of  this  woman  who  went  upon  tlie  right 
of  way  of  the  Hastings  and  Dakota  Railroad  Company  a  few  minutes  before  the 
land  was  subject  to  entry.  There  is  neither  an  inherent  nor  an  implied  power  vested 
in  the  executive  to  visit  such  a  penalty  upon  the  entryman.  .  .  . 

While  the  proclamation  warned  all  people  not  to  go  upon  the  lands  until  they 
were  opened  for  settlement,  and  they  were  forbidden  ho  fco  do,  yet,  there  is  nothing 
in  the  statute  which  authorized  the  injunction,  or  jnstified  the  visiting  of  the  pen- 
alty of  the  forfeiture  of  the  right  upon  her  for  so  doing.  Indeed,  the  proclamation 
does  not  attempt  to  do  so. 

This  doctrine  was  affirmed  by  Mr.  Secretary  Smith  in  Edward  Parant 
(20  L.  D.,  53). 

Notwithstanding  the  parties  in  these  two  cases  were  trespassers  on 
the  Indian  reservations,  to  the  same  extent  exactly  as  Brady  was,  yet 
it  was  held  that  they  were  not  disqualified  from  exercising  their  home- 
stead right. 

As  has  been  said,  Congress  fixed  the  qualifications  of  a  homestead 
entryman.  It  empowered  the  Secretary  of  the  Interior,  under  direc- 
tions of  the  President,  to  formulate  rules  and  regulations,  not  incon- 
sistent with  the  act,  under  which  that  right  might  be  exercised.  This 
was  solemnly  done.  Now,  lias  the  Secretary,  in  himself  as  such,  acting 
alone,  the  i>ower  of  abridging  or  changing  those  rules t 
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It  will  be  conceded,  if  he  has  such  power,  that  it  must  be  done  with 
the  same  degree  of  solemnity,  and  given  the  same  publicity  as  the 
original  rules  contained  in  the  President's  proclamation,  and  in  addition 
it  must  be  in  conformity  with  the  law.  The  statute,  as  quoted  above, 
requires  that  the  rules  and  regulations  ^'for  the  occupation  and  settle- 
ment of  said  lands,  to  be  incorporated  in  the  proclamation  of  the  Pres- 
ident/' '^  shall  be  issued  at  least  twenty  days  before  the  time  fixed  for 
the  opening  of  said  lands." 

The  only  declaration  of  the  Secretary  that  there  was  no  one  hundred 
foot  strip  on  the  east  of  the  Cherokee  Outlet  was  a  telegram  sent  to  Ned. 
C.  P.  Gould,  dated  September  13, 1893.  The  telegram  is  not  addressed 
to  any  officer  of  the  government,  but  is  evidently  to  a  private  citizen. 
It  can  not,  in  my  judgment,  be  maintained  that  this  information,  given 
to  a  private  citizen,  is  sufficient  in  itself  to  abrogate  the  rules  and  reg- 
ulations contained  in  the  proclamation.  But,  conceding  for  sake  of 
argument  that  it  could,  then  it  must  be  admitted  that  it  was  a  change 
in  the  proclamation,  and  was  in  the  nature  of  a  new  rule.  Hence,  it 
follows  that  at  least  twenty  days'  notice  before  the  opening  was  not 
given  of  this  new  regulation,  and  it  was  therefore  not  in  compliance 
with  the  statute. 

The  same  may  be  said  of  all  the  telegrams  sent. 

The  earliest  one — that  to  Harding  and  Riddell — was  dated  August 
28,  but  nineteen  days  before  the  opening. 

It  appears  that  A.  P.  Swineford  was  the  "  Inspector"  who  had  charge 
of  the  opening  of  the  Outlet. 

There  is  nothing  of  record  in  this  office  to  show  that  he  was  informed 
of  this  attempted  change  in  the  proclamation.  He  was  telegraphed  to 
about  a  number  of  other  matters.  For  instance,  on  August  24,  he  was 
directed  by  the  Secretary  to  "  require  those  going  upon  Strip  to  do 
work  to  give  obligation  not  to  appear  before  those  in  charge  of  booths 
until  September  14."  (L.  &  R.  Misc.  270,  p.  257.)  The  Secretary  of 
War  was  notified  the  same  day  that  it  would  be  necessary  for  those 
entering  to  do  work  to  have  pennit  ^*from  A.  P.  Swineford,  Inspector," 
to  enter.  (Id.  258.)  Again,  on  September  11,  the  Secretary  issued  an 
order  directing  how  trains  should  be  run  on  the  railroad,  and  wired 
Swineford:  "You  will  see  that  the  accompanying  order  is  given  due 
publicity  and  properly  executed."  (Id.  361.)  On  September  14,  the 
First  Assistant  Secretary  advised  Mr.  Swineford,  in  answer  to  a  request 
for  information  as  to  the  rights  of  persons  to  enter  lands,  "who  have 
not  had  the  benefit  of  the  homestead  laws."  In  reply  he  said:  "that 
the  matter  of  making  entries  in  the  Outlet  is  governed  entirely  by  the 
President's  proclamation  of  August  19,  3893,  and  the  laws  therein 
referred  to." 

These  several  instructions  to  the  Inspector  are  quoted  simply  for  the 
purpose  of  showing  that  in  relation  to  all  matters  considered  of  public 
interest  he  was  required  to  give  publicity  to  the  same,  or  follow  the 
President  pioclamation. 
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It  may  be  said  that  those  entering  from  the  east  gained  an  advantage 
in  securing  land  ou  that  side  over  those  entering  from  the  north  or 
south.  There  is,  in  my  judgment,  no  force  in  this  proposition.  It  is 
true,  they  did  not  have  the  same  distance  to  travel,  but  the  same  is 
true  of  those  who  were  fortunate  enough  to  get  desirable  lands  close  to 
the  other  points  of  starting.  In  otlier  words,  all  the  seekers  could  not 
find  homes  on  or  near  the  lines,  and  some  were  forced  to  go  further  into 
the  interior.  If,  however,  those  running  from  the  east  did  gain  an 
advantage  in  the  distance  they  had  to  travel  over  those  from  other 
points,  they  were  there  by  authority  of  the  proclamation,  and  under 
the  statute  this  was  all  that  was  required.  The  contestant  Brady  took 
his  chances  with  the  others  that  ran  from  that  point.  He  liad  no  greater 
advantage  over  those  than  did  the  others  starting  from  the  other  lines 
that  made  selections  close  to  the  place  whence  they  started. 

There  is  nothing  in  the  testiniony  in  this  case  to  show  that  Brady 
had  any  knowledge  of  or  information  upon  the  subject  of  the  dispatches 
that  were  sent  from  tl:is  Department.  It  is  certainly  going  to  the 
extreme  to  say  he  should  be  disqualified  when  he  acted  in  ignorance  of 
any  attempted  change  in  the  proclamation.  The  testimony  shows  that 
he  had  been  on  the  Indian  reservations  frequently  before  the  opening. 
The  same  is  true  of  McDonald.  In  fact,  McDonald  at  the  time  was 
fanning  some  land  in  one  of  them  on  a  lease. 

I  can  not  escape  the  conviction  that  ]5rady  was  not  disqualified  from 
making  the  homestead  entry  by  reason  of  having  made  the  run  from  the 
point  where  he  started.  He  was  tlie  prior  settler  on  the  land,  and  is 
therefore  entitled  to  make  homestead  entry  of  tlie  same. 

Tlie  case  of  Cagle  v,  Mendenhall  is  overruled,  and  your  office  decision 
reversed. 


DOLLES  V.  HAMBERO  CONSOLIDATED  MlNES  CO. 

Motion  for  review  of  departmental  decision  of  August  8,  1896,  23 
L.  D.,  267,  denied  by  Secretary  Francis,  December  23, 1896. 


BAILROAD  GRANT— LANDS  EXCEPTET>— PRE-EMPTION  CLAIM. 

St.  Paul,  Minneapolis  and  Manitoba  By.  Go. 

A  pre-emptor  who  makes  homestead  entry  of  a  part  of  the  land  embraced  within 
his  filing  thereby  abandons  all  right  nndcr  his  pre-emption  claim,  and  though 
the  filing  may  not,  at  such  time,  be  canceled  on  the  record,  it  is  thereafter  not 
evidence  of  the  existence  of  a  pre-emption  claim,  and  will  therefore  not  defeat 
the  operation  of  a  railroad  grant,  as  to  the  tract  not  included  in  the  homestead 
entry. 

Secretary  Francis  to  the  Commissioner  of  the  General  Land  Office,  Decern- 
(I.  H.  L.)  her  23,  1896.  ( W.  0.  P.) 

I  have  considered  the  appeal  of  the  St.  Panl,  Minneapolis  and  Mani- 
toba Bailway  Company  from  your  office  decision  of  March  28,  1895, 


540  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

refusing  its  application  to  list  the  S  W.  J  of  the  NE.  J  of  Sec.  15,  T.  127  K^ 
E,  37  W.,  St.  Cloud  (formerly  Ferprus  Falls)  land  district,  Miimesota^ 
as  passing  under  the  grant  for  the  benefit  of  said  company. 

This  land  is  within  the  primary  limits  of  the  grant  for  the  benefit  of 
the  St  Vincent  extension  of  said  railroad,  made  by  the  act  of  March 
3,  1871  (16  Stat.,  588). 

On  March  16, 1868,  one  Sidney  L.  Fish,  filed  pre-emption  declaratory 
statement,  covering  this  and  other  tracts,  alleging  settlement  Decem- 
ber 20, 1867.  On  June  10, 1871,  he  made  homestead  entry  for  the  other 
lands  in  his  declaratory  statement,  but  omitting  from  such  entry  the 
tract  here  in  question. 

On  July  20,  1872,  G.  W.  Lampman  filed  pre-emption  declaratory 
statement  for  this  tract  with  others,  alleging  settlement  July  15, 1872, 
but  made  no  effort  to  perfect  such  claim. 

On  December  26, 1891,  the  company  applied  to  list  this  tract,  which 
application  was  rejected  by  the  local  officers.  Upon  appeal  to  your 
office  their  action  was  affirmed  upon  the  theory  that  Fish's  pre-emption 
claim  of  record  at  the  date  of  the  act  making  the  grant  to  said  company 
served  to  except  said  tract  from  the  operation  of  the  grant,  the  case  of 
Bardon  v,  Korthern  Pacific  B.  K.  Go.  (145  U.  S.,  535,)  being  cited  in 
support  of  that  conclusion. 

It  is  urged  upon  appeal  here  that  the  Bardon  case  is  not  in  point, 
because  in  this  case  the  grant  was  not  one  taking  effect  at  the  date  of 
the  act  making  it,  but  was  by  the  provision  of  the  law  to  takeefiect  at 
the  future  time  and  only  ux)on  the  performance  of  certain  acts  by  the 
beneficiary  thereunder.  In  support  of  this  contention  the  decision  of 
the  supreme  court  of  the  United  States  in  St.  Paul  and  Pac.  B.  B.  Go. 
f>.  Northern  Pacific  B.  B.  Go.  (139  U.  S.,  1),  is  cited. 

By  the  act  of  March  3, 1857  (11  Stat.,  99),  a  grant  wa«  made  to  the 
Territory  of  Minnesota  to  aid  in  the  construction  of  certain  railroads. 
On  July  12, 1862  (12  Stat.,  624),  a  joint  resolution  was  x^assed  by  Con- 
gress authorizing  a  change  of  location  of  one  of  the  lines  of  road 
provided  for  in  the  act  of  1857.  By  the  act  of  March  3, 1865  (13  St^t, 
526),  the  grant  made  by  the  act  of  1857  was  enlarged  and  the  time  for 
the  completion  of  the  railroads  extended.  The  act  of  March  3, 1871 
(16  Stat.,  588),  authorized  another  change  in  the  branch  line  of  the  St. 
Paul  and  Pacific  B.  B.  company  to  St.  Vincent,  "with  the  same  provi- 
sional gnnit  of  lands  to  be  taken  in  the  same  manner  along  said  altered 
lines  as  is  provided  for  the  present  lines  by  existing  laws."  To  this  act 
there  is,  however,  a  provision  in  the  following  words: 

Prot^edt  however,  That  this  change  shaH  in  no  manner  enlarge  said  grant,  and 
that  this  act  Hhall  only  take  effect  upon  condition  of  being  in  accord  with  the  legis- 
lation of  the  State  of  Minnesota,  and  npon  the  farther  condition  that  proper  releases 
shall  he  made  to  the  United  States  by  said  company,  of  all  lands  along  said  aban- 
doned lines  from  ('row  Wing  to  St.  Vincent  and  from  St.  Clond  to  Lake  Superior, 
and  that  npon  the  execution  of  said  releases  such  lauds  so  released  shaU  be  consid- 
ered as  immediately  restored  to  market,  without  further  legislation. 
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In  construing  tbis  act  the  supreme  court  said  : 

The  line  aathorized,  or  supposed  to  be  authorized,  under  the  act  of  March  3, 1871, 
was  distant  many  miles  from  the  line  projected  in  1869,  and  the  map  of  its  definite 
location,  approved  by  the  >^ecretary  of  the  Interior,  wiis  not  filed  with  the  commis- 
sioner of  the  general  land  office  nntil  December  20,  1871.  The  release  required  by 
the  act  of  March  3,  1871  was  not  made  by  the  St.  Paul  and  Pacific  Kailroad  Company 
until  December  13,  1871,  and  a  formal  release  to  the  United  States  by  the  company 
was  not  executed  until  the  19th  of  that  mouth.  It  was  only  upon  the  execution  of 
the  release — whether  that  be  deeuied  to  have  been  the  13th  or  19th  of  December — 
that  the  act  took  effect.  The  act  did  not  make  a  grant  upon  condition  snbsequent* 
There  was  no  condition,  for  a  breach  of  which  any  forfeiture  of  a  grant  could  be 
required,  ior  no  grant  passed  until  the  consideration  for  it,  the  relinquishment  of 
the  old  lines  with  the  lands  along  them,  was  given.  The  transaction  was  in  the 
nature  of  an  exchange,  by  which  the  right  was  given  to  the  company  to  construct 
new  lines  with  proportional  grants,  in  consideration  of  its  relinquishing  certain  old 
lines,  with  their  accompanying  lands.  The  now  rights  were  to  vest  with  the  relin- 
quishment of  the  old  rights.  The  transfer  was  to  be  mutual  and  simultaneous. 
There  was,  therefore,  no  operative  grant  until  there  was  an  effective  release,  and 
whichever  date  be  taken — whether  December  13  or  19 — it  was  subsequent  to  the 
definite  location  of  the  Northern  Pacific  Railroad  Company  in  Minnesota.  A  map 
of  that  location  approved  by  the  Secretary  of  the  Interior,  was  filed,  as  stated  above, 
in  the  office  of  the  commissioner  of  the  general  land  office  on  the  21st  of  the  previous 
November.  No  grant,  therefore,  was  in  existence  of  any  lands  to  any  other  company, 
which  are  claimed  by  the  plaintiff  in  this  suit,  at  the  time  of  the  definite  location  of 
its  route.    (139  U.  S.,  1-16). 

It  has  been  decided  that  the  release  presented  by  the  company  did 
not  become  operative  until  it  was  filed  in  this  Department  and  accepted 
by  the  Secretary  on  December  19, 1871,  and  that  the  grant  in  question 
became  effective  on  that  day.  St.  Paul,  Minneapolis  and  Manitoba  By. 
Co.  V.  Bergerud  (23  L.  D.,  408). 

The  condition  of  a  tract  of  land  at  that  date  determines  whether  it 
passed  under  said  grant.  Fi»h's  pre  emption  declaratory  statement 
made  March  16, 1868  had  not  been  formally  canceled  upon  the  records 
of  your  office,  and  his  homestead  entry  for  the  same  land,  except  the 
tract  here  in  question,  was  also  of  record.  That  is,  the  record  shows 
two  claims  by  the  same  person  under  the  settlement  laws. .  Fish  after- 
wards submitted  final  proof  under  his  homestead  entry,  which  was 
approved  and  final  certificate  issued. 

In  the  case  of  Fish  v.  Northern  Pacific  Railroad  Company  (23  L.  D., 
15),  the  efi'ect  of  a  preemption  filing  of  record  at  the  date  a  grant  to  a 
railroad  company  takes  effect,  is  fully  discussed,  the  conclusion  being 
that  an  uncanceled  pre-emption  filing  of  record  at  that  date  serves  to 
except  the  land  from  the  grant.  Tbis  conclusion  is  based,  in  part  at 
least,  upon  the  decision  of  the  supreme  court  in  the  case  of  Whitney  v, 
Taylor  (158  U.  8.,  85).  The  underlying  proposition  in  these  cases  is 
stated  in  the  supreme  court  decision,  where,  after  referring  to  other 
cases  involving  similar  questions,  the  following  language  is  used: 

Although  these  cases  are  none  of  them  exactly  like  the  one  before  us,  yet  the  prin- 
oiple  to  be  deduced  from  them  is  that  when  on  the  records  of  the  local  laud  office 
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there  is  an  existing  claim  on  the  part  of  an  individual  under  the  homestead  or  pre- 
emption lavff  which  hiis  been  recognized  by  the  officers  of  the  government,  and  has 
not  been  canceled  or  set  aside,  the  tract  in  respect  to  which  that  claim  is  existing  is 
excepted  from  the  operation  of  a  railroad  htnd  grant  containing  the  ordinary  except- 
ing clauses,  and  this  notwithstanding  snch  claim  may  not  be  enforceable  by  the 
claimant,  and  is  subject  to  cancellation  by  the  government  at  its  own  suggestion,  or 
upon  the  api»lieation  of  other  parties.  It  was  not  the  intention  of  Congress  to  oi^en 
a  controversy  between  the  claimant  and  the  railroad  company  as  to  the  validity  of 
the  ibrmer's  claim.  It  was  enough  tbat  the  claim  existed,  and  the  question  as  to  its 
validity  was  a  matter  to  be  settled  between  the  government  and  the  claimant,  in 
respect  to  which  the  railroa<l  company  was  not  permitted  to  be  heard. 

It  is  necessary  to  npply  this  rule  to  the  case  bere  presented.  It  is 
contended  in  support  of  the  appeal  that  by  omitting  the  tract  here 
involved  from  his  homestead  entry,  ''Fish,  in  law,  abandoned  all  claim 
and  surrendered  all  the  rights  he  ever  had  thereto  under  the  pre-emp- 
tion law'' — the  case  of  Nix  r.  Allen  (112  U.  8.,  129),  being  cited  in  sup- 
port of  the  contention.  In  that  case  the  court  said  specifically  that  one 
who,  having  filed  preemption  declaratory  statement  for  a  quarter- 
section  of  land,  afterwards  made  x>re-emption  entry  for  one-fourth  of 
said  quarter-section 

in  law  tbereby  abandoned  her  settlement  on  the  other  three  quarters  of  the  quarter 
section  for  the  purposes  of  pre-emption  and  surrendered  aU  the  pre-emption  rights 
she  ever  had  in  them. 

This  ruling  has  been  followed  by  this  Department  in  the  case  of 
Holm  V,  St.  Paul,  Minneapolis  and  Manitoba  Ky.  Co.  (16  L.  D.,  251), 
and  the  land  thus  omitted  from  final  proof  W9»  held  to  have  passed 
under  a  grant  taking  effect  subsequently  to  the  date  of  such  proof. 
These  cases  do  not,  however,  cover  the  exact  question  involved  here. 

The  act  of  May  20, 1802  (12  Stat.,  392),  known  as  the  ^'homestead 
law,"  and  afterwards  incorporated  into  the  Kevised  Statutes  as  section 
2289,  declares  that  one  possessing  certain  prescribed  qualifications 
^^ shall  be  entitled  to  enter  one  quarter  section  or  a  less  quantity  of 
unappropriated  public  lands,  upon  which  such  person  may  have  filed  a 
pre-emption  claim.*'  The  ruling  of  this  Department  has  been  from  th^ 
first  that  a  transmutation  of  a  filing  exhausts  the  pre-emption  right. 
It  has  further  been  held  that  one  who  makes  homestead  entry  for  a 
part  of  the  land  covered  by  his  pre-emption  filing  thereby  abandons 
his  pre-emption  claim.  In  the  case  of  Neilson  v.  Northern  Pacific 
Bailroad Company  (9  L.  D.,  402),  it  was  said: 

It  is  clear,  that  the  making  homestead  entry  of  another  tract  was  an  ahandonment 
in  law  of  his  claim  to  that  part  of  the  tract  covered  by  his  pre-emption  tiling  which 
was  not  embraced  in  his  homestead  entry. 

In  Northern  Pacific  Railroad  Company  v.  Harris  (12  L.  D.,  351),  it 
was  said: 

It  appears  from  the  record  that  Harris— May  1,  1880— changed  his  pre-emption 
filing  and  made  homentead  entry  of  that  part  which  embraced  the  land  in  tlie  even 
section.  In  so  doing  he  abandoned  his  filing  for  tho  land  in  the  odd  as  weH  as  tbat  in 
the  even  section,  and  exhausted  his  rights  and  privileges  under  the  pre-emption  law. 
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If  the  rule  laid  down  in  these  decisions  is  to  prevail  it  must  be  held 
that  the  tract  in  question  here  was  free  from  claims  at  the  time  the 
grant  took  eifect  and  passed  to  the  company. 

The  record  in  this  case  showed  the  filing  of  Fish,  because  it  had  not 
been  formally  canceled;  that  is  to  say,  no  formal  statement  appeared 
upon  the  record  to  the  effect  that  said  filing,  and  the  claim  evidenced 
thereby,  had  been  abandoned.  The  same  record  showed,  however,  that 
Fish  had  taken  snch  action  as  constituted,  in  law,  an  abandonment  of 
his  pre-emption  claim.  It  cannot  be  said  in^view  of  this  condition  of 
affairs  that  the  record  showed  an  existing  claim.  If  Fish  had  filed  in 
the  local  office  a  formal  relinquishment  of  his  claim  and  this  fact  had 
been  noted  on  the  record,  but  no  formal  cancellation  noted,  it  would  not 
be  held  that  his  claim  still  existed,  or  that  the  record  showed  its  exist- 
ence. He  did  not  file  a  formal  relinquishment,  but  he  did  that  which 
lust  as  unmistakably  and  effectually  evidences  his  abandonment  of  all 
claim  under  his  filing.  As  a  matter  of  law  Fish  had  abandoned  his 
claim  under  the  pre-emption  filing  before  the  grant  to  the  railroad 
company  took  effect,  and  the  records  of  the  land  department  disclosed 
this  fact.  Fish  afterwards  submitted  final  proof  under  his  homestead 
entry  in  1S76,  in  which  it  is  shown  that  he  had  lived  on  tlie  land  cov- 
ered by  it,  from  June  10,  1871,  to  the  date  of  said  proof.  This  shows 
that  he  had  in  fjiet,  as  well  as  in  law,  abandoned  all  claim  to  the  tract 
here  in  question,  prior  to  the  date  the  grant  took  effect.  The  tract 
involved  was  free  from  claim  when  said  grant  took  eff'ect  and  passed 
to  the  company  thereunder. 

The  decision  appealed  from  is  reversed* 


RATLBOAI)  GBANT-INDEMNTTY  SELECTIOX— SECTION  5,  ACT  OV  MABCH 

8,  1887. 

HuMisTON  V.  Northern  Pacific  R.  R.  Oo.  et  al. 

The  oocapancy  of  land  for  the  sole  parpose  of  speculating  in  tlio  improvemeuts 

thereon  does  not  constitute  a  honaflde  settlement  that  will  except  the  laud  from 

indemnity  selection. 
An  indemnity  selection  must  fail  in  the  ahseuce  of  a  valid  basis  thurofor. 
The  odd-uumhered  sections  within  the  limits  of  the  Yakima  Indian  reservation  did 

not  pass  under  the  grunt  to  the  Northern  Pacific  coniiuiuy,  and  aftord  legal  bases 

for  indemnity  selections  by  the  company. 
The  right  of  a  purchaser  from  a  railroad  company  to  perfect  title  under  section  5, 

act  of  March  3, 1887,  where  the  title  of  the  company  fails,  takes  precedence  over 

a  subsequent  adverse  timber  culture  application. 

Secretary  Francis  to  the  Oom7nis8ioner  of  the  General  Land  Office,  Decern- 
(L  H.  L.)  her  23, 1896.  (J.  L.) 

This  case  involves  the  S.  J  of  the  WN.  \  and  the  N.  i  of  the  SW.  J 

of  section  3,  T.  15  N.,  R.  45  E.,  Walla  Walla  land  district,  Washington. 

On  August  18y  1890,  Henry  Uamiston  filed  his  application  to  make 


644  DECISIONS   RELATING   TO   THE    PUBLIC   LANDS. 

timber  calture  entry  of  said  tracts,  which  was  received,  noted,  and  held 
by  the  local  officers  subject  to  the  claims  of  the  Northern  Pacific  Kail 
road  Company,  who  were  immediately  notified  of  said  application. 

On  September  2, 1890,  the  company  filed  a  written  protest  against 
said  application  to  enter,  alleging: 

That  its  map  of  definite  location  was  filed  on  October  4, 1880:  (2)  That  said  traota 
were  embraced  in  its  indemnity  selection  list  No.  2,  which -was  on  December  17, 1883, 
filed  in  the  district  office,  and  approved  and  certified  by  the  local  officers:  And  (3) 
that  said  tracts  are  within  the  indemnity  limits  of  the  company's  grant,  and  hare 
never  been  and  are  not  now,  subject  to  any  rights  or  claims  adverse  to  the  company's 
right  to  select  them  as  indemnity. 

A  hearing  was  ordered  and  had;  at  which  Thomas  J.  Adams  as  pur- 
chaser of  said  tracts  from  the  railroad  company,  was  permitted  to 
intervene;  and  witnesses  were  examined  in  the  presence  of  all  parties. 

On  May  8, 1891,  the  local  officers  found  that  said  tracts  were  not  nub- 
ject  to  selection  by  the  company,  and  recommended  that  Ilumiston's 
application  to  make  timber  calture  entry  of  them,  be  allowed. 

An  appeal  was  taken,  and  on  April  30, 1895,  your  office  found  that 
the  tracts  in  controversy,  on  December  17, 1883,  were  not  occupied  by 
a  bona  fide  setller  within  the  meaning  of  the  settlement  laws,  and  were 
subject  to  selection  by  the  company  on  that  date.  Gonseciuently,  your 
office  reversed  the  decision  of  the  local  officers,  and  rejected  Humistou's 
timber  culture  application. 

Humiston  appealed  to  this  Department  and  specified  as  errors: 

(1)  That  the  finding  of  yonr  office  that  the  tracts  in  controversy  on  December  17, 
1883,  were  not  occupied  by  a  bona  fide  s^'ttler,  and  were  subject  to  selection  by  the 
company  was  erroneous :  (2)  That  the  company's  selection  list  No.  2  filed  December 
17, 1883,  was  illegal,  and  ineffective,  because  no  lands  lost  in  place  were  specified 
therein  as  a  basis  for  the  selection  of  the  tracts  in  question  as  indemnity :  (3)  That 
notwithstanding  subsequent  orders,  rules  and  regulations  of  the  Land  Department^ 
the  company  did  not  specify  any  lauds  lost  in  place  as  basis  for  the  selection  of  the 
tracts  aforesaid,  until  August  30,  1892, — more  than  two  years  after  the  tiling  of 
Humistou's  application  to  make  entry :  (4)  That  the  lands  finaUy  specified  as  basis 
for  the  selection,  to  wit:  odd- numbered  sections  within  the  Yakima  Indian  reeerva> 
tion,  were  not  a  lawful  sufficient  basis,  inasmuch  as  no  lands  in  place  were  ever  lost 
by  the  company  within  said  Indian  reservation :  And  (5)  that  on  August  18,  1890, 
the  date  of  Humistou's  application,  said  tracts  were  part  of  the  public  domain,  and 
legally  subject  to  entry  by  him. 

It  was  proved  that  in  the  year  1887,  Thomas  J.  Adams  bought  the 
tracts  of  land  in  controversy  from  the  Northern  Pacific  Railroad  com- 
pany, paid  for  them,  and  received  a  warranty  deed  therefor.  He  also 
bought  and  paid  for  the  improvements  on  said  land  of  one  S.  G.  King« 
who  claimed  to  have  been  a  bona  fide  and  duly  qualified  settler  on  said 
tracts,  on  December  17,  1883,  the  date  of  the  company's  selection. 
The  evidence  by  a  clear  preponderance  justified  your  office  in  finding 
that  said  S.  G.  King  was  not  a  btmafide  settler  and  that  he  occupied 
and  held  possession  of  the  land  solely  for  the  purpose  of  speculating  on 
the  improvements  thereon ;  and  in  holding  that  said  tracts  were  sub- 
ject to  the  selection  made  by  the  company,  Provided^  such  selection 
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were  made  in  accordance  with  law  and  the  rnles  and  regulations  of  the 
Land  Department,  and  prior  to  the  filing  of  Humiston's  application  to 
make  entry. 

It  appears  by  the  records  of  yonr  office  that  the  original  selection 
list  ISo.  2  of  December  17, 1883,  designated  no  bases  in  sui)port  of  the 
selections  contained  therein:  That  on  October  26, 1887,  the  company 
in  support  of  said  selections,  filed  a  list  of  alleged  losses  in  bulk,  not 
arranged  tract  for  tract  with  the  selections,  and  consisting  wholly  of 
odd-numbered  sections  of  land  lying  within  the  Yakima  Indian  reserva- 
tion which  was  then  unsurveyed :  That  on  August  3, 1892,  the  company 
filed  an  amended  list  of  its  selections  of  December  17, 1883,  rearranged 
so  as  to  designate  the  losses  tract  for  tract  with  the  selected  lands: 
According  to  said  rearrangement,  a  '^  part  of  section  35,  T.  8  K,  B.  15 
E.,^  was  designated  as  the  basis  for  the  selection  of  the  SW.  J  of  the 
NW.  4  of  section  3,  T.  15  N.,  R.  45  E.  (part  of  the  land  involved 
herein);  and  part  of  section  1,  T.  9  K,  B.  15  E.,  was  designated  as 
basis  for  the  selection  of  the  other  three  forties  of  the  land  involved. 

It  further  appears  that  on  January  25, 189G,  the  company  filed  another 
amended  list  from  which  it  omitted  "part  of  section  35,  T.  8  J^,,  B.  16 
E.,'^  as  a  basis  for  the  SW.  J  of  the  NW.  J  of  section  3  aforesaid,  and 
substituted  in  lieu  thereof  the  SE.  i  of  the  SE.  J  of  section  3,  T.  6  N., 
B.  16  E.,  which  was  also  within  the  Yakima  Indian  reservation,  and 
which  for  other  reasons  stated  in  your  office  letter  of  October  27, 1896, 
filed  in  this  case,  was  not  a  legal  basis  for  an  indemnity  selection. 

It  follows  that  the  company's  selection  of  the  SW.  ^  of  the  N W.  J  of 
section  3,  T.  15  I^.,  B.  45  E.,  is  invalid,  and  must  be  rejected,  because 
it  is  not  supported  by  any  sufficient  basis. 

Ever  since  the  case  of  Dellone  v,  IS^orthern  Pacific  Bailroad  company, 
decided  March  2, 1893,  and  reported  in  16  L.  D.,  229,  this  Department 
has  held  that  odd-numbered  sections  of  land  within  the  limits  of  the 
Yakima  Indian  reservation  did  not  pass  under  the  grant  to  the  North- 
em  Pacific  Bailroad  Company,  and  that  they  afford  proper  and  legal 
bases  for  indemnity  selections  by  the  company.  It  follows,  therefore, 
that  the  company's  selections  of  the  SB.  J  of  the  NW.  J,  and  the  NE.  J 
of  the  SW.  i  and  the  N W.  i  of  the  SW.  J  of  section  3,  T.  15  N.,  B.  45 
E.,  are  valid  and  must  be  approved,  and  that  Humiston's  application  to 
make  timber  culture  entry  must  be  rejected  as  to  the  three  forty-acre 
tracts  last  above  described. 

It  appears  by  the  evidence  that  the  intervener,  Thomas  J.  Adams,  on 
July  16, 1887,  in  good  faith  purchased  from  the  railroad  company  the 
SW,  i  of  the  NW.  J  of  section  3,  T.  15  K.,  B.  45  B.,  (together  with  the 
other  three  forty-acre  tracts,  above  described),  for  valuable  considera- 
tion which  has  been  duly  paid,  and  has  improved  and  cultivated  the 
same  at  great  expense.  Therefore,  your  office  is  hereby  directed,  to 
permit  said  Adams,  at  any  time  within  sixty  days  after  service  of 
notice  that  this  decision  has  become  final,  to  make  application  to 
1814— VOL  23 S6 
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purchase  said  SW.  J  of  the  NW.  J  of  section  3,  T.  16  N.,  K.  45  E.,  from 
the  government  under  the  fifth  section  of  the  act  of  March  5, 1887 
(24  Stat.,  556);  and  in  the  meantime,  and  until  the  result  of  such 
application  shall  have  been  determined,  action  on  Humiston's  applica- 
tion to  make  timber-culture  entry  of  said  S  W.  J  of  the  NW.  J  of  section 
3,  shall  be  suspended. 

Your  office  decision  of  April  30, 1895,  is  hereby  modified  as  indicated 
by  the  foregoing  directions. 


MINtNO  CLAIM— ADVERSE-TIME  OF  FILTNa. 

GlEOUX  V.  SOHEUBMAN. 

The  local  officerB  are  not  required  to  transact  business  out  of  office  hours,  and  may 
therefore  properly  refune  to  accept  and  file  an  adverae  claim  tendered  out  of 
office  hours  on  the  sixtieth  day  of  publication;  but  if  such  claim,  so  tendered, 
is  accepted  and  filed  it  must  be  regarded  as  filed  in  time. 

Secretary  Francu  to  the  Commissioner  of  the  General  Land-  Office,  Decern. 
(I.  H.  L.)  her  23^  1896.  '     (P.  J.  C.) 

It  appears  that  George  Schenrman  made  application  for  patent  for 
the  Tough  Nut  lode  claim  in  Prescott,  Arizona,  land  district;  that 
notice  thereof  was  given  by  publication,  commencing  June  14,  1895. 
The  sixty  days  period  within  which  adverse  claims  should  be  filed,  as 
provided  by  section  2325  (Revised  Statutes),  expired  August  13. 

Joseph  L.  Giroux  presented  an  adverse,  which  was  endorsed  as  fol- 
lows: "Filed  in  U.  S.  Land  Office,  August  13,  1895,  at  8:30  P.  M.» 
Then  follows  this  endorsement: 

Rejected  as  an  adverse  this  14th  day  of  August,  1895,  being  filed  out  of  time,  bnt 
allowed  as  a  quasi  contest. 

From  this  action  of  the  register  Giroux  appealed,  and  your  office,  by 
letter  of  I^ovember  6, 1895,  reversed  his  action,  whereupon  the  appli- 
cant prosecutes  this  appeal. 

The  General  Circular  (February  6, 1892),  on  page  107,  in  reference  to 
the  duties  of  registers  and  receivers,  says : 

They  will  be  in  attendance  regularly  at  their  offices,  keeping  the  same  open  for 
the  transaction  of  business  from  9  o'clock  A.  M.,  tiU  4  o'clock  P.  M.,  etc.;  .  .  . 
applications  to  make  entry  can  not  be  received  by  the  register  or  receiver  out  of 
ofiice  hours,  nor  elsewhere  than  at  their  offices,  etc. 

The  register  rejected  the  adverse  doubtless  on  the  theory  that  the 
official  day  closed  at  4  o'clock  P.  M.  While  this  is  true,  and  while  he 
might  under  the  rule  have  refused  to  accept  and  file  the  adverse  after 
that  hour,  he  did  not  so  refuse,  and  having  accepted  and  filed  said 
adverse  after  office  hours  on  the  sixtieth  day  of  publication,  it  will  be 
treated  as  having  been  filed  in  time.  In  the  case  of  the  "Dolly  Var- 
den"  mine  (Oopp's  U.  S.  M.  L.,  262)  the  adverse  claim  was  presented  on 
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Sunday  and  accepted  by  the  local  officers.    Your  office  reversed  this 
action.    On  appeal,  Mr.  Secretary  Schurz  said: 

While  it  is  true  that  officers  are  uot  expected  nor  required  to  transact  basiness 
ont  of  office  hourfor  on  Sunday,  still  there  is  no  law  of  the  United  Stat-es  prohibit- 
ing them  from  doing  such  business.  Nor  am  I  able  to  find  any  law  of  the  State  of 
Nevada  which  prohibits  the  transaction  of  ordinary  business  on  the  Sabbath  day. 

Both  of  said  officers  might  properly  have  refused  to  receive  such  application  either 
out  of  office  hours  or  on  the  Sabbath  day,  but  the  receiver  did  receive  the  adverse 
claim  and  filed  the  same,  and  by  so  doing,  if  suit  was  commenced  within  the  time 
prescribed  by  law,  I  am  of  the  opinion  that  the  rights  of  the  appellants  were  pro- 
tected.   Your  decision  is  therefore  reversed. 

In  Sears  v.  Almy  (6  L.  D.,  1),  it  was  held  that  the  entry  was  "not 
invalid  because  allowed  outside  of  office  hours.'^ 

These  cases  are  cited  with  approval  in  John  W.  Nicholson  (9  L.  D., 
54^  see  also  McDonald  et  al.  v.  Hartman  et  al.^  19  L.  D.,  647,  and  Kelso 
V.  Janeway  et  al.^  22  Id.,  242). 

Your  office  judgment  is  therefore  affirmed. 


OKLAHOMA  liANDS-QUAIiTFICATION  OF  HOMESTKABEB. 

BoNNBTT  V.  Jones. 

The  speoial  provision  in  section  20,  act  of  May  2, 1890,  limiting  the  right  of  home- 
stead entry  to  persons  not  **  seized  in  fee  simple  of  one  hundred  and  sixty  acres, 
^to./'  is  not  repealed  by  the  general  provisions  in  section  5,  act  of  March  3;  1891| 
amending  section  2289,  R.  S. 

A  tax  sale  in  the  State  of  Kansas  does  not  operate  to  divest  the  original  owner  of 
title  until  a  dfeed  is  made  thereunder,  and,  prior  to  such  time,  would  therefore 
not  relieve  an  entryman  from  the  di squall tication  imposed  by  section  20,  act  of 
May  2, 1890,  upon  persons  who  are  "seized  in  fee  simple  of  one  hundred  and 
sixty  acres  of  land/' 

Secretary  Francis  to  the  Commissioner  of  the  General  Land  Office,  Decern- 
(I.  H.  L.)  ler  23, 1896.  (W.  F.  M.) 

The  land  involved  m  this  case  is  the  8E.  \  of  section  5,  township  16, 
range  7,  in  the  land  district  of  Kingfisher,  Oklahoma,  and  is  embraced 
in  the  homestead  entry  of  James  Jones,  made  May  14,  1892,  and 
against  which  William  J.  Bonnett  filed  an  affidavit  of  contest  on  May 
20, 1892,  alleging  his  prior  settlement.  CTpon  this  issae  a  hearing  was 
had,  and  npon  the  question  of  fact  thus  presented  the  register  and 
receiver  found  for  the  contestant.  On  appeal  to  your  office  it  was 
found  that  ^'all  the  evidence  tends  to  show  that  their  settlements 
should  be  considered  simultaneous,''  and  it  was 

ordered  that  each  of  the  parties  take  one-half  of  the  land  according  to  the  legal 
anbdivisions  embracing  their  improvements. 

From  this  decision  both  parties  have  appealed  here. 
The  record  discloses  that  on  October  15, 1886,  Jones  made  home- 
stead entry  of  the  SE.  |  of  section  10^  township  Sl^  range  41,  in  the 
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land  district  of  Garden  City,  Kansas,  that  he  commnted  the  entry  to 
cash  on  Kovember  12, 1887,  and  that  patent  issued  therefor  on  June 
23, 1889.  The  land  was  sold  for  taxes  on  September  1,  1891,  and  after 
the  expiration  of  the  redemption  period  of  three  years  provided  by  the 
laws  of  Kansas,  a  deed  was  made  and  delivered  September  13, 1894, 
and  filed  for  record  September  24, 1894. 

In  section  20  of  an  act  entitled  '*An  act  to  provide  a  temporary 
government  for  the  Territory  of  Oklahoma,^  etc.,  approved  May  2, 
1890,  it  is  provided  that 

no  person  who  shall  at  the  time  be  seized  in  fee  simple  of  a  hundred  and  sixty  acres 
of  land  in  any  State  or  Territory,  shall  hereafter  be  entitled  to  enter  land  in  said 
Territory  of  Oklahoma.    26  Stat.,  81. 

This  is  a  special  provision  enacted  with  sole  reference  to  lands  in  the 
Territory  of  Oklahoma.  Section  2289,  of  the  Revised  Statutes,  as 
amended  by  section  5  of  the  act  of  March  3, 1891  (26  Stat.,  1095),  pro- 
vides that 

no  person  who  is  the  proprietor  of  more  than  one  hnndred  and  sixty  acres  of  land 
in  any  State  or  Territory,  shall  acquire  any  right  under  the  homestead  law; 

but  there  is  no  theory  of  construction  upon  which  this  general  provi- 
sion can  be  said  to  have  repealed  or  modified  the  special  one  afiecting 
Oklahoma  lands. 

Construing  the  laws  of  Kansas  providing  for  the  sale  of  lands  for 
the  non-payment  of  taxes,  the  supreme  court  of  that  State  has  said 
that 

at  the  time  of  sale,  the  purchaser  acquires  an  interest  which  ripens  into  a  title  only 
on  the  execution  of  a  deed.  The  title  passes  by  the  deed ;  till  then,  it  remains  with 
the  original  owner.  This  is  manifoHt  from  the  express  language  of  the  sections  of 
the  statute  heretofore  referred  to.  It  is  also  the  general  voice  of  the  authorities. 
Douglass  V.  Dickson,  31  Kansas,  310. 

It  is  conclusive,  therefore,  that  Jones  was,  at  the  time  of  his  entry, 
the  owner  of  one  hundred  and  sixty  acres  of  laud  in  the  State  of  Kan- 
sas, and  was,  on  account  thereof,  disqualified  to  enter  land  in  Oklahoma. 

The  decision  appealed  from  is  reversed,  Jones'  entry  will  be  canceled, 
and  Bennett's  application  will  be  allowed. 


PBACriCE-JUBISDICTION-IiOCAIi  OFFIC£BS-DISMI8SAI«. 

Lamb  v.  Adams. 

The  receiver,  acting  alone,  has  no  authority  to  dismiss  a  contest,  and  snch  action 
cannot  be  validated  by  a  subsequent  joint  notice  thereof  from  the  register  and 
receiver. 

Secretary  Francis  to  the  Commissioner  of  the  General  Land  Office^  Decern- 
(L  H.  L.)  her  23^  1896.  (J.  L.  MoO.) 

At  9  A.  M.,  November  2, 1891,  there  were  received  at  the  local  office 
by  mail  the  homestead  applications  of  Marion  A.  Adams  and  Wllbert 
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W.  Lamb.  The  application  of  the  former  was  for  the  E.  J  of  the  SB.  J, 
the  9 W.  J  of  the  SE.  J  and  the  SE.  i  of  the  SW.  J,  Sec.  3,  T.  48  K,  R. 
11  W.,  Ashland  land  district,  Wisconsin,  and  that  of  the  latter  was  for 
the  SE.  J  of  said  Sec.  3.  The  applications  were,  therefore,  in  conflict 
as  to  the  east  half  and  the  southwest  quarter  of  the  SE.  J  of  Sec.  3. 
There  were  received  also  a  number  of  other  applications  conflicting 
with  those  of  Lamb  and  Adams,  but  either  throngh  failure  to  prose- 
cute their  claims  or  by  withdrawal  thereof,  the  other  applicants  have 
been  eliminated  from  the  case. 

The  local  officers  allowed  Adams  to  make  entry  for  the  land  described 
in  his  application. 

November  11, 1891,  Lamb  filed  an  amended  application  to  enter  the 
SE.  J  of  said  section.  This  application  was  accompanied  by  affidavit 
claiming  settlement  in  August,  1890,  and  continuous  residence  since 
that  date.  A  hearing  was  ordered  by  the  local  officers  for  May  27, 
1892,  at  10  A.  M. 

The  case  was  called  on  the  day  and  hour  set  for  hearing,  and  the 
defendant  Adams  appeared  in  person  and  by  his  attorney.  The  plain- 
tiff* Lamb  did  not  appear,  and  the  receiver  on  the  motion  of  defendant 
dismissed  the  case  for  want  of  prosecution.  At  10 :16  A.  M.,  Lamb 
appeared  with  his  attorney,  who,  when  he  learned  that  the  case  had 
been  dismissed,  moved  for  a  reinstatement  thereof,  stating  that  it  was 
the  practice  of  the  Ashland  office  not  to  dismiss  a  case  for  default  that 
had  been  set  for  an  hour  certain,  until  the  expiration  of  the  entire 
hour,  and  that  as  the  case  was  set  for  10  A.  M.,  it  should  not  have  been 
dismissed  until  11  A.  M.  The  receiver  admitted  that  the  practice  had 
been  as  stated  by  Lamb's  attorney,  and  sent  for  Adams's  attorney,  who 
had  left  the  office  after  the  dismissal  of  the  contest  and  before  the 
appearance  of  Lamb.  Adams's  attorney  returned  to  the  office  and  Lamb 
was  called  and  sworn  as  a  witness. 

The  attorney  for  Adams  entered  a  special  appearance  and  objected 
to  the  introduction  of  any  testimony,  for  the  reason  that  the  case  had 
been  dismissed,  and  asked  for  a  ruling  of  the  office. 

The  receiver  said:  *'The  receiver  does  not  understand  that  he  has 
jurisdiction  to  order  the  case  to  proceed  at  this  time."  Whereupon 
counsel  for  Lamb  renewed  his  motion,  reiterating  his  statement  as  to 
the  practice  of  the  office. 

So  far  as  the  record  discloses,  there  was  no  formal  ruling  by  the 
receiver,  but  he  allowed  plaintiff  to  call  and  examine  his  witnesses. 

At  the  conclusion  of  his  examination  of  Mr.  Lamb,  the  attorney  for 
the  plaintiff  invited  Adams's  attorney  to  cross-examine  the  witness. 
Adams,  by  his  attorney,  refused  to  cross-examine  the  witness,  stating 
that  upon  the  dismissal  of  the  contest  he  had  sent  away  some  of  his 
own  witnesses,  and  that  until  it  was  regularly  reinstated  according  to 
the  Rules  of  Practice  he  should  refuse  to  participate  in  the  trial. 
Upon  being  asked  by  the  plaintiff  to  disclose  the  names  of  the 
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witnesses  who  had  gone  away,  he  refused  to  do  so.  The  plaintiff  pro- 
ceeded with  the  introductiou  and  examination  of  his  witnesses,  each  of 
whom  he  invited  the  defendant  to  cross-examine,  but  the  latter  refused. 
When  the  plaintiff  rested  his  case  he  stated  that,  as  the  defendant 
asserted  that  some  of  his  witnesses  had  gone  away,  the  plaintiff  would 
agree  to  a  continuance  for  any  reasonable  time  to  enable  the  defendant 
to  procure  his  witnesses,  if  he  desired  to  avail  himself  of  the  oppor- 
tunity.   To  this  proposition  defendant's  counsel  made  no  response. 

June  18, 1892,  attorneys  for  Lamb  accepted  personal  service  of  notice 
of  dismissal,  which  notice  was  as  follows: 

You  are  hereby  notified  that  yoa  having  failed  to  appear  at  the  hearing  set  for 
March  27, 1892,  at  10  A.  M.,  after  due  service  of  notice  on  January  25, 1892,  the  above 
entitled  case  (i.  e.,  Lamb  v,  Adams)  was  dismissed  by  ns  on  motion  of  attorney  for 
Adams,  for  want  of  prosecution^  Yon  are  allowed  thirty  days  from  this  date  in 
which  to  appeal  from  this  decision  to  lion.  Commissioner  General  Land  Office. 
(Signed)  H.  L.  Besse,  Jieg,, 

R.  C.  Heydlauff,  Eeo, 

Lamb  appealed  from  the  above  decision,  and  on  April  6, 1893,  yonr 
office  decided  that  no  right  was  acquired  by  settlement  prior  to  "  mid- 
night Nov.  1-2, 1891,"  and  that  as  neither  Lamb  nor  Adams  "  alleged 
settlement  between  that  time  and  9  A.  M.,  !N'ovember  2, 1891,'^  at  which 
time  said  applications  were  presented,  they  should  have  been  noted  as 
simultaneously  filed  and  the  land  put  up  to  the  highest  bidder. 

Appeal  was  taken  to  the  Department,  and  on  March  19, 1894,  the 
decision  of  your  office  was  modified,  it  being  held  that,  as  both  the 
original  application  of  Lamb  and  that  of  Adams  were  based  on  affi- 
davits executed  before  the  land  was  restored  to  entry,  no  rights  were 
acquired  thereby;  that  Lamb,  having  presented  his  amended  applica- 
tion, based  on  affidavits  executed  subsequent  to  the  restoration  of  the 
land,  should  be  permitted  to  have  his  amended  application  placed  of 
record. 

Subsequently,  on  March  23,  1896,  the  Department  revoked  and 
recalled  the  decision  of  March  19, 1894,  and  held,  under  the  decision 
of  the  supreme  court  in  the  case  of  the  Wisconsin  Central  R.  R.  Co.  v. 
Forsythe,  159  U.  S.,  46,  that  the  previous  construction  of  the  Depart- 
ment that  the  land  involved  was  a  part  of  the  "  surplus  Omaha  land" 
was  error,  and  that  the  land  was  a  part  of  the  forfeited  Wisconsin 
Central  land  and  was  restored  to  the  public  domain  under  the  act 
of  September  29,  1890;  that  therefore  both  the  original  application  of 
Lamb  and  that  of  Adams  were  based  on  affidavits  properly'  executed, 
and  that  their  rights  must  be  determined  by  their  settlement,  and  the 
case  was  remanded  to  your  office  for  further  consideration  and  decision 
in  the  light  of  the  directions  therein  given. 

On  August  5, 1896,  your  office  held  that,  as  the  action  of  the  register 
and  receiver  on  June  18, 1892,  in  dismissing  the  contest,  does  not  appear 
to  have  been  taken  until  subsequently  to  the  time  when  Lamb's  testi- 
mony was  introduced,  Lamb's  testimonv  as  to  settlement  should  be 
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considered,  and  yon  found,  from  an  examination  of  th^t  testimony,  that 
prior  to  September  29, 1890,  Lamb  bad  made  settlement  on  said  land, 
and  was  a  settler  tbereon  on  September  29, 1890,  and  as  Adams  does 
not  claim  settlement  prior  to  1891,  Lamb  has  shown  a  snperior  right, 
and  yon  held  Adams's  entry  tor  cancellation,  in  so  far  as  it  conflicts  with 
Lamb's  application. 

Adams  appealed  to  the  Department. 

In  regard  to  the  proceedings  hereinbefore  set  forth,  it  is  clear  that 
the  receiver  (alone)  was  without  jurisdiction  either  to  dismiss  or  to 
reinstate  the  contest.  When  Lamb  appeared,  with  his  witnesses,  the 
case  was  properly  pending  before  the  local  office;  Lamb's  testimony 
and  that  of  his  witnesses  was  properly  and  regularly  taken;  and  every 
opportunity  was  afforded  Adams  and  his  witnesses  to  submit  their 
testimony.  By  failing  to  appear  and  defend  Adams  placed  himself  in 
default.  If  it  be  said  that  it  is  only  a  technical  default,  the  answer  is, 
Adams  has  chosen  to  stand  upon  a  technicality;  his  counsel  moved  the 
dismissal  of  the  case,  objected  to  its  reinstatement,  refused  to  cross- 
examine  Lamb  and  his  witnesses,  or  to  stipulate  for  a  continuance  at 
which  the  alleged  absent  witnesses  might  be  heard.  Having  chosen 
to  rest  his  case  upon  a  technicality,  by  that  technicality  he  must  stand 
or  fall. 

This  case  is  not  "  on  all  fours "  with  that  of  Bradford  v,  Aleshire 
(18  L.  D.,  78),  in  which  the  Department  held  (see  syllabus) : 

Where  the  local  office  snstaiDS  a  motion  to  dismiss;  filed  by  a  defendant  who  sub- 
mits no  testimony,  and  such  action  of  the  local  office  is  reversed  on  appeal,  the  case 
should  be  remanded  for  the  further  action  of  said  office. 

In  the  ca-se  at  bar  the  local  office  did  not  sustain  the  motion  to  dis- 
miss; that  action  was  taken,  or  attempted,  by  the  receiver — who, 
acting  alone^  was  incompetent  to  grant  such  a  motion.  The  contest 
was  not  dismissed. 

The  notice  dated  June  18, 1892,  in  which  the  register  and  receiver 
informed  Lamb  that  the  contest  had  been  "  dismissed  by  us,"  for  want 
of  prosecution,  was  wholly  ineffective  to  validate  the  invalid  action  of 
the  receiver  on  the  day  of  the  hearing.  It  was  given  after  the  testi- 
mony had  been  regularly  taken,  and  could  not  operate  retrospectively. 

For  the  reasons  herein  set  forth,  the  judgment  of  your  office  in  find- 
ing that  Lamb  was  the  prior  settler  on  the  laud  in  controversy,  and 
holding  that  he  should  be  allowed  to  perfect  his  entry  for  the  same,  is 
affirmed. 

Oawood  v.  Dumas. 

Motion  for  review  of  departmental  decision  of  May  14, 1896, 22  L.  D.^ 
585,  denied  by  Secretary  Francis,  December  23, 1896. 
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BATLROAI)   GRANTS-INDEMNITY  SELECTIONS-REABBANGEB  LISTTS. 

St.  Paul,  Minneapolis  and  Manitoba  Bt.  Go.  v.  Lambeck  (On 

Beview). 

In  the  rearrangement  of  an  indemnity  list,  nnder  the  directions  issned  in  the  La  Bar 
case,  it  is  not  essential  that  the  rearranged  list  should  be  signed  by  the  selecting 
agent  of  the  company. 

A  railroad  company  is  entitled  to  six  months  from  date  of  actual  notice  of  the  order 
issued  under  the  La  Bar  case  in  which  to  file  rearranged  indemnity  lists. 

Secretary  Francis  to  the  Commiasioner  of  the  General  Land  Office^  Deoem- 
(I.  H.  L.)  ber  23^  1896.  (G.  B.  G.) 

By  departmental  decision  of  February  17, 1896  (22  L.  D.,  202),  your 
office  decision  of  September  24,  1894,  holding  for  cancellation  the 
indemnity  selection  filed  by  the  St.  Paul,  Minneapolis  and  Manitoba 
Bail  way  Company  as  to  lots  16  and  17  of  section  7,  T.  122  K,,  B.  31 
W.,  St.  Cloud  laud  district,  Minnesota,  with  a  view  to  allowing  the 
homestead  application  of  Joseph  Lambeck,  was  reversed. 

Motion  for  review  of  said  decision  was  duly  filed  and  entertained  by 
this  Department,  the  same  being  returned  for  service  March  27, 1896. 
The  motion  has  since  been  filed  bearing  evidence  of  service  upon  the 
company,  and  at  the  request  of  counsel  an  application  for  oral  argu- 
ment was  granted  and  the  case  was  duly  argued,  both  parties  being 
represented. 

The  land  involved  is  within  the  indemnity  limits  common  to  both  the 
main  line  and  the  St.  Vincent  Extension  of  said  road  and  was  included 
in  the  company's  list  of  selections  made  on  account  of  the  St.  Vincent 
Extension,  filed  November  13, 1885.  Its  list  contained  also  a  list  of 
lands  alleged  to  have  been  lost  to  the  grant  equal  in  amount  to  the 
selected  lands. 

Lambeck's  claim  depends  upon  a  homestead  application  presented 
on  September  3,  1891,  which  was  rejected  by  the  local  officers  for  con- 
flict with  the  company's  selection  before  referred  to,  from  which  action 
he  duly  appealed  to  your  office. 

The  motion  alleges  that. 

The  Hon.  Secretary  overlooked  the  fact;  which  appears  by  evidence  accompany- 
ing the  homestead  application  of  appellant,  that  the  land  in  question  was  actaally 
settled  upon  and  claimed  by  a  qualitied  pre-eniptor  prior  to  the  pretended  selection 
by  the  appellant  railway  company  November  13, 1886. 

Accompanying  Lambeck's  application  to  enter  this  land  were  two 
sworn  statements  made  by  him  respecting  settlements  on  the  land 
involved.  One  is,  that  he  settled  in  the  month  of  September,  1887; 
built  a  house  thereon,  into  which  he  moved  his  family,  and  has  ever  since 
continued  to  reside  therein.  The  other  statement  is,  that  during  the 
years  1884, 1885  and  a  part  of  the  year  188G,  one  Pick  resided  on  said 
land,  with  his  family,  and  claimed  the  same  as  his  homestead,  and  that 
in  1886  said  Pick  abandoned  the  land. 
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These  statements  were  duly  considered  when  the  case  was  considered 
upon  its  merits.  They  do  not  sustain  the  specifications  of  error  for  the 
reason  that  Lambeck's  alleged  settlement  was  made  nearly  two  years 
after  the  original  selection  was  filed,  and  there  is  nothing  to  show  that 
Pick  was  qualified  to  make  homestead  entry  of  the  land  or  that  he  ever 
applied  therefor. 

The  case  of  Railroad  Company  v.  Griffey  (143  XJ.  S.,  32),  cited  by 
counsel,  has  no  application  to  the  state  of  facts  set  forth  in  these  afiS- 
davits.  In  that  case  Grififey's  right  had  attached  under  his  filing  which 
had  been  duly  placed  of  record  prior  to  the  date  of  the  attachment  of 
rights  under  the  railroad  grant. 

In  the  decision  under  review  it  was  held  that  (syllabus) : 

Indemnity  selections  acconipiinied  by  designation  of  loss  in  bulk,  made  prior  to 
the  specific  departmental  requirement  that  lost  lands  should  be  arranged  tract  for 
tract  with  the  lands  selected,  operate  to  protect  the  right  of  the  company  as  against 
subsequent  applications  to  enter,  made  prior  to  said  requirement,  and  the  rearrange- 
ment of  losses  in  accordance  therewith. 

In  departmental  decision  of  October  14,  1893  (17  L.  D.,  406),  in  con- 
sidering the  case  of  La  Bar  v.  Iforthern  Pacific  R.  R.  Co,,  you  were 
directed  to — 

caU  upon  all  railroad  companies  having  ponding  indemnity  selections  to  revise  their 
lists  within  six  months  from  the  date  of  your  order,  so  that  a  proper  basis  will  be 
shown  for  each  and  all  lands  now  claimed  as  indemnity,  the  same  to  be  arranged 
tract  for  tract  in  accordance  with  departmental  requirements,  and  that  all  tracts 
formerly  claimed  for  which  a  particular  basis  has  not  been  assigned  in  the  manner 
prescribed,  at  the  expiration  of  six  months,  be  disposed  of  under  the  terms  of  the 
orders  restoring  indemnity  lauds  without  regard  to  such  previous  claim. 

In  the  decision  under  review  it  is  stated  that: 

Under  the  direction  given  by  this  Department  in  its  decision  in  the  case  of  La  Bar 
9,  Northern  Pacific  R.  R.  Co.  (17  L.  D.,  406),  this  company  was,  during  the  month  of 
December,  1893,  called  upon  to  re-arrange  its  indemnity  selections  so  as  to  designate, 
tract  for  tract,  the  lands  lost  in  place,  in  lieu  of  which  selections  had  been  made. 
Acting  nnder  this  call  the  company  on  June  6, 1894,  filed  its  re-arranged  list  in  which 
the  same  losses  were  used,  but  re-arranged  to  show  the  losses  tract  for  tract  with  the 
lands  selected  in  its  list  filed  November  13,  1885. 

Your  office  decision  holds  that  the  company's  selection  as  originally  presented  was 
invalid,  and  recognizes  the  intervening  right  of  Lambeck. 

Prior  to  the  decision  of  this  Department  in  this  case  of  La  Bar  v.  Northern  Pacific 
R.  R.  Co.,  supra,  there  was  no  specific  requirement  that  the  lost  lands  should  be 
arranged  tract  for  tract  with  the  selected  lands,  the  circular  of  1879  merely  requiring 
the  designation  of  losses  made  the  bases  for  the  selections. 

I  am  therefore  of  opinion  that  the  company's  rights  wore  duly  protected  nnder  the 
selection  as  made  in  1885,  and  as  they  have  since  complied  witli  the  requirement  in 
re-arranging  their  los^'cs  so  as  to  show  a  specific  loss  for  each  tract  selected,  no  rights 
were  acquired  as  against  the  grant  by  the  presentation  of  Lambeck's  application  in 
1891. 

In  eflfect  this  decision  held  that  where  the  company,  witbin  the  time 
allowed  under  the  direction  given  in  the  La  Bar  case,  re-arranges  a  list 
filed  prior  to  said  order,  the  rights  of  the  company  are  duly  protected 
and  date  back  to  the  filing  of  the  original  list.  To  this  decision  the 
Department;  after  due  consideration  of  the  matter^  adheres. 
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It  is  alleged,  however,  in  the  motion  nnder  consideration,  that  the 
company's  re-arranged  lists  were  not  filed  within  the  time  allowed  under 
the  decision  in  the  La  Bar  case;  and  further,  that  the  re-arranged  lists 
are  not  in  form  sufficient,  for  the  reason  that  they  were  not  signed  by 
an  officer  of  the  company. 

Inquiry  at  your  office  discloses  the  following  facts: 

Acting  nnder  the  directions  given  in  the  La  Bar  case,  your  office  issued 
notice  to  a  number  of  railroads,  said  notices  all  bearing  date  of  Decem- 
ber 4, 1893. 

In  the  case  of  the  St.  Paul,  Minneapolis  and  Manitoba  Ry.  Co.  the 
notice  was  addressed  to  the  Land  Commissioner  of  the  company  at 
St  Paul,  MiDuesot^. 

Said  notice  was  sent  by  registered  mail,  and  presumably  left  your 
office  on  December  4, 1893,  the  date  of  the  notice. 

Ee-aiTanged  lists  were  filed  in  your  office  with  letter  from  the  com- 
pany bearing  date  of  June  6, 1894.  Said  letter  bears  the  stamp  of  your 
office  dated  June  14, 1894.  ^Jliis  letter  fully  describes  the  lists  and  I  am 
of  opinion  that  it  was  unnecessary  that  the  re-arrau  ged  lists  be  appended 
with  the  usual  certificates  placed  on  selection  lists  or  signed  by  the 
selecting  agent,  as  the  same  were  not  new  selections,  but  rearrangement 
of  the  old  lists.  The  original  lists  were  in  form  sufficient,  excepting 
the  matching  of  the  specific  selections  with  the  losses,  which  was  not 
required  at  the  date  of  the  filing  of  said  selection. 

It  will  be  noted  that  the  lists  were  filed  after  the  expiration  of  six 
months  from  the  date  of  the  notice  issued  on  December  4, 1893.  If  the 
language  of  the  La  Bar  case  were  to  be  strictly  followed,  the  direction 
therein  given  might  be  so  construed  as  to  lead  to  the  holding  that  these 
re-arranged  lists  were  filed  out  of  time.  But  it  is  evident  that  the  lan- 
guage of  said  order  did  not  fully  express  the  intention  of  the  Depart- 
ment. Under  the  terms  of  the  order,  if  taken  literally,  there  might 
not  be  any  notice  whatever  actually  received  by  the  company,  and  yet 
the  company  would  lose  its  rights  unless  it  re-arranged  its  lists  within 
six  months  from  the  dats  of  said  order. 

In  my  opinion  the  railroad  company  is  entitled  to  six  months  from 
date  of  actual  notice  of  said  order  in  which  to  re- arrange  its  lists.  But 
there  is  not  sufficient  evidence  in  the  case,  relative  to  receipt  of  notice 
and  the  date  of  mailing  the  re-arranged  list  to  your  office,  to  enable  me 
to  determine  whether  or  not  said  list  was  rearranged  within  six  months 
from  receipt  of  notice. 

The  case  is  therefore  remanded  to  your  office  in  order  that  the  fact 
as  to  whether  the  company  re-arranged  said  lists  within  six  months 
from  receipt  of  notice,  may  be  determined.  To  this  end  you  will  take 
appropriate  action;  and  thereupon  your  office  will  dispose  of  the  case 
in  accordance  with  the  views  herein  indicated. 
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BEPATMEKT— ASSIGNEB-ACH  U^  JUNE  16,  1880. 

Louis  Giesmab. 

The  pnrohaeer  of  lands  at  a  tax  sale,  at  a  time  when  the  legal  title  thereto  is  in  the 
United  States,  does  not  occupy  the  status  of  an  assignee  of  the  entryman  under 
the  statutory  proyisions  with  respect  to  repayment. 

Secretary  Francis  to  the  Commissioner  of  the  General  Land  Office^  Becem- 
(L  H.  L.)  ber  23^  1896.  (P.  J.  0.) 

In  this  case  the  petitioner,  Louis  Giesmar,  is  seeking  to  have  repay- 
ment made  to  him  of  a  part  of  the  money  paid  by  one  John  Minor  on 
cash  entries  393,  435,  and  436,  at  "New  Orleans,  Louisiana,  in  1822  and 
1824. 

As  the  record  is  presented  here,  it  appears  that  Minor  made  cash 
entry  Ko.  393,  of  728.52  acres,  on  the  10th  of  May,  1822,  and  cash  entry 
IJTo.  435,  of  172.67  acres,  and  cash  entry  No.  436,  of  204.60  acres,  on  the 
28th  of  August,  1824.  These  entries  were  made  under  the  acts  of  Con- 
gress of  March  3, 1811,  May  11,  1820,  and  February  28,  1823  (2  Stat, 
662,  and  3  Stat.,  573>729),  as  back  concessions  to  a  tract  of  land  which 
Minor  owned  on  the  Mississippi  Kiver  front,  in  Acadia  parish,  Louisi- 
ana. The  total  area  of  these  entries  was  1,105.79  acres,  and  the  aggre- 
gate amount  paid  was  $1,382.26,  the  price  being  $1.25  per  acre.  Dupli- 
cate receipts  and  certificates  were  issued  for  each  of  these  entries,  but 
the  petitioner  alleges  that  they  can  not  now  be  found. 

At  that  time  there  was  no  official  plat  of  the  township  in  which  these 
entries  were  situated,  and  they  were  surveyed  separately,  on  irregular 
lines,  and  described  by  metes  and  bounds,  by  a  deputy  surveyor,  as 
provided  in  section  6,  of  the  said  act  of  Congress  of  March  3, 1811  (2 
Stat.,  662).  Subsequently  complaint  was  made  that  each  of  these  entries 
conflicted  in  part  with  the  prior  private  claim  of  Etienne  Coumo,  and 
on  the  14th  of  October,  1829,  they  were  suspended  by  the  Commissioner 
of  the  General  Land  Office  pending  the  filing  of  a  township  plat. 

Minor  died  in  1830.  In  the  same  year  a  plat  of  the  township  was 
made,  upon  which  Minor's  entries  were  designated  as  section  30,  and 
their  aggregate  area,  exclusive  of  the  Coumo  claim,  shown  to  be  630 
acres.  On  the  14th  of  May,  1878,  patent  was  issued  to  Etienne  Coumo 
for  the  Coumo  claim,  including  the  portions  covered  by  Minor's  entries, 
but  there  was  no  action  on  the  Minor  entries,  and  they  remained  sus- 
pended. 

There  were  various  conveyances,  and  on  the  18th  of  February,  1891, 
the  petitioner,  Louis  Geismar,  became  the  owner  and  final  transferee  of 
the  Minor  entries,  and  also  of  Minor's  front  lands. 

A  survey  was  made  in  1891,  and  a  plat  thereof  approved  June  23, 
1892,  which  described  the  Minor  entries,  exclusive  of  the  portions  that 
had  been  patented  to  Ooumo  as  aforesaid,  as  follows:  Cash  entry  !N'o. 
393|  Lots  1  and  4,  Sec.  63, 399.24  acres;  cash  entry  No.  435,  lot  1,  Sec.  62, 
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60.40  acres,  and  cash  entry  liTo,  436,  lots  1  and  4,  Sec.  61, 135.02  acres, 
all  in  township  9  S.,  range  2  E.,  and  containing  in  the  aggregate  584.66 
acres.  And  on  the  14th  of  August,  1893,  patents  were  issued  to  GeLs- 
mar  for  these  last  mentioned  areas,  and  on  the  18th  of  March,  189r>,  he 
filed  his  petition  in  the  General  Land  Office  for  repayment  to  him  of 
the  sum  of  $651.41,  which  Minor  had  paid  for  those  portions  of  his 
entries,  aggregating  521.13  acres,  which  had  been  patented  to  Goumo, 
as  above  recited.  On  the  23d  of  March,  1895,  the  Commissioner  of  the 
General  Land  Office  denied  the  petition.  Geismar  filed  a  motion  for 
review,  which  was  overruled  on  the  30th  of  April,  1895,  and  then  he 
appealed  to  the  Department. 
The  abstract  of  title  from  Minor  to  Geismar  is  as  follows: 
John  Minor  died  unmarried  and  without  direct  heirs,  leaving  a  will, 
under  which  he  bequeathed  one  half  of  these  entries  and  of  his  front 
lands,  both  together  constituting  what  is  now  known  as  <^  Waterloo 
Plantation,"  to  William  J.  Minor,  and  acknowledged  that  the  other 
half  belonged  to  his  brother,  Stephen  Minor.  Soon  afterwards  Stephen 
conveyed  his  half  to  William,  which  made  William  owner  of  the  whole. 
On  the  23d  of  November,  1867,  William  granted  a  special  mortgage  on 
the  whole  plantation  to  Olasson  and  Company,  of  New  Orleans,  to  secure 
a  loan  of  $30,000.  This  debt  was  not  paid,  and  by  agreement  between 
the  parties  in  interest  the  property  was  sold  for  taxes  on  the  2d  of 
December,  1871,  by  G.  F.  Smith,  tax  collector  of  Ascension  pariah,  and 
purchased  by  William  A.  Gordon  as  agent  for  William  Lorenzen.  On 
the  28th  of  March,  1877,  the  said  Lorenzen  executed  and  acknowledged 
before  N.  B.  Trust,  a  notary  public  in  New  Orleans,  a  declaration  that 
his  purchase  of  the  property  through  his  agent  Gordon  on  the  2d  of 
December,  1871,  was  with  the  funds  of,  and  for  Marie  Von  Gableuz, 
then  widow  of  John  F.  0.  Vies,  of  Baden  Baden,  in  Germany,  which 
declaration  the  said  Marie  Von  Gableuz  accepted  in  due  form  in  Ger- 
many on  the  21st  of  April,  1877 ;  and  on  the  19th  of  April,  1879,  the 
Auditor  of  the  State  of  Louisiana  passed  his  act  of  sale,  ratifying  and 
confirming  to  the  said  Marie  Von  Gableuz  the  said  tax  sale  of  the 
property  of  December  2,  1871.  And  before  John  J.  Ward,  a  notary 
public  in  New  Orleans,  on  the  18th  of  February,  1891,  the  said  Marie 
Von  Gableuz,  then  wife  of  Baron  Werner  Von  Schweinitz,  of  Germany, 
sold  and  conveyed  the  property  for  $20,000  to  the  petitioner,  Lonis 
Geismar. 
Section  2,  act  of  June  16, 1880  (21  Stat.,  287),  reads  as  follows : 

In  aU  cases  where  homestead  or  timber  culture  or  clesert-laiid  entries  or  other 
entries  of  public  lands  have  heretofore  or  shall  hereafter  be  canceled  for  conflict,  or 
where,  from  any  cause,  the  entry  has  been  erroneously  allowed  and  can  not  be  con- 
firmed, the  Secretary  of  the  Interior  shall  cause  to  be  repaid  to  the  person  who  made 
such  entry,  or  to  his  heirs  or  assigns,  the  fees  and  commissions,  amount  of  purchase 
money,  and  excess  paid  upon  the  same  upon  the  surrender  of  the  duplicate  receipt 
and  the  execution  of  a  proper  relinquishment  of  all  claims  to  said  land,  whenever 
•nch  entry  shaU  have  been  duly  canceled  by  the  Commissioner  of  the  Qeneral  Land 
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Office,  and  in  all  cases  where  parties  have  paid  doable  minimum  price  for  land  which 
has  afterwards  been  found  not  to  be  within  the  limits  of  a  railroad  land  grant,  the 
excess  of  one  dollar  and  twenty-five  cents  per  acre  shall  in  like  manner  be  repaid  to 
the  purchaser  thereof,  or  to  the  heirs  or  assigns. 

This  statute  coiitemplates  that  repayment  shall  be  made  to  the  party 
who  made  the  entry,  his  heirs  or  assigns. 

Geismar  is  not  an  heir,  nor  is  he  an  assign  of  the  entryman  Minor, 
there  being  no  privity  of  interest  existing  between  lum  and  the  entry- 
man. 

It  will  be  observed  that  Geismar,  in  1891,  obtained  his  alleged 
interest  in  or  claim  to  the  land,  for  which  he  is  now  seeking  repayment 
of  the  money  paid  by  Minor  in  1822  and  1824.  But  prior  to  Geismar's 
purchase,  and  in  1878,  the  government  issued  its  patent  for  part  of  this 
identical  land  to  Coumo,  which  was  equivalent  to  the  cancellation  of 
the  Minor  entries  to  that  extent,  or  at  least  was  sufficient  to  render 
them  nugatory  after  that  date. 

In  Adolph  Emert  (14  L.  D.,  101),  it  was  held  (syllabus) : 

The  only  person  qualified  to  apply  for  repayment  under  section  2,  act  of  June  16, 
1880,  is  the  one  in  whom  the  title  to  the  land  vested  at  the  date  of  the  oanoellatlon 
of  the  entry,  or  the  heirs  of  such  party. 

See  also  Joseph  H.  Harper,  23  L.  D.  249;  Alpha  L.  Sparks,  20 
L.  D.,  75. 

In  the  case  of  Albert  G.  Craven  (14  L.  D.,  140),  Craven  purchased 
the  land  at  administrator's  sale.  Prior  to  the  purchase,  the  entry  had 
been  canceled.    In  deciding  this  question,  it  was  said: 

At  the  time  of  the  alleged  sale  hy  the  administrator,  the  land  in  question  was  a 
part  of  the  puhlic  domain,  and  no  State  court  can  make  a  valid  deoree  of  title  to 
parties  of  any  part  of  the  public  lands,  so  long  as  the  title  remains  in  the  United 
States.  This  doctrine  is  fundamental  and  needs  no  citation  of  authority  in  support 
thereof.  Mr.  Craven  has  acquired  title  to  this  land  through  purchase  from  a  sub- 
sequent entryman  who  entered  the  lands  shown  on  the  records  of  your  office  to  be  a 
part  of  the  public  domain.  His  purchase  at  an  administrator's  sale  long  subsequent 
to  the  cancellation  of  said  entry  gives  him  no  claim  against  the  United  States  which 
would  warrant  this  Department  in  directing  a  repayment  of  the  purchase  money 
paid  by  Mr.  Montgomery,  the  original  entryman.    Ozra  M.  Woodward  (2  L.  D.,  688). 

This  case  is  somewhat  analogous  to  the  one  at  bar  in  that  Geismar's 
grantor  derived  her  title  as  the  result  of  a  sale  of  the  land  for  taxes. 
The  legal  title  to  the  land  at  that  time,  (1871)  was  in  the  United  States, 
and  it  is  difficult  to  understand  how  any  sale  for  taxes  by  the  State 
authorities  could  create  in  Geismar  the  status  of  an  assignee  of  Minor 
within  contemplation  of  the  statute. 

Your  office  judgment  is  therefore  affirmed* 
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SECOND  CONTEST-DEPAULT  CURED  PILIOB  TO  NOTICE. 

Stbansky  v.  Shaut  (On  Review). 

A  contest  filed  daring  the  pendency  of  a  prior  suit  must  fail  if  before  service  of 
notice  thereunder  the  entryman  without  knowledge  of  such  contest  has  cured 
his  default,  and  it  is  neither  alleged  nor  proven  that  the  prior  suit  was  collusive. 

Secretary  Francis  to  the  Commtssiotier  of  the  General  Land  Office^  Decern- 
(L  H.  L.)  her  23^  1896.  (0.  J.  G.) 

This  controversy  is  in  relation  to  the  NE.  \  of  Sec.  14,  T.  104  K,  B. 
70  W.,  Chamberlain  land  district,  South  Dakota. 

Under  date  of  May  26, 1896,  the  attorney  for  Lizzie  A.  Shaut  filed  a 
motion  for  review  of  departmental  decision  of  April  14, 1896  (22  L.  D., 
466),  wherein  is  reversed  the  action  of  your  office  in  dismissing  the  con- 
test of  John  A.  Stransky  against  the  homestead  entry  of  the  said  Lizzie 
A.  Shaut  for  the  above  described  tract. 

On  July  25, 1896,  the  said  motion  for  review  was  entertained,  and 
the  case  is  again  before  the  Department  for  consideration. 

The  grounds  for  the  reversal  by  the  Department  of  the  decisions 
below  were,  that  a  former  contest  against  the  homestead  entry  of 
Lizzie  A.  Shaut  was  friendly  and  collusive;  and  that  sbe  failed  to 
establish  and  maintain  in  good  faith  her  residence  on  the  land.  It 
was  held  that  defendant  is  shown  by  the  evidence  to  have  wholly 
abandoned  said  land,  as  alleged  in  the  plaintifi''s  affidavit  of  contest, 
but  the  charge  of  collusive  contest  was  not  set  out  in  said  affidavits 
That  feature  of  the  case  was  brought  out  at  the  hearing. 

The  errors  assigned  in  support  of  the  motion  for  review  are  as  follows: 

1.  Because  there  is  a  misconception  of  the  testimony  and  what  took  place  on  the 
trial  before  the  register  and  receiver. 

2.  Because  the  affidavit  of  contest  lays  no  predicate  upon  which  this  contest  can 
be  sustained  as  an  attaching  contest. 

Lizzie  A.  Shaut  made  homestead  entry  for  the  land  in  question  on 
April  5, 1890,  John  A.  Stransky's  contest  affidavit  was  filed  on  July 
13, 1894,  At  the  latter  date  there  was  pending  a  contest  by  one  Henry 
F.  Thompson  against  Miss  Shaut's  entry.  Hearing  on  this  contest  was 
set  for  August  8, 1894.  Neither  party  appeared  and  the  contest  was 
accordingly  dismissed.  It  was  because  of  this  circumstance  that  the 
charge  of  collusive  contest  was  made.  But  the  only  basis  for  such  a 
charge  is  found  in  Miss  Shaut's  cross-examination,  when,  upon  being 
asked:  ''State  if  said  Thompson  did  not  file  a  contest  against  your 
claim  on  the  ground  of  abandonment,  and  if  you  did  not,  or  Mr.  San- 
bom  for  you,  pay  Mr.  Thompson  the  sum  of  fifty  dollars  not  to  appear!^ 
the  attorney  for  Miss  Shaut  objected,  because  "not  proper  cross-exami- 
nation," and  the  objection  was  sustained.  It  is  stated  in  the  depart- 
mental decision  of  which  a  review  is  asked  that  Miss  Shaut  refused  to 
answer;  but  an  examination  of  the  record  shows  that  the  above  is  a 
correct  statement  of  the  circumstances,  and  that  what  transpired  at 
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the  bearing  in  reference  to  this  particular  charge  can  not  be  constraed 
to  mean  that  Miss  Shaut  refused  to  answer  the  question  asked.  Also 
when  Miss  Shaut  was  asked  on  cross-examination,  <Mf  when  yon 
returned  to  the  claim,  on  the  16th  of  July,  yon  knew  that  a  man  by  the 
name  of  Thompson  had  contested  your  claim,"  it  was  again  stated  in 
said  departmental  decision  that  Miss  Shaut  refused  to  answer  the  ques- 
tion. The  record  shows  that  Miss  Shaut's  attorney  objected  to  the 
question  for  the  same  reason  that  the  former  objection  was  raised,  and 
the  objection  was  sustained. 

Besides,  the  first  question  asked  Miss  Shaut  relative  to  the  Thomp- 
son contest  would  seem  in  itself  to  refute  the  charge  of  collusion.  If 
the  Thompson  contest  was  friendly  and  collusive,  as  intimated,  why 
should  Miss  Shaut  wish  at  all  to  buy  Thompson  off,  much  less  to  pay 
him  $50  not  to  appear  t  If  Miss  Shaut  really  offered  to  pay  Thompson 
not  to  appear,  that  fact  would  in  itself  indicate  that  there  was  no  prior 
agreement  between  them.  If  weight  is  to  be  attached  to  so  slight  a 
suspicion,  attention  might  very  properly  be  directed  to  the  fact  that 
on  the  day  the  Thompson-Shaut  contest  w^as  dismissed,  Stransky  had 
notice  issued  on  his  contest  affidavit.  From  this  circumstance  it  might 
be  inferred  that  there  was  some  agreement  between  the  contestants  of 
the  different  suits. 

As  previously  shown,  on  the  day  that  Thompson's  contest  was  dis- 
missed, notice  was  issued  by  the  local  office  on  Stransky's  contest. 
Miss  Shaut  was  served  with  tins  notice  on  the  same  day,  and  at  the 
time  was  living  on  the  laud  in  dispute  and  had  been  since  July  16, 1894. 

Departmental  decision  of  April  28, 1896,  held  that  Miss  Shaut  did 
not  cure  the  laches  which  were  alleged  to  exist,  by  returning  to  the 
land  on  July  1<>,  1894,  three  days  after  Stransky  had  filed  his  affidavit 
of  contest.  In  support  of  this  holding  the  cases  of  Eddy  v,  England 
(6  L.  D.,  530),  Farrell  v.  McDonell  (13  L.  D.,  105),  and  Westenhaver  v. 
Dodds  (13  L.  D.,  196),  were  cited.  The  two  latter  cases  follow  the  ruling 
of  the  Department  in  the  case  of  Eddy  v^  England,  the  strongest  case 
cited  in  support  of  the  holding.    In  that  case  it  was  held  (syllabus) : 

An  affidavit  of  contest,  filed  pending  the  disposition  of  a  prior  contest,  should  be 
received  and  held  without  further  action,  until  final  disposition  of  the  prior  suit; 
but  the  right  of  the  second  contestant  will  be  held  to  take  effect  by  relation  as  of 
the  date  when  his  contest  affidavit  was  filed. 

The  right  of  a  second  contestant  can  not  be  defeated  by  curing  the  default 
eharged,  after  his  contest  is  filed,  and  pending  the  disposition  of  a  prior  fraudn* 
lent  and  collusive  contest. 

The  ruling  contained  in  the  first  paragraph  quoted  above  has  been 
followed  in  various  cases,  and  is  recognized  as  the  law  of  the  Depart- 
ment. It  is  npon  the  ruling  in  the  second  paragraph  that  the  depart- 
mental decision  of  April  28,  1896,  is  based  ^  namely,  that  Shaut^s 
alleged  default  could  not  be  condoned  or  oared  by  returning  to  the 
land  on  July  16^  1894. 

With  the  exception  of  the  cases  dted^  in  nearly  all  the  depart- 
mental decisions  now  recalled  it  has  been  held  that  a  contest  is  initiated 
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by  filing  the  contact  affidavit  and  service  of  notice  thereof  upon  the 
contestee.  Proof  of  such  service  or  the  voluntary  appearance  of  the 
claimant  gives  the  local  office  jurisdiction  to  try  the  case.  Jurisdic- 
tion is  not  acquired  until  notice  has  been  served.  In  this  sense  the 
contest  is  not  really  and  properly  initiated  until  such  jurisdiction  has 
been  secured.  This  view  would  seem  to  be  the  proper  one  in  face  of 
various  decisions  holding  that  neglect  or  laches  on  the  part  of  the 
claimant  may  in  good  faith  be  cured  any  time  prior  to  actual  or  con- 
structive notice  of  the  contest;  this  view,  of  course,  being  upon  the 
theory  that  the  claimant's  action  was  not  induced  by  knowledge  of 
the  impending  contest.  It  would  not  be  seriously  contended  that  the 
claimant  could  cure  his  laches  after  the  contest  has  been  actually  and 
properly  initiated.  The  mere  filing  of  the  affidavit  of  contest  was,  per- 
haps, not  intended  to  secure  the  contestant  such. rights  as  are  given 
him  by  the  former  decision.  It  is  recognized  that  the  contestant  by 
filing  his  affidavit  secures  for  himself  a  right  to  proceed  against  the 
entry  that  can  not  be  defeat/cd  by  certain  contingencies,  for  instance^ 
the  subsequent  contest  of  another,  or  by  a  relinquishment  with  knowl- 
edge of  the  contest;  neither  can  he  be  deprived  of  any  benefit 
accruing  to  the  entryman  because  of  a  prior  collusive  or  fraudulent 
contest,  where  these  things  are  alleged  and  proven.  In  this  sense  his 
right  takes  effect  as  of  the  date  when  his  affidavit  was  filed.  This  view 
runs  throughout  former  departmental  decisions.  Thus,  in  the  case  of 
Webb  V,  Loughrey  et  at.,  on  review  (10  L.  D.,  302),  it  was  held : 

While  a  oontest  is  not  initiated  imtil  the  issuance  of  notioe,  yet  the  contestant  by 
filing  the  affidavit  of  contest  secures  for  himself  a  right  to  proceed  against  the  entry 
that  cannot  be  defeated  by  subsequent  relinquishment. 

And  there  are  many  decisions  to  the  effect  that  a  contest  is  not  initi- 
ated until  the  issuance  of  notice,  and  that  the  claimant  may  in  good 
faith  cure  any  laches  or  neglect  prior  to  such  notice,  or  actual  knowl- 
edge of  the  contest. 

In  the  case  of  Stayton  v.  OarroU  (7  L.  D.,  198),  it  was  said; 

Jurisdiction  is  acquired  by  due  seryioe  of  notice  upon  the  claimant,  and  if  there 
has  been  no  legal  notice  to  claimant;  then  there  is  no  authority  in  the  local  office  to 
adjudicate  his  righto. 

A  contest  charging  failure  to  establish  residence  and  abandonment  must  fail, 
where,  prior  to  legal  service  of  notice  thereof,  the  entryman  had  cured  his  laches. 

The  same  ruling  is  followed  in  Hall  v.  Fox  (9  L.  D.,  153);  Soott  v. 
King  (Id.,  299) ;  Heptner  v.  McCartney  (11  L.  D.,  400) ;  Brown  «.  Naylor 
(14  L.  D.,  141);  Neal  v.  Oooley  (18  L.  D.,  3);  Marsh  v.  Hughes  (22 
L.  D.,  681). 

In  the  last  mentioned  ease  it  was  said :  <<  It  is  well  settled,  that  com- 
pliance with  the  law,  after  affidavit  of  contest  is  filed  and  b^ore  notice 
of  contest  is  issued,  will  cure  a  prior  default  and  defeat  the  contest,'' 
the  entryman  in  that  case  being  defeated  by  reason  of  the  fact  ^Hhat 
his  laches  were  cured  because  of  his  knowledge  of  the  pending  oontesf 

The  defendant  in  the  case  at  bar  denies  that  she  had  any  knowledge 
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of  Stransky^s  contest  until  Angdst  8, 1894,  the  day  on  which  notice 
thereof  was  served  upon  her,  and  there  is  no  testimony  going  to  con- 
tradict her  statement.  Her  evident  intention,  when  she  returned  to 
this  land  on  July  16, 1894,  in  the  absence  of  proof  to  the  contrary,  was 
in  good  faith  to  continue  her  residence  on  the  land,  or  would  have  the 
effect  to  cure  her  laches  if  any  existed.  To  quote  from  your  office 
decision  of  February  21, 1895: 

The  evidence  sbows  that  Miss  Shaat  established  her  residence  on  the  land  April 
9, 1890,  and  on  October  6,  1890,  obtained  leave  of  absence  for  one  year;  that  she 
returned  to  the  land  September  4,  1891,  remained  twenty-four  days,  and  \ras  there 
abont  one-third  of  the  time  for  the  remainder  of  the  year;  that  she  is  a  seamstress 
and  has  to  depend  on  her  work  to  earn  a  living,  and  improve  her  land,  and  was  for 
the  greater  part  of  the  time  for  the  next  two  years  at  work  in  Pukawana  and 
Chamberlain,  returning  to  her  land  at  frequent  intervals,  being  on  the  land  about 
140  days  in  1892,  and  eighteen  days  in  1893;  that  she  intended  to  return  to  her  land 
January  1,  1894,  but  was  taken  sick  with  the  ''grip,*'  and  did  not  get  back  until 
February  15,  1894,  when  she  remained  only  one  day,  as  the  condition  of  her  health 
did  not  admit  of  a  longer  stay  at  that  time;  that  she  returned  to  her  land  July  16, 
1894,  where  she  has  since  remained,  and  was  there  August  8,  1894,  when  nerved  with 
notice  of  this  contest,  which  was  the  first  intimation  she  had  that  Stransky  had 
initiated  a  contest,  and  that  she  has  a  house  of  three  rooms,  and  about  eight'Oeu 
acres  under  cultivation. 

It  will  be  observed  that  the  nature  of  Miss  Shaut's  business  necessi- 
tated her  absence,  she  being  self-supxjorting,  and  absence  under  such 
circumstances  is  not  necessarily  indicative  of  bad  faith.  There  is  no 
positive  evidence  in  the  record  that  she  has  not  all  along  acted  in  good 
faith,  and  that  her  absence  was  not  bona  fide  to  earn  means  for  a  liveli- 
hood and  the  improvement  of  her  home.    Fyffe  r.  Mooera  (21  L.  D.,  167). 

It  will  be  observed  also  that  there  is  a  distinction  between  the  case 
at  bar  and  that  of  Eddy  v.  England,  upon  which  the  former  depart- 
mental decision  was  based,  namely,  the  prior  contest  in  that  case  was 
shown  to  be  fraudulent  and  collusive,  and  was  so  set  out  in  an  affidavit 
attached  to  the  contest  aflGidavit,  while  in  the  case  at  bar,  as  previously 
stated,  collusion  was  not  alleged  in  the  contest  affidavit,  and  the  inti- 
mation of  collusion  by  the  attorney  at  the  hearing  was  not  sustained 
by  the  cross-examination  of  the  claimant.  The  finding  in  the  decision 
complained  of,  that  she  refused  to  answer  certain  questions  touching 
this  matter,  was  an  inadvertence,  and  does  not  correctly  represent  tlie 
facts,  which  are,  that  the  questions  were  objected  to  by  her  attorney  as 
being  immaterial  and  not  proper  cross-examination,  and  properly  so,  in 
view  of  the  fact  that  no  such  allegation  was  contained  in  the  contest 
affidavit  nor  referred  to  in  the  direct  examination,  and  the  objection*was 
properly  sustained.  The  claimant  did  not  therefore  refuse  to  answer 
said  questions  as  erroneously  stated  in  said  former  decision. 

Considering  all  the  circumstances  of  the  case,  I  am  of  the  opinion 
that  there  was  no  connection  between  the  first  and  second  contests, 
and  in  the  absence  of  a  sx>ecific  charge  of  fraud  and  collusion,  the  sec- 
ond contest  must  be  regarded  as  distinct  and  independent.    In  this 
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view  it  must  be  treated  as  a  new  action.  When  the  first  contest  failed 
from  any  caase,  and  the  issne  was  not  tried  and  determined,  the  charge 
on  which  it  was  based  failed  with  it.  If  this  were  not  trne,  the  second 
contest  conid  not  be  allowed  on  the  same  charge,  nuless  fraud  and  col- 
lasion  in  the  first  contest  were  alleged,  which  the  second  contest  failed 
to  do.  Under  the  circumstances  the  contestant  in  this  case  can  not  be 
given  any  other  advantage  than  the  ordinary  contestant.  It  is  thus 
held  that  the  second  contest  against  Miss  Shaut  was  not  actually  ini- 
tiated, so  as  to  affect  her  rights,  until  she  had  received  notice  thereof 
on  August  8, 1894.'  At  that  time,  as  heretofore  shown,  she  had  cured 
any  neglect  or  laches  she  may  have  been  guilty  of.  Stransky's  contest 
affidavit  began  to  run  against  Miss  Shaut's  entry  on  July  13, 1894,  only 
so  far  as  to  protect  him  in  the  rights  accorded  an  ordinary  contestant, 
and  could  not  defeat  Miss  Shaut  in  the  absence  of  any  knowledge  there- 
of on  her  part,  from  curing  her  laches  prior  to  the  time  the  local  office 
secured  jurisdiction  in  the  matter.  This  opinion  is  in  harmony  with 
the  settled  law  of  the  Department. 

The  former  departmental  decision  is  hereby  overruled,  and  the  con- 
curring decisions  of  the  local  office  and  your  office  affirmed. 


V 


PRACTICE-APPEAJL-RUI.15  48  OF  PRACTICK. 

Reeves  et  al.  v.  Koontz. 

In  a  caae  decided  by  the  local  office  where  one  of  the  parties  affected  adversely  fails 
to  appeal,  hut  an  appeal  is  taken  by  another  party  thereto,  the  whole  case  conies 
before  the  General  Land  Office  for  disposition  on  its  merits,  and  not  under  rale 
48  of  practice. 

Secretary  Francis  to  the  Commissioner  of  the  General  Land  Office^  Decern- 
(I.  H.  L.)  her  23^  1896.  (E.  M.  B.) 

This  is  an  application  filed  by  William  0.  Reeves,  asking  that  the 
record  in  the  case  of  Reeves  et  ah  v.  Koontz  involving  the  NE.  \  of  Sec. 
25,  T.  20  N.,  R.  6  W.,  Enid  land  district,  Oklahoma,  be  certified  to  this 
Department  for  its  consideration  and  action. 

On  September  10,  1893,  the  territory  within  which  this  tract  of  land 
is  included  was  opened  to  settlement  5  on  September  22,  1893,  one 
Mervin  G.  Koontz  made  homestead  entry  for  the  tract  in  controversy. 

On  October  0, 1893,  William  C.  Reeves  filed  his  affidavit  of  contest 
against  said  entry  on  the  ground  of  prior  settlement,  together  with  his 
application  to  enter  under  the  homestead  law. 

On  October  10,  1893,  the  probate  judge  of  the  county  in  which  this 
land  is  situated  applied  to  enter  said  land  for  townsite  pttri)oses  under 
sections  2387, 2388,  and  2389,  of  tlie  Revised  Statutes. 

This  application  was  rejected,  and  on  October  24, 1893,  said  probate 
judge  filed  a  corroborated  contest  affidavit  against  said  homestead 
entry. 
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On  December  15,  1893,  James  P.  Wilcox  filed  a  corroborated  contest 
affidavit  against  said  entry,  in  whicli  he  sets  forth  that — 

On  December  14,  1893,  he  filed  an  application  to  enter  Bald  quarter  section  as  the 
townsite  of  North  Pond  Creek,  under  section  2382  R.  S. ;  that  in  company  with  about 
two  hnndred  other  persons  he  entered  upon  said  tract  at  1:34  P.  M.,  Sc^ptember 
16,  1893,  for  townsite  purposes;  that  said  occupants  immediately  began  making 
improvements  thereon,  and  began  surveying  it  for  a  townsite;  that  the  same  after- 
noon the  said  occupants  had  a  meeting  and  elected  a  committee  of  safety,  and  that 
he  was  elected  chairman  thereof;  that  said  persons  were  the  first  legal  settlers  on 
said  tract,  made  the  first  improvements,  and  that  at  the  time  they  entered  thereon 
no  other  qaalified  person  claimed  said  tract  for  any  other  than  townsite  purposes; 
that  from  September  16, 1893,  to  the  present  time  said  tract  has  been  continnously 
ased  and  occupied  for  townsite  purposes,  and  has  a  population  of  over  two  hnndred 
and  improvements  amounting  to  $15,000.  In  conclusion  Wilcox  asked  that  a  hearing 
be  ordered  in  the  case,  ''  That  said  townsite  company  may  be  allowed  to  prove  said 
allegations,''  and  that  said  homestead  entry  be  canceled. 

Your  office  decision  fUrther  states  that  on  December  16, 1893,  Wil- 
liam H.  Garter  filed  a  corroborated  contest  affidavit  against  said  home- 
stead entry,  in  which  he  claimed  a  superior  right  to  the  west  half  of 
said  tract,  and  alleged  settlement  thereon  at  abont  5 :  00  P.  M.,  September 
16,  1893.  The  local  officers  consolidated  these  several  contests  and  set 
them  for  hearing  on  April  3, 1894.  On  that  day  motion  was  made  to 
dismiss  each  of  said  contests. 

Your  office  decision  sets  out  the  following  statement  of  facts  from  the 
local  officers : 

On  April  4, 1894,  J.  J.  Thomasson  and  Henry  Durfee,  as  members  of  townsite  board 
No.  12,  filed  contest,  and  made  application  to  intervene  as  trustees  of  the  townsite 
occupants. 

On  «Tnly  23, 1894,  the  attorney  for  D.  B.  Madden,  probate  jndge,  filed  a  motion  to 
dismiss  the  contest  of  the  probate  judge,  and  tiled  the  application  of  K.  J.  Reid, 
E.  Stevens,  R.  D.  Bordeaux,  and  C.  F.  Shattenkirk  to  intervene  as  trustees  of  town- 
site  occupants,  and  to  substitute  said  trustees  in  place  of  the  probate  judge :  .  .  . 
The  application  to  intervene  was  allowed.  All  of  said  contests  were  consolidated, 
and  on  August  2, 1894,  at  the  hearing,  all  the  parties  appeared,  and  were  represented 
by  counsel. 

On  August  16, 1894,  R.  J.  Reid  ei  al.,  as  trustees  of  the  townsite  occupants  made  an 
application  for  a  continuance,  which  application  was  overruled,  and  from  which 
ruling  said  applicants  appealed. 

The  probate  judge  and  townsite  board  No.  12  appear  to  have  with- 
drawn from  the  case,  and  B.  J.  Reid  et  al,y  acting  in  their  own  behalf, 
and  as  the  authorized  agents  of  the  inhabitants  of  the  quarter  section, 
appeared  at  the  hearing  and  made  a  motion  for  continuance,  which 
motion  was  overruled,  and  from  which  action  of  the  local  officers  they 
appealed  and  withdrew  from  the  hearing. 

The  local  officers  on  November  15, 1896,  rendered  their  decision,  in 
which  they  recommended  the  dismissal  of  all  contests  except  that  of 
Beeves,  and  the  cancellation  of  Koontz's  homestead  entry,  and  that 
Beeves  be  allowed  to  make  homestead  entry  for  the  land  in  controversy. 
From  this  action  Koontz  appealed. 

On  April  4, 1896,  your  office  decision  was  rendered  affirming  the  action 
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of  the  local  officers  in  so  far  as  it  recommended  the  cancellation  of  the 
entry  of  Koontz^  but  held  that  the  testimony  showed,  or  tended 
strongly  to  show,  that  Eeeves  was  acting  in  the  interest  of  a  townsite 
company,  and  said — 

Should  this  decision  become  final,  Reeves  and  the  townsite  occnpants  will  be  per- 
mitted to  submit  additional  evidence  in  support  of  their  respective  rights — that  is, 
the  right  of  Reeves  to  make  homestead  entry  of  naid  land,  aud  the  right  of  said 
occupants  to  have  it  entered  as  a  townsite  for  the  use  and  benefit  of  the  occupants, 
as  their  rights  may  appear. 

On  September  12,  1896,  upon  a  motion  for  review  of  said  decision  of 
April  4, 1896,  made  by  Reeves,  your  office  decision  denied  the  review 
and  held  that  the  evidence  that  Eeeves  was  the  first  settler  upon  the 
land  was  not  sufficient  to  authorize  your  office  in  directing  the  allow- 
ance of  his  entry  without  a  preponderance  of  evidence  that  such  set- 
tlement was  made  in  good  faith;  that  there  was  no  evidence  that  the 
townsite  claimants  h<id  abandoned  the  land  in  dispute,  but  if  it  were 
true,  this  showing  could  be  made  at  the  hearing;  and  that  the  appeal 
of  the  townsite  claimants  from  the  decision  of  April  4, 1896,  should  be 
dismissed  because  taken  from  an  interlocutory  decision. 

Your  office  decision  further  canceled  the  entry  of  Koontz,  inasmuch 
as  Koontz  had  not  api)ealed  from  your  office  decision  of  April  4,  181>6. 

Subsequently,  to-wit,  on  the  first  of  October,  1896,  William  C. 
Keeves  filed  an  appeal  from  the  decision  of  Ax>ril  4,  1896,  and  that  of 
September  ]  2, 1896,  and  by  your  office  decision  of  October  22,  1896, 
the  said  appeal  was  dismissed,  on  the  groand  that  appeal  would  not 
lie  from  the  order  of  rehearing,  becsiuse  of  which  action  the  applica- 
tion for  writ  of  certiorari  is  made,  and  the  following  relief  is  tasked  for: 

1.  That  the  Honorable  Secretary  will  exercise  his  supervisory  power  and  direct 
the  CommiHsiouer  to  transmit  the  papers  in  this  case  to  him. 

2.  That  if  the  allegntious  herein  are  found  to  bo  sustained  by  the  record,  that  the 
order  of  the  Commissioner  permitting  the  townsite  claimant  and  Reeves  to  ot)er 
additional  evidence  may  be  revoked;  and  your  petitioner  further  asks  that  this 
Department  will  decide  the  case  upon  the  evidence  now  in  the  record. 

Counsel  for  the  petitioner  argues  tliat  Mervin  G.  Koontz  has  no  fur- 
ther interest  in  this  case,  not  having  appCciled  from  the  decision  of  your 
office  of  April  4,  1896,  and  his  entry  having  been  finally  canceled;  that 
the  appeal  of  the  townsite  claimants  from  the  denial  of  their  motion  for 
a  continuance,  at  the  hearing  before  the  local  officers,  was  properly  dis- 
missed, because  it  was  an  appeal  from  an  interlocutory  decision,  from 
which  an  appeal  would  not  lie;  that  the  fact  that  the  townsite  claimants 
failed  to  appeal  from  the  final  decision  of  the  register  and  receiver 
rendered  such  decision  final  as  to  the  facts  as  against  them;  and  that 
as  the  local  officers  had  found  that  Reeves  was  a  bona  fide  settler  on  the 
laud  in  dispute,  the  townsite  claimants  can  not  now  have  that  decision 
reversed  as  to  that  question  of  fact,  arid  that  under  rule  48  of  practice 
that  decision  could  not  be  interfered  with. 

Without  following  out  the  argument  of  the  petitioner's  attorney 
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farther,  it  is  sufficient  to  say  that  it  api)ear8  from  the  application  for  the 
issuance  of  a  writ  of  certiorari,  that  Koontz  appealed  to  your  office  from 
the  final  decision  of  the  local  officers  in  this  case,  presumably  upon  the 
merits  of  the  cause.  Such  appeal  being  before  your  office,  it  was  not 
necessary  to  invoke  rule  48  of  practice,  which  applies  in  certain  cases; 
as  the  appeal  of  Koontz  itself  brought  the  whole  case  before  your  office, 
and  though  he  has  failed  to  appeal  from  your'office  decision,  by  his 
appeal  from  the  decision  of  the  local  office  your  office  was  authorized  to 
pass  upon  the  merits  fdi  the  case  as  then  presented,  and  in  doing  so  it 
appears  that  there  was  found  by  your  office  evidence  that  the  contest 
of  Beeves  was  not  in  his  own  interest  and  behalf  solely,  but  that  he 
was  acting  in  conjunction  or  collusion  with  the  townsite  company.  This 
being  the  fact  as  found  by  your  office  decision,  it  was  perfectly  proper, 
in  order  not  to  hold  that  Beeves  was  not  entitled  to  the  preference  right 
of  entry,  to  give  him  and  the  townsite  company  an  opportunity  to  intro- 
duce inrther  evidence  upon  the  disputed  question. 

The  case  of  Hobbs  v.  Goulette  et  al.  (18  L.  D.,  409),  relied  upon  by 
the  petitioner,  does  not  apply;  as  in  that  case  no  appeal  was  filed,  and 
therefore  it  became  necessary  to  invoke  rule  48  of  practice,  whereas  in 
the  case  at  bar  the  appeal  of  Koontz  upon  the  merits  of  the  case  obvi- 
ated the  necessity  of  an  adjudication  under  the  rule. 

Should  the  parties  in  this  cause  not  attend  the  hearing  ordered,  and 
should  your  office  hold,  upon  the  record  as  made,  that  Beeves  is  not 
entitled  to  the  preference  right  of  entry,  it  may  be  that  from  such  action 
by  your  office  appeal  would  lie.  However  that  may  be,  it  is  sufficient 
now  to  say  that  the  application  for  writ  of  certiorari  must  be  denied. 
(Witter  V.  Ostroski,  11  L.  D.,  260;  Olney  v.  Shyrock,  9  L,  D.,  633;  Gib- 
son V.  Van  Gilder,  9  L.  D.,  626,) 

In  this  connection  I  deem  it  proper  further  to  state  that  the  action 
of  your  office  in  canceling  the  entry  of  Koontz,  because  of  liis  failure 
to  appeal  pending  the  motion  for  review  by  Beeves,  raises  the  question 
as  to  whether  the  filing  of  said  motion  for  review  did  not  operate  to 
suspend  the  right  of  appeal  by  Koontz  until  the  motion  had  been  acted 
upon ;  and  with  the  view  to  the  consideration  of  that  question  as  it 
may  afi'ect  the  rights  of  Koontz,  if  he  shall  deem  it  advisable  to  insist 
upon  them  hereafter,  you  will  allow  all  parties  who  appealed  from  the 
action  of  the  local  officers  to  appear  at  the  hearing,  and  introduce  testi- 
mony upon  their  respective  claims. 


RAILROAB  GHANT-ACrs  OF  JUNE  ««,  1874,  AN1>  SEPTEMBER  29,  1890. 

Gulf  and  Ship  Island  B.  B.  Co. 

For  earned  lands  relinquished  under  the  act  of  Jane  22, 1874,  the  company  acquires 
a  Tested  rifi^ht  to  select  indemnity  therefor,  anywhere  within  the  limits  of  the 
grant,  and  snhseqnent  legislation,  forfeiting  the  grant  to  the  extent  of  uncon- 
structed  road,  will  not  limit  said  right  of  selection  to  the  lands  unaffected  by 
the  forfeiture. 
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The  completion  of  this  road  eDtitles  the  company  to  select  indemnity  for  lauds  relin- 
quished under  section  7,  act  of  September  29,  1890,  anywhere  within  the  indem- 
nity limits  of  the  grant. 

Secretary  Francis  to  the  Commissioner  of  the  General  Land  Office^  Decern- 
(L  H.  L.)  ber  ^i,  1896.  (G.  B.  G.) 

On  May  14, 1896  (22  L.  D.,  660),  the  Department  rendered  a  decision 
in  the  above  styled  canse,  then  on  appeal  from  yonr  office  decision  of 
April  21, 1894. 

The  purpose  of  said  departmental  decision  was  to  define  the  rights 
of  the  Gulf  and  Ship  Island  railroad  company  in  the  matter  of  the 
selection  of  certain  indemnity  and  lien  lands  claimed  by  said  company 
under  and  by  virtue  of  the  acts  of  June  22, 1874  (18  Stat.,  194),  and 
September  29, 1890  (26  Stat.,  496),  respectively. 

It  was  held  among  other  things  in  said  decision — 

The  company  will,  therefore,  be  permitted  to  take  lands  in  lien  of  those  relin* 
qnished  nnder  the  act  of  1874,  anywhere  within  the  limits  of  the  first  forty  miles  of 
its  grant,  either  in  the  granted  or  indemnity  limits,  and  either  even  or  odd  sections 
or  both,  which  were  non-miueral  and  unappropriated  at  the  date  of  selection  ;  but 
it-s  right  to  select  lauds  in  lieu  of  those  relinquishei^  under  the  act  of  1890  will  be 
contincd  to  the  indemnity  limits  of  the  first  twenty  miles  of  its  road. 

On  August  8, 1896,  the  company,  by  its  attorney,  filed  in  this  Depart- 
ment a  pa|)er  in  the  nature  of  a  petition  addressed  to  the  supervisory 
power  of  the  Secretary,  requesting  a  modification  of  said  decision. 

It  is  urged  first — 

That  the  decision  holds  that  the  company  is  entitled  to  select  lands 
in  lieu  of  those  relinquished  by  said  company  uuder  the  act  of  1874, 
anywhere  within  the  limits  of  the  grant,  but  directs  your  office  to  allow 
these  selections  only  within  the  first  forty  miles  of  the  grant. 

This  exception  appears  to  be  well  taken. 

The  act  of  1874  (supra)  provides  for  selections  thereunder 

from  any  of  the  public  lands  not  mineral,  and  within  the  limits  of  the  grant  not 
otherwise  appropriated  at  the  date  of  selection. 

It  can  make  no  difi'erence  that  the  grant  of  lands  along  uuconstmcted 
road  has  been  forfeited.  The  company  does  not  claim  them  by  virtue 
of  the  grant  but  claims  the  right  to  select  them  in  lieu  of  earned  lands 
relinquished  under  the  act  of  1874  (supra)y  and,  as  was  said  in  said 
departmental  decision  (supra) — 

For  such  .lands  as  had  been  relinquished  to  the  United  States  under  the  act  of  1874 
the  company  had  acquired  a  vested  right  of  selection  and  subsequent  legislation 
could  not  operate  upon  such  right. 

It  is  submitted  further  by  the  company,  that  since  the  issues  were 
made  up  in  said  departmental  decision,  and  since  said  decision  was  ren- 
dered the  company  has  completed  the  whole  of  its  line  of  road,  and  it 
is  urged  that  while  the  limitation  of  the  company's  right  of  selection 
under  the  act  of  1890  (supra)y  was  very  i)roperly  confined  to  the  iirst 
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twenty  miles  of  road  ander  the  facts  as  they  appeared  of  record,  that 
the  company  is  now  entitled  to  make  its  selections  under  said  last 
named  act  anywhere  within  the  indemnity  limits  of  its  grant. 

This  contention  woald  also  appear  to  be  sound.  The  act  x>rovides 
that  these  lands  are 

to  ]>e  taken  within  the  indemnity  limits  of  the  original  grant  nearest  to  and  opposite 
such  part  of  the  line  as  may  be  constructed  at  the  date  of  selection. 

It  follows  that  the  departmental  decision  aforesaid  should  be  modified. 

The  company  will  be  permitted  to  take  lands  in  lieu  of  earned  lands 
relinquished  under  the  act  of  1874  anywhere  within  the  limits  of  its 
grant,  either  in  the  granted  or  indemnity  limits  and  either  even  or  odd 
sections^  or  both,  which  were  non-mineral  and  unappropriated  at  the 
date  of  selection,  and  for  earned  lands  relinquished  under  the  act  of 
1890  it  may  select  lands  anywhere  within  the  indemnity  limits  of  its 
grant,  provided  they  are  otherwise  subject  to  selection,  and  on  satis- 
factory evidence  that  said  road  has  been  completed  as  alleged. 


ABANDONED  MILITARY  RESERVATION— FORT  CRITTENDEN. 

Instructions. 

Department  of  the  Interior, 

General  Land  Office, 
Wa^hingtonj  D.  0.,  November  20^  1696. 
Begister  and  Eeceiver, 

Salt  Lake  City^  Utah. 

Gentlemen  :  The  appraisers  have  appraised  the  lands  in  the  Fort 
Crittenden  abandoned  military  reservation,  Utah,  at  from  ten  cents  to 
one  dollar  and  twenty-five  cents  per  acre. 

The  Secretary  of  the  Interior  has,  under  the  law,  fixed  the  minimum 
price  of  said  lands  at  $1.25  per  acre.  Therefore  no  tract  of  land  in  this 
reservation  can  be  disposed  of  at  less  than  $1.25  per  acre. 

All  of  said  lands  are  subject  to  settlement  under  the  public  land 
laws  of  the  United  States,  under  the  act  of  August  23,  1894  (28  Stat., 
491),  which,  among  other  things,  provides: 

That  persons  who  enter  ander  the  homestend  law  shall  pay  for  sach  lands  at  not 
less  than  the  value  heretofore  or  hereafter  determined  by  appraisement,  nor  less  than 
the  price  of  the  land  at  the  time  of  the  entry f  and  snch  payment  may,  at  the  option  of 
the  purchaser,  be  made  in  five  eqnal  installments,  at  times  and  at  rates  of  interest  to 
be  fixed  by  the  Secretary  of  the  Interior. 

On  April  9, 1895  (20  L.  D.,  303),  the  Secretary  of  the  Interior  directed 
this  office  to  issue  instructions  under  said  act  of  August  23, 1894,  as 
follows: 

That  the  homesteader  be  given  the  option  in  making  payment  upon 
his  entry  of  these  lands,  of  making  his  payments  in  five  equal  pay- 
ments to  date  from  the  time  of  the  acceptance  of  his  proof  tendered 
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on  his  entry,  and  that  the  rate  of  the  interest  apon  deferred  payments 
be  charged  at  the  rate  of  4  per  cent  per  annum. 

In  allowing  entries  for  the  lands  in  this  reservation,  under  said  law, 
you  will  in  each  case  endorse  on  the  application  '^Fort  Crittenden 
Beservation,  Act  August  23, 1894,"  and  make  the  same  notation  on 
your  abstract  of  homestead  entries. 

Under  the  provisions  of  the  homestead  law,  an  entryman  has  the 
right  either  to  commute  his  entry  after  14  months  from  the  date  of 
settlement,  or  off^r  final  proof  under  Sec.  2291,  B.  S.  In  entries  under 
said  act  of  August  23,  1894,  he  may,  at  his  option  commute  after  14 
months  with  full  payment  in  cash,  or,  after  submitting  ordinary  five 
year  final  proof  and  after  its  acceptance,  he  may  pay  for  the  land  the 
full  amount  of  the  appraised  value  thereof,  without  interest,  or  he  may 
make  payment  in  five  equal  installments,  the  first  payment  to  be  made 
one  year  after  the  acceptance  of  his  final  proof,  and  the  subsequent 
payments  to  be  made  annually  thereafter,  interest  to  be  charged  at  the 
rate  of  4  per  cent  x)er  annum  from  the  date  of  the  acceptance  of  final 
proof  until  all  payments  are  made. 

In  case  the  full  amount  is  paid  after  14  months  from  date  of  settle- 
ment you  will,  if  the  proof  is  satisfactory,  issue  cash  certificate  and 
receipt;  and  in  the  event  that  regular  final  proof  is  made,  and  the  full 
amount  then  paid,  you  will  issue  final  certificate  and  receipt;  but  when 
partial  payments  are  made  the  Beceiver  will  issue  a  receipt  only  for 
the  amount  of  the  principal  and  interest  paid,  reporting  the  same  in  a 
special  column  of  the  abstract  of  homestead  receipts,  and  at  the  time 
last  payment  is  made,  you  will  issue  the  final  papers  as  in  ordinary 
homestead  entries. 

In  issuing  final  papers  you  will  make  the  proper  annotations  thereon, 
as  well  as  on  the  applications  and  abstracts,  as  before  directed,  to  show 
that  the  entry  covers  lands  in  Fort  Crittenden  Beservation. 

You  are  further  advised  that  the  same  rule,  as  to  the  allowance  of 
credit  for  residence  prior  to  entry  and  for  military  service,  applies  to 
entries  under  said  act  of  August  23, 1894,  as  to  other  homestead  entries. 

Where,  upon  submitting  final  proofs  the  entrymen  elect  to  make  pay- 
ment for  the  lands  entered  in  five  annual  installments,  you  are  author- 
ized to  make  the  usual  charges  for  reducing  the  testimony  to  writing, 
but  as  the  final  certificate  and  receipt  cannot  be  issued  until  the  last 
payment  is  made  you  cannot  charge  the  final  commissions  until  said 
final  certificate  and  receipt  are  issued. 

Where  the  entrymen  submit  final  proofs  and  elect  to  pay  for  the 
lands  in  installments,  you  will  not  give  said  proofs  current  numbers 
and  dates,  but  will,  if  they  are  acceptable  to  you,  make  proper  notes 
on  your  records  showing  that  satisfactory  proof  has  been  made  and 
the  dates  upon  which  the  partial  payments  must  be  made,  and  then 
transmit  said  proofs  to  this  office,  in  special  letters,  and  not  in  your 
monthly  returns,  for  filing  with  the  original  entries. 
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There  are  no  guarantees  to  be  taken  in  order  to  secure  tbe  payment 
of  the  installments,  but  if,  when  each  installment  is  due,  any  entryman 
fails  to  pay  the  same  you  will  report  the  matter  to  this  office  when 
proper  action  will  be  taken  in  the  case. 

The  said  act  of  August  23, 1894,  did  not  repeal  the  act  of  July  5, 
1884  (23  Stat.,  103),  hence  parties  qualified  to  make  entry  under  the 
second  section  of  the  latter  act  will  be  exempt  from  the  payment 
required  by  it. 

Sections  16  and  36  of  this  reservation  are  reserved  for  school 
puri)oses.* 

You  will  acknowledge  receipt  of  this  letter. 

Very  respectfully, 

S.  W.  Lamoreux, 

Approved  December  24, 1896.  Commissioner. 

David  E.  Francis, 

Secretary. 


Keithly  v.  Eichardson. 

Motion  for  review  of  departmental  decision  of  August  4,  1896,  23 
L.  D.,  158,  denied  by  Secretary  Francis,  December  26, 1896. 


railroad  grant-laxi>s  exceptei>-i>onatiox  claim. 
Dyer  v.  Oregon  and  California  E.  E.  Co. 

Land  embraced  within  the  notification  of  a  donation  claim  at  the  date  of  tbe  grni)t 
to  this  company,  and  the  definite  location  of  the  road,  is  excepted  from  the  opera- 
tion of  said  grant;  though  claims  of  snch  character  are  not  specifically  named  in 
the  excepting  clause  of  the  grant. 

« 

The  act  of  July  6, 1894,  providing  for  the  completion  of  donation  claims,  treated  lands 
covered  by  donation  notifications  as  reserved  thereby  from  other  disposition. 

If  it  appears,  on  answer  to  a  demand  for  reconveyance  of  lands  excepted  from  a  rail- 
road grant;  that  the  title  of  a  purchaser  thereof  is  confirmed  by  the  act  of  March 
2;  1896,  proceedings  should  then  be  instituted  for  the  recovery  of  the  value  of 
the  land. 

Secretary  Francis  to  the  Commissioner  of  the  General  Land  Office,  Decern 
(I.  H.  L.)  ber  26,  1896.  (F.  W.  0.) 

With  yonr  oflBce  letter  of  May  2, 1894,  was  forwarded  a  motion,  filed 
on  behalf  of  the  Oregon  and  California  Eailroad  Company,  for  review 
of  departmental  decision  of  March  31, 1884  (not  reported),  in  the  case 
of  William  Dyer  v.  Oregon  and  California  Eailroad  Company,  involving 
the  N.  J  of  the  SW.  J  and  the  NW.  J  of  the  SE.  J  of  Sec.  16,  T.  5  S., 
E.  4  W;,  Oregon  City  land  district,  Oregon, 


*Under  the  act  6f  July  16,  1894,  28  Stat.,  109,  sections  2  and  32,  are  also  reserved 
for  school  purposes.    Secretary's  letter  of  January  11,  1896. 
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This  tract  is  within  the  limits  of  the  grant  to  said  company,  and  was 
included  in  a  patent  issued  July  12,  1871.    Dyer  tendered  an  applica 
tion  to  enter  this  laud,  and  in  support  thereof  aUeged  that  the  tract 
was  excepted  from  the  company's  grant  because  included  in  the  donation 
claims  of  Harris  Stanley  and  Hiram  Buffum. 

In  your  otiice  decision  of  September  26, 1892,  in  sustaining  the  action 
of  the  local  officers  in  rejecting  Dyer's  application,  it  was  said — 

upon  an  examination  of  the  records  of  this  office,  I  fail  to  find  that  the  aUegations 
of  Dyer  are  snatained  or  that  the  land  in  controversy  was  ever  included  in  any 
donation  claim,  or  otherwise  excepted  from  the  operation  of  the  grant  to  the  Oregon 
and  California  Railroad  Company. 

In  the  decision  under  review  it  was  stated — 

Upon  inquiry  at  the  Private  Land  DiviMion  of  yonr  office  I  learn  that  the  allegation 
relative  to  said  donation  claims  is  correct,  and  that  said  claims,  both  of  which  cover 
the  south  half  of  said  section  fifteen,  are  still  of  record. 

Because  of  the  outstanding  patent  and  the  presence  of  these  dona- 
tion claims,  your  office  decision,  in  so  far  as  it  sustained  the  rejection 
of  Dyer's  application,  was  affirmed. 

It  was  further  stated  in  said  opinion  that — 

It  wonld  seem,  however,  that  the  patent  was  iuadvertently  issued  to  the  company, 
two  donation  claims  being  stiU  of  record  and  filed  at  a  date  antedating  the  grant  to 
said  company.  Your  attention  is  called  to  this  matter  to  the  end  that  steps  may  be 
taken  to  recover  the  title  erroneously  conveyed  on  account  of  the  grant. 

As  the  company's  appeal  questions  the  correctness  of  the  statement 
in  said  decision  relative  to  said  donation  claims,  repeated  inquiry  was 
made  at  yonr  office  for  the  donation  notifications,  which  were  stated  to 
have  been  mislaid. 

In  answer  to  a  letter  from  the  First  Assistant  Attorney,  dated 
December  8,  1896,  your  office  letter  of  December  12,  1896,  forwards 
said  notifications,  and  in  relation  thereto  reports  as  follows : 

I  have  the  honor  to  transmit  herewith  notification  6401,  covering  S.  i  See.  15,  Tp. 
5  8.,  R.  4  W.,  filed  March  19,  1855,  and  notification  7455,  covering  fracl.  S£.  i  and 
SW.  i  Sec.  15,  Tp.  5  S.,  R.  4  W.,  filed  November  26.  1855,  and  to  report  that  the  rec- 
ords of  this  ofiice  do  not  show  that  either  of  said  claims  have  been  perfected  as 
required  by  act  of  Jnly  26,  1894  (28  Stat.,  122),  or  that  there  has  been  any  cor- 
respondence with  this  ofiice  in  relation  thereto. 

Filed  with  notification  7455,  is  the  statement  of  C.  H.  Burch,  dat«d  Jnne  11, 1868, 
to  the  efiect  that  both  of  said  claims  had  been  abandoned,  bnt  '^H.  Bnffim"  had 
entered  part  of  same,  to-wit:  SE.  i  SE.  J  Sec.  15,  Tp.  5  S.,  R.  4  W.,  under  the  pre- 
emption law. 

The  company  in  its  motion  dwells  at  considerable  length  upon  the 
authority  of  this  Department  to  investigate  any  question  of  fact  after 
report  from  your  office  thereon,  it  being  urged  that  it  was  incumbent 
upon  Dyer's  counsel  to  make  out  his  case,  and  that  the  decision  of  this 
Department  should  be  predicated  entirely  upon  the  record  as  for- 
warded by  the  Commissioner. 
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It  is  unnecessary  to  enter  into  a  discussion  of  said  contention,  so  far 
as  it  affects  Dyer's  rights  in  the  premises,  as  the  rejection  of  his  appli- 
cation was  affirmed.  The  United  States,  however,  has  an  interest  in  the 
matter,  and  as  against  that  interest  it  is  hardly  presumed  that  counsel 
will  contend  that  the  Secretary  of  this  Department  should  not  have 
ftill  recourse  to  the  entire  records  of  the  Department. 

The  record  as  now  complete  shows  that  the  land  in  question  was, 
both  at  the  date  of  the  act  making  the  grant  for  said  company,  July 
25, 1866  (14  Stat.,  239),  and  at  the  date  of  definite  location,  covered  by 
the  uncanceled  donation  notifications  of  Stanley  and  Buffum.  It  is 
contended,  however,  that  such  notifications  were  not  sufficient  to 
except  the  land  ft*om  the  grant  to  said  company,  because  not  covered 
by  the  specific  exceptions  in  the  granting  act. 

In  the  case  of  said  company  against  Kuebel  (22  L.  D.,  308),  this  very 
question  was  made  the  subject  of  decision,  it  being  therein  held  that 
land  embraced  within  the  notification  of  a  donation  claim  at  the  time 
when  the  railroad  grant  becomes  eflFective  is  excepted  from  the  opera- 
tion of  said  grant  though  claims  of  said  character  are  not  specifically 
named  in  the  excepting  clause  of  the  grant. 

It  might  be  further  stated,  that  by  the  act  of  July  6,  1894  (28  Stat., 
122),  provision  is  made  for  the  completion  of  such  claims  by  making 
the  requisite  proof  of  residence. prior  to  January  1,  1896;  and  in  said 
act  it  is  provided — 

That  in  default  of  each  final  proof  Raid  douation  claims  will  be  held  to  have  been 
abandoned  and  the  lands  embraced  therein  shall  be  and  are  hereby  restored  to  the 
public  domain,  and  shall  be  subject  to  disposal  under  the  then  existing  laws  pro- 
viding for  the  disposition  of  the  public  lands. 

It  is  clear  that  under  this  legislation  the  lands  embraced  in  such 
donation  notifications  are  treated  as  reserved,  and  surely  would  not 
pass  under  a  grant  of  public  lands  made  to  aid  in  the  construction  of 
a  railroad. 

The  motion  is  therefore  denied  and  herewith  returned  to  the  files  of 
your  office. 

Added  to  the  motion  is  the  following — 

After  the  foregoing  was  written  I  was  advised  by  Mr.  Mills,  land  agent  of  the 
company,  that  the  company  had  some  years  ago  sold  to  individuals  the  lands 
involved  in  this  case. 

It  is  unnecessary  to  pay  further  attention  to  this  statement  than  to 
say  that  in  answer  to  the  demand  which  you  are  hereby  directed  to 
make  upon  said  company  for  the  reconveyance  of  the  tract  here 
involved,  the  rights  of  such  individual  purchasers  might  be  presented 
with  a  view  to  confirmation  under  the  provisions  of  the  act  of  March 
2, 1896  (29  Stat,  42),  in  which  event  the  character  of  the  action  against 
the  company  will  be  changed  from  that  for  the  recovery  of  the  specific 
tracts  to  a  suit  for  the  value  of  the  land. 
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ACCOUNTS-UNEABNEB  FEES  AND  UNOFFICIAL  MONEYS. 

CmCULAB.* 

Department  of  the  Interior, 

General  Land  Office, 

Washington^  D.  C,  May  14y  1S95. 
To  Begisters  and  Beceiters. 

Gentlemen  :  From  and  after  June  30, 1895,  a  aniform  detailed  rec3rd 
must  be  kept  by  the  receiver  and  monthly  report  made  to  the  Commis- 
sioner of  ihe  General  Land  Office  of  unearned  fees  and  unofficial  moneys 
received,  returned,  and  on  hand  at  each  local  land  office,  consisting  of 
moneys  received  as  fees  or  commissions  or  in  payment  for  land  in  cases 
where  the  applications  to  file  or  enter  are  incomplete  or  can  not  be 
allowed  for  any  reason  and  of  amounts  dei)03ited  under  the  act  of  May 
14, 1880,  for  giving  notice  of  cancellation  of  entry  in  contest  cases,  and 
of  all  moneys  deposited  as  security  for  the  cost  of  transcribing  testi- 
mony in  contest  cases,  together  with  a  statement  of  the  amount  refunded 
or  rei)orted  in  quarterly  contest  account  in  each  case. 

To  this  end  I  have  caused  to  be  sent  you  a  special  register,  form  No. 
4-980,  in  which  will  be  entered  all  such  moneys  received  by  you,  the 
disposition  made  of  the  same  and  the  amount  on  hand  at  the  end  of 
the  month,  and  special  form  of  statement  thereof,  form  No.  4-o41,  for 
monthly  I'eport  to  this  office,  which  report  shall  be  a  complete  abstract 
of  the  record  herein  required. 

All  such  unearned  fees  and  unofficial  moneys  must  be  promptly 
returned  to  the  parties  from  whom  received  or  their  legal  representa- 
tives. The  practice  of  holding  the  moneys  paid  in  such  cases,  subject 
to  the  order  of  the  applicant  until  the  papers  in  the  application  are 
perfected  or  completed,  is  contrary  to  existing  regulations  and  must  be 
discontinued. 

The  record  herein  required  to  be  kept  must  show  the  receipt  and 
return  of  all  such  moneys.  All  moneys  deposited  for  register's  fee  of 
notice  of  cancellation  in  contest  cases,  and  all  deposits  for  reducing 
testimony  to  writing  in  contest  cases  must  be  reported  and  all  amounts 
returned  to  the  depositor  or  paid  for  clerical  services  under  act  of  August 
4, 1886,  or  earned  and  carried  into  the  register  of  cash  receipts  and 
balances  must  be  entered  in  the  proper  column  and  under  proper  dates. 

In  connection  with  the  receipt  of  moneys  at  the  district  laud  offices, 
you  are  advised  that  registers  of  the  land  offices  have  no  right  officially 
to  receive  any  moneys  whatever  except  such  as  are  paid  to  them  by 
receivers  as  salaries,  fees,  and  commissions.  Should  any  money  be  for- 
warded to  the  register  or  paid  to  him,  he  will  at  once  pay  over  the  same 
to  the  receiver,  as  the  latter  is  the  proper  officer  to  receive  all  moneys 
sent  to  the  local  land  offices. 

Very  respectfully,  S.  W.  Lamoreux, 

Approved ;  Commissioner. 

Wm.  H.  Sims, 

Acting  Secretary. 

*  Not  heretofore  reported. 
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ACCOUNTS-ir^TEAJEtNED  FEES  AND  IINOFEICLAL  MONEYS. 

Circular. 

Department  of  the  Interior, 

General  Land  Office, 
Washington,  D.  C\,  December  26, 1896. 
Begisters  and  Eeceiyers,  United  States  Land  Offices. 

Gentlemen  :  Referring  to  circular  (M)  of  instructions  dated  May  14, 
1895,  relating  to  the  required  record  (Form  4-986)  and  monthly  report 
(Form  4-541)  of  moneys  received,  designated  therein  as  unearned  fees 
and  unofficial  moneys,  you  are  advised  that  in  addition  to  said  monthly 
report,  receivers  will  be  hereafter  required  to  render  a  regular  quar- 
terly disbursing  account  (Form  4-103)  under  their  bond  as  si>ecial 
disbursing  agent,  for  all  such  moneys  received. 

Beginning  with  the  quarter  ending  March  31,  1897,  receivers  will 
credit  the  United  States  in  such  quarterly  account  with  the  balance  of 
such  funds  in  their  hands  December  31, 1896,  as  shown  by  their  monthly 
statement  (Form  4-541)  for  said  month.  They  will  also  credit  the 
United  States  with  all  such  moneys  received  by  them  during  said  quar- 
ter, showing  separately  in  each  case  the  amount  of  fees  and  commissions, 
the  amount  of  purchase  money,  the  amount  dei>osited  for  notice  of 
cancellation,  the  amount  deposited  for  reducing  t^^stimony  to  writing 
in  contest  cases  and  the  amount  deposited  as  fees  for  ])ublication  of 
notices,  et<;.,  and  debit  the  United  States  separately  in  eaeh  case  with 
all  moneys  earned  and  carried  into  their  receiver's  account,  all  moneys 
returned  to  the  parties  from  whom  received,  and  all  amounts  paid  to 
publishers. 

For  amounts  earned  it  will  be  sufficient  to  refer  in  the  quarterly 
account  to  the  particular  item  in  the  receiver's  account  to  which  the 
amount  is  carried^  for  all  amounts  returned  or  paid  to  publishers  they 
will  be  required  to  furnish  a  receipt  from  the  person  to  whom  such 
payment  is  made. 

These  moneys  will  be  held  by  receivers  as  other  disbursing  funds 
and  will  be  so  deposited. 

In  case  of  rejected  applications  the  moneys  will  be  held  by  receivers 
until  proper  voucher  for  its  return  can  be  obtained,  and  no  longer. 
Very  respectfully, 

S.  W.  Lamoreux, 

CommUsioner. 

Approved : 

David  R.  Francis, 

{Secretary. 
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desert  land-fbice  of  land-act  of  mabcu  8,  1801. 

James  Boomeb. 

By  ibe  provisions  of  sections  6,  and  7,  added  to  the  act  of  March  3,  1877,  by  the 
amendatory  act  of  March  3,  1891,  the  proviso  to  section  2357,  R.  S.,  so  far  as  it 
governs  the  price  of  desert  land  within  the  granted  limits  of  railroads,  is 
repealed,  and  the  price  of  desert  lands  entered  under  the  ac^t  of  1891,  iixed  :it 
one  dollar  and  twenty-five  cent«  per  acre,  irrespective  of  their  situation  with 
relation  to  the  limits  of  railroad  grants. 

Secretary  Fra'ncis  to  the  Commissioner  of  the  General  Land  Office^  Decern- 
(I.  n.  L.)  her  26^  1896.  \  W.  M .  W.) 

On  March  23,  1892,  James  Boomer  made  desert  laud  entry  for  the 
SE.  i  of  tbe  ^TE.  i  and  the  NE.  J  of  the  SE.  4  of  Sec.  8,  T.  2  S.,  R.  5  E., 
Bozeman,  Montana,  land  district,  for  which  he  paid  $20. 

On  February  27, 1806,  he  made  final  proof,  and  final  certificate  was 
issued  for  said  land  upon  the  payment  of  $80,  which  would  be  full  pay- 
ment if  the  land  were  subject  to  disposition  at  the  rate  of  one  dollar 
and  twenty-five  cents  per  acre. 

The  records  of  your  office  showed  that  this  land  is  situated  within 
the  granted  limits  of  the  Northern  Pacific  Eailroad;  thereupon,  on 
June  16, 1896,  your  office  held  that  Boomer  should  have  paid  the  double 
minimum  price  of  two  dollars  and  fifty  cents  i)er  a^re  for  said  land, 
and  suspended  the  entry  for  the  supplemental  payment  of  $100. 

Boomer  appealed. 

On  November  25, 1896,  your  office  transmitted  to  the  Department  the 
papers  in  the  case,  and  with  them  a  copy  of  your  office  decision  of  June 
6,  1896,  in  the  case  of  Elizabeth  B.  Wheelock,  which  was  referred  to  in 
your  office  decision  of  June  16,  1896,  in  this  case. 

There  is  no  dispute  as  to  the  facts  in  the  case.  The  land  involved  is 
within  the  limits  of  the  grant  made  to  the  Northern  Pacific  Railroad 
Company.  Boomer's  entry  was  made  March  23, 1892,  under  the  act  of 
March  3, 1891.  He  paid  one  dollar  and  twenty-five  cents  per  acre  for 
the  land.  Your  office  held  that  he  should  have  paid  two  dollars  and 
fifty  cents  per  acre  for  the  tract,  suspended  and  held  his  entry  for  can- 
cellation for  his  failure  to  pay  said  amount. 

The  first  specification  of  error  in  his  appeal  is  as  follows: 

1.  The  declaration  was  made  under  the  act  of  March  S,  1891,  which  diBtinctly 
specifies  $1.25  per  acre — thus  error  to  demand  a  higher  rate. 

The  sole  question  presented  for  determination  is,  whether  under  the 
act  of  March  3, 1891  (26  Stat.,  1095),  the  price  to  be  charged  for  desert 
lands,  within  the  granted  limits  of  a  railroad,  is  to  be  at  the  rate  of 
one  dollar  and  twenty -five  cents,  or  two  dollars  and  fifty  cents  per  acre. 

Under  the  desert  land  act  of  March  3, 1877  (19  Stat.,  377),  one  dollar 
and  twenty-five  cents  per  acre  was  held  to  be  the  price  of  the  land, 
irrespective  of  its  location.    This  holding  continued  to  be  in  force  until 
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June  27,  l887,  when  Secretary  Lamar  issued  a  circular,  in  which  it  was 
said: 

The  price  at  which  lands  may  be  entered  under  the  desert  land  act  is  the  same  as 
under  the  pre-emption  law,  viz:  single  minimum  lands  at  if  1.25  per  acre  and  double 
minimum  lands  at  $2.50  per  acre.     5  L.  D.,  708. 

This  construction  was  adhered  to  by  the  Department  up  to  the  i)as 
sage  of  the  act  of  March  3,  1891.  See  John  Cameron,  7  L.  D.,  436; 
Daniel  G.  Tilton,  8  L.  D.,  368;  Annie  Knaggs,  9  L.  D.,  49;  Hugh 
Eeese,  10  L.  D.,  541. 

The  6th  and  7th  sections,  amendatory  of  the  act  of  March  3, 1877,  as 
amended  by  the  act  of  March  3,  1891,  are  as  follows: 

Sec.  6.  That  this  act  shall  not  affect  any  valid  rights  heretofore  accrued  under 
said  act  of  March  third,  eighteen  hundred  and  seyenty-BcvoU;  hut  all  bona  fide 
claims  heretofore  lawfully  initiated  may  be  perfected,  upon  due  compliance  Avith 
the  provisions  of  said  act,  in  the  same  manner,  upon  the  same  terms  and  conditions, 
and  subject  to  the  same  limitations,  forfeitures,  and  contests  as  if  this  act  had  not 
been  passed ;  or  said  claims,  at  the  option  of  the  claimant,  may  be  perfected  and 
patented  under  the  provisions  of  said  act,  as  amended  by  this  act,  so  far  as  appli- 
cable; and  all  acts  and  parts  of  acta  in  conflict  with  this  act  are  hereby  repealed. 

Sec.  7.  That  at  any  time  after  filing  the  declaration,  and  within  the  period  of  four 
years  thereafter,  upon  making  satisfactory  proof  to  the  register  and  the  receiver  of 
the  reclamation  and  cultivation  of  said  land  to  the  extent  and  cost  and  in  the  man- 
ner aforesaid,  and  substantially  in  accordance  with  the  plans  herein  provided  for, 
and  that  he  or  she  is  a  citizen  of  the  United  States,  and  upon  payment  to  the 
receiver  of  the  additional  sum  of  one  dollar  per  acre  for  said  laud,  a  patent  shall 
issne  therefor  to  the  applicant  or  his  assigns ;  but  no  person  or  association  of  per- 
sons shall  hold,  by  assignment  or  otherwise  prior  to  the  issue  of  patent,  more  than 
three  hundred  and  twenty  acres  of  such  arid  or  desert  lands;  but  this  section  shall 
not  apply  to  entries  made  or  initiated  prior  to  the  approval  of  this  act:  Provided, 
however,  That  additional  proofs  may  be  required  at  any  time  within  tlio  period  pre- 
scribed by  law,  and  that  the  claims  or  entries  made  under  thin  or  any  preceding  act 
shall  be  subject  to  contest,  as  provided  by  the  law  relating  to  homestead  cases,  for 
illegal  inception,  abandonment,  or  failure  to  cpniply  with  the  re(|uircments  of  law, 
and  upon  satisfactory  proof  thereof  shall  be  canceled,  and  the  lands  and  moneys  paid 
therefor  shall  be  forfeited  to  the  United  States. 

On  January  13, 1892,  the  Department  issued  instructions  under  said 
act,  in  which  it  was  held  that  the  price  of  desert  land  entered  under 
the  act  of  March  3, 1877,  as  amended  by  the  act  of  March  3, 1891, 

is  one  dollar  and  twenty-five  cents  per  acre,  without  regard  to  tho  situation  of  the 
land  with  relation  to  the  limits  of  railroad  grants.     See  14  L.  D.,  74. 

This  construction  has  been  followed  by  the  Department  in  the 
following  reported  cases: 

George  W.  Crane,  16  L.  D.,  170; 

Robert  J.  Gardinier,  19  L.  D,,  83; 

Kate  G.  Organ,  20  L.  D.,  406. 

In  the  case  of  the  United  States  v.  Healey,  160  U.  S.,  136,  the  ques- 
tion as  to  the  price  of  desert  lands  under  the  act  of  1877,  and  i)rior  to 
the  passage  of  the  act  of  March  3, 1891,  was  before  the  court  and  dis- 
cussed by  it  at  length.    In  the  course  of  the  opinion  it  is  said  that: 

It  results  that  prior  to  the  passage  of  the  act  of  1891  lands  such  as  those  here  in 
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suit,  although  within  the  general  description  of  desert  lands,  could  not  properly  be 
db^posed  of  at  less  thau  $2.50  per  acre.  Was  a  different  rule  prescribed  by  that  act 
in  relation  to  entries  made  previously  to  its  passage? 

If  it  be  true,  as  seems  to  have  been  held  by  the  Interior  Department,  that  the  act 
of  1877,  as  amended  by  that  of  1891,  embraces  alternate  reserved  sections  along  the 
lines  of  land  grant  railroads  that  re<^nire  irrigation  in  order  to  fit  them  for  agricul- 
tural purposes— upon  which  question  we  express  no  opinion — it  is  necessary  to  det-er- 
mine  whether  a  case  b<;g^n,  as  this  one  was,  prior  to  the  passage  of  the  act  of  1891, 
is  controlled  by  the  law  as  it  was  when  the  original  entry  was  made.  This  question 
is  important  in  view  of  the  fact  that  the  appellee's  entry  was  made  under  the  act 
of  1877  before  it  was  amended,  and  his  final  proof  was  made  after  the  act  of  1891 
took  effect.  .  .  .  The  present  Secretary  of  the  Interior,  as  we  have  seen,  held  that 
entries  initiated  under  the  act  of  1877  and  prior  to  the  act  of  1891  could  be  completed 
upon  the  terms  fixed  by  the  latter  act  as  to  the  price  of  de»ert  lands.  If  that  con- 
struction be  correct,  and  if  the  plaintiff  is  not  precluded  from  recovering  the  money 
voluntarily  paid  by  him,  with  full  knowledge  of  all  the  facts,  then  the  judgment 
below  was  right.  Otherwise,  it  must  be  reversed.  We  are  of  opinion  that  the  act 
of  1891  did  not  authorize  the  lands  in  dispute  to  be  sold  at  $1.25  per  acre,  when,  as 
in  this  case,  the  proceedings  to  obtain  them  were  begun  before  its  passage. 

The  coart  further  said  that  the  purpose  of  section  6^  added  by  the  act 
of  1891  to  tlie  desert  laud  act  of  1877,  was  to  preserve  the  right  to  i)er- 
fect  all  bo7ui  fide  claims  *' lawfully  initiated"  under  the  act  of  1877, 
"upon  the  same  terms  and  conditions"  as  were  prescribed  by  that  act; 
that  if  any  doubt  could  exist  as  to  the  object  of  said  section  6, 

that  doubt  must  be  removed  by  the  explicit  language  of  section  7.  The  latter 
section  fixes  the  pric«  of  desert  lands  at  one  dollar  and  twenty-five  cents  per  acre, 
and  declares  that  ''this  Beciion  shall  not  apply  to  entries  made  or  initiated  prior  to 
the  approval  of  this  act" — that  is,  to  entries  made  prior  to  the  apx)roval  of  the  act 
of  1891. 

The  act  of  1891  amended  the  act  of  1877  by  adding  live  new  sections 
to  it.  By  the  terms  of  these  new  sections  many  things  are  required  of 
entrymen  thereunder  which  were  not  required  under  the  original  act 
•  of  1877.  Among  these  new  requirements,  section  5  prohibits  the  issu- 
ance of  a  patent,  under  said  act,  to  any  person  until  after  such  person 
or  his  assigns  shall  have  expended,  in  the  necessary  irrigation,  recla- 
mation  and  cultivation,  by  means  of  main  canals,  branch  ditches, 
permanent  improvements  on  the  laud,  and  purchase  of  water  rights  for 
irrigation  of  the  same,  at  least  three  dollars  per  acre  for  the  whole 
tract.  An  entryman  is  also  required  under  said  section  to  file  proofs 
during  each  year  showing  the  expenditure  of  at  least  one  dollar  per 
acre,  and  at  the  end  of  the  third  year  a  map  or  plan  showing  the  charac- 
ter and  extent  of  such  improvements. 

In  construing  the  original  desert  act  of  1877,  Secretaries  Lamar 
and  Noble  held  that  the  price  of  desert  land  under  said  act  within  the 
granted  limits  of  railroads  was  two  dollars  and  fifty  cents  i>er  acre. 
Their  conclusions  on  this  point  were  based  on  the  fact  that  the  desert 
act  of  1877  did  not  contain  any  repealing  clause,  and  as  to  the  price  of 
desert  lands  within  the  limits  of  railroad  grants,  said  act  should  not  be 
construed  as  repealing  by  implication  the  proviso  contained  in  section 
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2357  of  the  Revised  Statutes,  which  fixes  the  price  to  be  paid  for  alter- 
nate reserved  lands,  along  the  line  of  railroads  within  the  granted  limits 
by  an  act  of  Congress  at  two  dollars  and  fifty  cents  per  acre. 

The  supreme  court  in  the  Healey  case,  supra,  sustained  the  construc- 
tion placed  upon  the  original  desert  act  of  1877  by  Secretaries  Lamar 
and  Noble. 

In  construing  a  statute  the  intention  of  the  whole  act  should  control 
in  the  interpretation  of  the  several  parts  of  it.  See  Sutherland  on 
Statutory  Construction,  Sec.  319.  Another  familiar  rule  is,  that  laws 
are  presumed  to  be  passed  with  deliberation,  and  with  a  full  knowledge 
of  all  existing  ones  on  the  same  subject. 

Applying  these  rules  to  the  case  at  bar,  it  is  clear  that  Congress  in 
passing  the  amendatory  act  of  1891  intended,  (1)  to  protect  and  pre- 
serve intact,  at  the  option  of  the  claimant,  every  accrued  and  accruing 
valid  right  existing  at  the  date  of  the  passage  of  said  act,  in  favor  of 
claimants  or  contestants  under  the  act  of  1877,  the  same  in  all  respects 
as  if  the  act  of  1891  had  not  been  passed;  (2)  to  provide  additional 
new  requirements  which  should  govern  and  control  in  the  disposition 
of  desert  lands  in  all  entries  made  after  the  passage  of  the  act  of  1891; 
(3)  that  the  price  to  be  paid  the  government  for  desert  lands,  in  all 
entries  made  under  said  act,  is  one  dollar  and  twenty-five  cents  per 
acre,  whether  land  so  entered  be  situated  within  or  without  the  limits 
of  railroad  grants;  (4)  that  the  repealing  clause  in  said  act  operated  as 
a  repeal  of  the  proviso  to  section  23.57  of  the  Ee vised  Statutes,  in  so  far 
as  it  related  to  the  price  to  be  paid  for  desert  lands  within  the  granted 
limits  of  railroads. 

The  Healey  case  does  not  conflict  with  the  views  herein  expressed  as 
to  desert  entries  made  under  the  act  of  1891.  This  construction  of  said 
act  was  known  to  the  court  when  the  Healey  case  was  decided;  in  the 
opinion  in  that  case  the  court  referred  to  14  L.  D.,  74,  wherein  the 
Department  construed  said  act  as  fixing  the  price  of  desert  lands  at 
one  dollar  and  twenty-five  cents  per  acre,  without  regard  to  the  situa- 
tion of  the  land  with  relation  to  the  limits  of  railroad  grants. 

The  cases  of  Jedediah  F.  Holcomb,  22  L.  D.,  604,  and  Frederick 
Lawrence,  23  L.  D.,  450,  are  not  in  conflict  herewith,  for  the  reason 
that  the  entry  in  each  one  of  those  cases  was  made  prior  to  the  passage 
of  the  act  of  1891. 

For  the  foregoing  reasons,  your  office  decision  of  June  16, 1896,  sus- 
pending Boomer's  entry  and  holding  it  for  cancellation,  is  reversed. 
1814— VOL  23 37 
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TOWNSITE  BOARD-HEABING-JUBISDieTION. 

Florence  A.  Bichabdson. 

The  transfer  of  a  case,  dnriiig  the  hearing,  from  one  townsite  board  to  another,  is  no 
ground  for  a  rehearing,  where  all  the  testimony  is  reduced  to  writing  and  before 
the  board  that  rendered  judgment. 

Secretary  Francis  to  the  Commissioner  of  the  Oeneral  Land  Office,  Decem- 
(L  H.  L.)  ber  26y  1896.  (P.  J.  C.) 

Motion  for  review  of  departmental  decision  of  Angost  28, 1896,  has 
been  filed  by  counsel  for  Elisha  Penny. 

All  the  persons  above  named  were  applicants  for  lot  1,  block  28, 
Perry,  Oklahoma.  A  bearing  to  determine  who  had  the  prior  right 
thereto  was  ordered.  Beginning  on  June  8, 1895,  the  testimony  was 
taken  before  board  No.  9,  and  continued  till  June  21,  following,  during 
which  time  293  pages  of  closely  printed  tyx>6-written  testimony  was 
taken.  On  June  20,  the  Secretary  of  the  Interior,  by  telegram,  directed 
board  No.  8  to  take  charge  of  the  business  at  Perry,  and  this  board 
took  the  balance  of  the  testimony,  amounting  to  53  pages.  In  addition 
to  this  testimony  so  taken,  there  were  several  depositions.  At  the 
time  of  the  change  of  the  board,  counsel  for  Penny  objected  thereto, 
^^for  the  reason  that  townsite  board  No.  8  has  not  been  present  during 
the  trial  of  the  case,  and  has  no  knowledge  and  has  not  observed  the 
demeanor  of  the  witnesses  while  on  the  witness  stand."  This  motion 
was  overruled.  Counsel  then  moved  for  a  trial  de  novoy  on  the  grounds 
(1)  the  board  No.  9  was  sitting  in  a  judicial  capacity;  the  2d  and  3d 
grounds  are  substantially  the  same  as  offered  in  the  first  objection; 
and  (4)  that  one  board  can  not  be  discontinued  in  the  midst  of  a  trial 
and  the  trial  taken  up  by  another  who  has  not  heard  the  testimony  of 
the  witnesses,  unless  agreed  to  by  all  parties.  This  motion  was  also 
overruled.    Exception  was  taken  to  both  rulings. 

On  consideration  of  all  the  testimony  thus  taken,  a  majority  of  board 
No.  8  decided  in  favor  of  Penny.  On  appeal,  your  office  reversed  their 
decision,  and  awarded  the  lot  to  Florence  A.  Bichardson,  and  the 
Department  affirmed  your  office  decision. 

The  several  specifications  of  error  raise  substantially  but  two  points — 
the  first  as  to  the  action  of  board  No.  8  succeeding  No.  9  during  the 
trial  of  the  case,  and  the  second  as  to  the  facts. 

In  deciding  this  case  the  Department  adopted  the  statement  of  the 
facts  as  found  by,  and  recited  at  length  in,  your  office  letter  of  March 
9,  1896.  The  judgment  on  the  facts  was  that  Case,  the  grantor  of 
Bichardson,  was  the  prior  settler  on  the  lot,  and  as  such  entitled  to 
the  same.  This  matter  having  been  thoroughly  considered  in  the  first 
instance,  can  not  now  be  entertained  on  a  motion  for  review. 

The  objection  to  the  change  in  the  board  is  not  a  sound  one.  All 
the  testimony  was  taken  in  shorthand,  then  transcribed.     It   was 
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therefore  all  before  the  board  that  rendered  the  judgment.  The  mere 
fact  that  the  board  rendering  the  decision  did  not  have  an  opportunity 
to  see  and  hear  the  witnesses  would  not,  under  our  system  of  practice, 
where  the  testimony  is  always  written,  be  ground  for  review  or  for 
granting  a  rehearing.  It  is  not  uncommon  that  local  officers  have 
nothing  but  the  written  testimony  before  them,  as  where  it  is  taken 
under  an  order  before  some  officer  near  the  land,  or  where  there  is  a 
change  in  the  incumbency  of  the  offices,  and  the  new  officers  have  to 
examine  testimony  and  pass  upon  the  facts  in  cases  where  fhe  testi- 
mony was  taken  before  their  predecessors. 

It  may  be  desirable,  perhaps,  to  have  the  reviewing  officers  see  and 
hear  the  witnesses,  but  in  emergencies  such  as  noted  above,  or  such  as 
arose  in  this  case,  and  where  the  testimony  is  all  written  down,  the 
action  of  the  reviewing  officers  in  considering  all  the  testimony  and 
rendering  judgment  thereon  will  not  be  disturbed. 

The  motion  is  therefore  overruled. 


WAGON  ROAX>  GRANT— ACT  OF  MABCH  8,  1887. 

King  v.  Eastern  Oregon  Land  Co. 

The  provisions  of  the  act  of  March  3, 1887,  apply  only  to  land  grants  for  railroad 
pnrposes  and  caonot  be  invoked  for  the  protection  of  a  purchaser  under  a  wagon 
road  grant. 

Secretary  Francis  to  the  Commissioner  of  the  General  Land  Office^  Decern- 
(I.  H.  L.)  her  26, 1896.  (0.  W.  P.) 

The  land  involved  in  this  controversy  is  the  SE.  J  of  Sec.  27,  T.  2  S., 
B.  16  E.,  The  Dalles  land  district,  Oregon,  and  is  within  the  limits  of  that 
portion  of  the  grant  made  by  the  act  of  July  2,  1864  (13  Stat.,  356),  to 
the  Northern  Pacific  Bailroad  Company,  which  was  forfeited  by  the 
act  of  September  29, 1890  (26  Stat.,  496),  as  well  as  within  the  limits  of 
the  grant  made  by  the  act  of  February  25, 1867  (14  Stat.,  409),  to  aid 
in  the  construction  of  The  Dalles  military  road. 

The  grant  to  the  Northern  Pacific  road  being  prior,  defeated  the 
grant  to  The  Dalles  road,  to  the  extent  of  the  overlap,  and  your  office 
included  the  unpatented  lands  in  said  limits  in  the  restoration  of  the 
forfeited  lands  of  the  Northern  Pacific  Eailroad.  Under  this  restora- 
tion Bufus  H.  King  made  homestead  entry,  No.  4922,  of  said  land,  on 
October  1, 1893,  and  made  proof  on  the  day  appointed  therefor.  The 
Eastern  Oregon  Land  Company  filed  a  protest  against  the  admission 
of  such  proof,  claiming  a  prior  right,  as  a  purchaser  from  The  Dalles 
Military  Boad  Company,  and  by  reason  thereof,  the  preference  right 
to  purchase  said  land,  under  the  act  of  March  3, 1887  (24  Stat.,  556). 

The  entryman  made  proof,  and  evidence  was  submitted  by  the 
protestant  in  support  of  its  claim.  On  July  20, 1895,  the  local  officers 
decided  in  favor  of  the  entryman.    The  company  appealed.    Tour 
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o£Sce,  on  April  23, 1896,  reversed  the  decision  of  the  local  officers  and 
sastained  the  company's  protest. 

The  entryman  appeals  to  the  Department. 

The  question  arises:  Does  the  act  of  Congress  of  March  3,  1887, 
aupra^  entitled,  ^^Au  act  to  provide  for  the  adjustment  of  land  grants 
made  by  Congress  to  aid  in  the  constraction  of  railroads,  and  for  the 
forfeiture  of  unearned  lands,  and  for  other  purposes,"  extend  to  lands 
granted  to  the  State  of  Oregon,  to  aid  in  the  construction  of  wagon- 
roads  in  said  State  f 

It  is  a  rule  of  construction  that  remedial  statutes  are  to  be  liberally 
construed  so  as  to  suppress  the  mischief  and  advance  the  remedy.  But 
this  rule  is  only  applicable  when  the  words  of  the  statute  will  admit  of 
its  application.  When  they  are  plain  and  clearly  define  its  scope  and 
limit,  construction  can  not  extend  it. 

If  we  depart  from  the  plain  and  obvioos  meaning,  we  do  not  in  tmth  oonstme  the 
act,  bnt  alter  it.  We  supply  a  defect  which  the  legislature  could  easily  have  sup- 
plied, and  are  making  the  law,  not  interpreting  it.  Sutherland  on  Statutory  Con- 
struction, $  430,  p.  556. 

The  statute  under  consideration  is  plain,  precise  and  unambiguous, 
and,  by  its  terms,  only  applies  to  grants  of  land  to  railroads. 

It  has  recently  been  held  by  the  Department  that  said  act  '^  relates 
specifically  to  the  adjustment  of  railroad  grants ; "  that  it  <'  is  limited  to 
railroad  grants,"  and  that  it  does  not  apply  to  a  suit  instituted  for  the 
recovery  of  title  to  lands  certified  on  account  of  a  wagon  road  grant  in  the 
State  of  Oregon.    California  and  Oregon  Land  Company,  22  L.  D.,  170. 

I  am  therefore  of  opinion  that  the  decision  of  the  register  and  receiver, 
recommending  that  King's  entry  be  approved  for  patent  and  the  com- 
pany's protest  dismissed,  should  be  affirmed. 

Tour  office  decision  is  reversed. 


Wilson  v.  Northern  Pacific  R.  R.  Co. 

Motion  for  review  of  departmental  decision  of  August  28,  1896,  23 
L.  D.,  247,  denied  by  Secretary  Francis,  December  26, 1896. 


EVrDENCE-TRAJiTSCRIPT  OF  JITDICLAX  PROCEEDINGS. 

Smith  v.  Anderson  et  al. 

It  is  within  the  supervisory  authority  of  the  Secretary  of  the  Interior  to  take  cog- 
nizance, at  any  time,  of  the  action  of  a  court  of  record  convicting  a  party  of 
perjury  committed  in  the  testimony  given  by  him  in  the  case  under  consideration. 

Secretary  Francis  to  the  Commissioner  of  the  General  Land  Office^  Decem- 
(I.  H.  L.)  ber  26^  1896.  (0.  J.  G.) 

David  Smith,  through  his  attorneys,  has  filed  a  motion  for  review  of 
departmental  decision  of  October  3, 1896,  dismissing  his  contest  against 
the  homestead  entry  of  Vincent  Anderson  for  the  E.  ^  of  the  SW.  \ 
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and  lots  2  and  3  of  Sec.  19,  T.  12  N.,  B.  4  W.,  Kingfisher  series^  now 
Oklahoma  laud  district,  Oklahoma. 

The  basis  for  said  departmental  action,  without  passing  directly  upon 
the  contention  of  prior  settlement,  was  that,  pending  the  disposition  of 
the  said  Anderson's  appeal  to  this  Department  from  your  ofSce  decision 
of  December  18, 1893,  holding  his  homestead  entry  for  cancellation, 
there  were  filed  copies  of  the  Oklahoma  court  record  showing  that  Smith 
had  been  indicted,  tried,  convicted,  and  sentenced  on  account  of  perjury 
committed  by  him  in  his  testimony  at  the  trial  of  the  case  now  under 
consideration. 

After  a  consideration  of  the  case  it  was  decided  that  this  evidence, 
being  that  of  a  court  of  record  and  of  material  and  controlling  imx)or- 
tance  to  the  issue  in  the  case,  was  properly  admissible  by  the  Depart- 
ment, notwithstanding  the  said  evidence  was  not  before  the  court  below. 
The  Department  still  adheres  to  this  ruling.  The  Secretary  of  the 
Interior  under  his  supervisory  authority  will  and  does  take  notice  of 
the  certified  proceedings  of  a  court  of  record,  when  the  proceedings 
directly  impeach  the  testimony  of  a  witness  at  the  hearing  of  a  contest 
case.  The  case  at  bar  is  regarded  as  different  from  one  in  which 
ex  parte  affidavits  are  filed.  Of  course,  in  a  case  of  that  kind  the 
Department  would  not  admit  such  evidenc  pending  the  disposition  of 
an  appeal  before  it. 

The  opposing  counsel  were  served  with  notice  of  these  certified  copies 
of  the  court  of  record,  and  thus  had  an  opportunity  to  refute  the  truth- 
fulness of  the  charges  by  the  affidavits  of  witnesses,  who  it  is  alleged 
could  not  be  procured  at  the  trial  of  the  perjury  case.  By  failure  to 
do  so  it  is  impliedly  admitted  that  the  record  is  true,  and  when  the 
truth  of  the  charges  appearing  in  a  court  of  record  is  admitted,  or  not 
denied,  the  Department  under  its  supervisory  authority  will  take 
cognizance  of  such  record. 

It  is  true  the  opposing  counsel  objected  to  the  admission  of  copies  of 
the  court  record  touching  the  indictment  of  Smith  for  perjury,  but  the 
mere  indictment  proved  nothing.  It  was  the  proof  of  his  conviction  of 
the  offense  charged  that  could  not  be  ignored  by  the  Department. 
There  has  been  no  denial  of  the  charge^  objection  is  only  made  to  the 
admission  of  such  record  at  this  time.  Smith  himself  admits  his  con- 
viction, but  asserts  that  it  was  due  to  unfair  treatment  at  the  trial. 
But  this  Department  has  only  to  do  with  the  fact  of  conviction  of  per- 
jury, as  proven  by  the  court  record,  in  so  far  as  such  conviction  invali- 
dates the  testimony  given  by  him  at  the  hearing  of  this  case  relative 
to  his  entry  of  and  settlement  on  the  tract  in  controversy. 

It  was  held  in  the  case  of  Benesh  v.  Kalashek  (22  L.  D.,  530),  that — 

A  certified  copy  of  an  indiotment,  verdict,  and  senteilce;  are  properly  admissible 
aa  evidence  tending  to  establish  a  charge  embraced  in  the  issae  tried  and  determined 
in  the  prior  criminal  proceeding. 

In  the  case  of  Meyers  v.  Massey  (22  L.  D.,  159),  it  was  held  that  a 
hearing  on  an  affidavit  of  contest  was  properly  revised  where  the  court 
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record  showed  that  the  corroborating  witness  had  been  convicted  of 
I>erjary  in  swearing  to  the  allegations  contained  in  said  affidavit  of 
contest  I  am  of  the  opinion  that  such  evidence  of  a  court  of  record  is 
properly  admissible  to  impeach  the  testimony  of  the  contestant,  or  his 
witnesses,  in  such  a  case.  It  rests  within  the  sound  discretion  of  the 
Commissioner  of  the  General  Land  Office  in  the  first  instance,  as  to 
whether  a  hearing  should  be  allowed  on  a  contest  affidavit ;  it  is  cer- 
tainly within  the  supervisory  authority  of  the  Secretary  of  the  Interior 
to  take  cognizance  at  any  time  of  the  action  of  a  court  of  record  con- 
victing the  contestant  of  the  offense  of  perjury  committed  in  the  testi- 
mony offered  by  him  in  support  of  the  allegations  of  his  affidavit  of 
contest. 
The  motion  for  review  is  hereby  denied. 


Heinbichs  v.  Bakkkne  et  al« 

Motion  for  review  of  departmental  decision  of  August  27, 1896,  23 
L.  D.,  234,  denied  by  Secretary  Francis. 


PRIVATE  CASH  SNTBY-ACT  OF  APRIL.  7,  1896. 

Jabed  Martin  et  al. 

Applications  for  reinstatement  of  private  cash  entries  under  the  act  of  April  7, 1896, 
shonld  not  be  rejected  on  account  of  adverse  claims,  without  due  notice,  and 
opportunity  to  be  heard  as  against  said  claims. 

The  act  of  Apiil  7, 1896,  providing  for  the  reinstatement  and  confirmation  of  certain 
canceled  private  cash  entries  on  condition  that  such  action  should  only  be  taken 
in  tlie  absence  of  intervening  adverse  claims,  contemplated,  by  such  exception, 
valid  adverse  claims,  and  inquiry  as  to  the  character  of  apparent  adverse  claims 
may  therefore  be  properly  made  on  application  for  action  under  said  statute. 

Secretary  Francis  to  the  Commissioner  of  the  General  Land  Office^  Decern- 
(I.  H.  L,)  her  26^  1896.  (E.  B.,  Jr.) 

The  joint  resolution  of  May  14, 1888  (25  Stat,  622),  withdrew  from 
private  sale  public  lands  in  the  State  of  Arkansas  and  directed  their 
disposition  under  the  homestead  laws  after  that  date  for  the  period 
therein  indicated.  On  May  18, 1888,  prior  to  the  promulgation  of  said 
act  and  within  said  period,  Jared  Martin  made  cash  entries  in  the  local 
office  at  Camden,  Arkansas,  as  follows: 

No.  18709,  for  the  E.  ^  of  the  SE.  i  and  the  SE.  i  of  the  NE.  i  of 
section  19,  and  the  E.  J  of  the  NW.  J  and  the  W.  i  of  the  NE.  i 
of  section  20,  T.  13  S.,  E.  8  W.,  5th  P.  M.; 

No.  18710,  for  the  NW.  i  of  the  SE.  J  of  section  29,  said  township 
and  range;  and 
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No.  18711,  for  the  KE.  i  of  the  NE.  i  of  section  30,  the  NE.  J  of  the 
NB.  J  of  section  32,  and  the  NW.  J  of  the  NW.  i  of  section  33,  said 
township  and  range. 

These  entries  were  each  canceled  by  your  office  September  12, 1891, 
for  invalidity  under  said  act. 

On  April  7, 1896  (29  Stat.,  90),  an  act  was  passed  confirming,  and 
directing  your  office  to  reinstate,  under  certain  conditions  therein 
specified,  upon  application  of  the  purchaser,  his  representatives  or 
assigns,  all  such  canceled  entries  in  Arkansas,  Alabama,  and  Missis- 
sippi, made  after  the  passage  of  said  joint  resolution  and  prior  to  ^^  its 
promulgation,"  May  29, 1888,  provided  no  adverse  claim  attached  "prior 
to  such  application."  .  Thereupon,  April  14, 1896,  Horatio  N.  Hovey  and 
John  B.  McOracken,  comprising  the  firm  of  Hovey  and  McCracken,  as 
assignees  of  said  Martin,  applied  for  reinstatement  of  the  said  cash 
entries,  which  application  was  by  your  office  decisions  of  June  5,  and  7, 
1896,  granted  as  to  the  tracts  in  sections  32  and  33,  but  was  rejected  as 
to  all  the  other  tracts  on  the  ground  that  adverse  claims  thereto  had 
attached  as  follows: 

H.  B.  16478,  James  P.  Burton,  E.  i  of  NW.  J  and  SW.  i  of  NE.  J, 
Sec.  20,  August  30, 1892 ; 

H.  E.  17493,  W.  H.  Bailey,  NW.  J  of  NE.  J,  Sec.  20,  and  SW.  i  of 
SE.  J,  Sec.  17,  May  20,  1894  j 

H.  E.  17683,  Lydia  Minor,  SE.  J  of  NE.  i,  Sec.  19,  November  9, 1894; 

H.  E.  16639,  Clifton  H.  Drinker,  N.  i  of  SW.  J  and  NW.  i  of  SE.  J, 
Sec.  29,  December  19, 1892; 

H.  E.  16662,  November  2, 1892,  David  C.  WQlett,  E.  J.  of  SE.  J,  Sec 
19,  and  E.  }  of  NE.  4,  Sec.  30;  patented  June  29, 1895,  as  cash  entry 
No.  19077. 

From  these  rejections  Hovey  and  McOracken  appealed  August  12, 
1896. 

On  November  3, 1896,  they  filed  an  application  for  a  hearing,  alleging 
that  they  had  no  notice  of  said  adverse  claims  nor  any  opportunity  to 
contest  the  validity  of  the  same  prior  to  said  decisions,  and 

that  immediately  after  receiving  notice  of  said  decisions  the  applicants  proceeded  to 
investigate  the  circamstances  connected  with  said  adverse  claims,  and  satisfied  them- 
selves from  the  facts  which  they  were  able  to  obtain  that  said  claims  were  not  made 
in  good  faith,  bnt  were  fraudulently  made  for  the  purpose  of  obtaining  possession  of 
the  timber  npon  the  lands  covered  by  said  entries. 

Wherefore  they  pray  that  a  hearing  be  ordered  and  opportunity  given 
them 

to  present  the  proofs  to  substantiate  the  claim  made  by  them  that  said  adverse  claims 
are  in  fact  and  in  law  fraudulent  and  void,  and  that  they  are  entitled  to  reinstate- 
ment of  the  entries  covered  by  said  appeal. 

This  application  is  sworn  to  by  said  Hovey. 

The  record  before  the  Department  sustains  the  allegation  of  rejection 
of  the  application  for  reinstatement,  without  actual  notice  of  the  adverse 
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claims  or  opportunity  given  to  be  heard  against  them.  This  was  too 
summary  action.  Appellants  should  have  been  iiotified  by  your  office, 
ux)on  filing  such  application,  of  the  existence  of  said  adverse  claims 
and  given  a  reasonable  time  to  show  cause  why  their  application  should 
not  be  rejected.  This  much,  at  least,  I  am  convinced  was  due  them  as 
applicants  under  the  said  act. 
It  is  elsewhere  further  alleged  by  appellants  that: 

All  said  lands  are  flat;  low  and  wet,  nnsuitable  for  farm  lands,  and  of  value  only 
for  the  pine  timber  thereon  at  the  time  of  entry.  At  and  prior  to  the  time  when 
said  pretended  adverse  claims  attached  they  were  all  covered  in  whole  or  in  part  by 
pine  timber  suitable  for  lumber.  Near  said  lands  there  was  located  shortly  before 
the  first  of  said  entries  was  made  the  saw  mill  of  the  Gates  Lumber  Company.  The 
adverse  claimants,  W.  H.  Bailey,  Clifton  H.  Drinker,  James  P.  Burton  and  David  C. 
Willett,  were  employes  of  said  Gates  Lumber  Company  and  came  to  that  vicinity 
with  said  Lumber  Company.  When  the  Gates  Lumber  Company  commenced  prepara- 
tions to  extend  its  railroad  south  from  its  mill  for  logging  purposes,  the  said  Bailey, 
Drinker,  Burton,  Willett  and  other  employes  of  said  Lumber  Company  made  appli- 
cation to  enter  lands  located  near  the  south  terminus  of  said  road,  including  the 
lands  in  question  on  this  appeal.  As  soon  as  they  could  they  sold  or  allowed  the 
Gates  Lumber  Company  to  cut  and  haul  off  from  said  lands  all  the  pine  timber  thereon 
that  was  valuable  for  sawing.  Said  David  C.  Willett  went  on  the  lands  applied'for 
by  him  and  made  small  improvements  and  lived  on  the  place  until  the  timber  was 
sold  and  out  and  has  not  resided  thereon  since  and  is  not  now  residing  thereon  nor 
in  the  county  in  which  said  land  is  situated.  W.  H.  Bailey  never  resided  on  the 
land  for  which  he  applied,  but  soon  after  he  made  his  entry  be  began  cutting  the 
pine  timber  on  the  land  and  allowed  the  Gates  Lumber  Company  to  take  off  all  that 
was  suitable  for  lumber.  The  only  improvement  ever  made  on  his  farm  was  the 
enclosing  of  about  ^  of  an  acre  of  land  and  the  erection  of  a  board  bam.  Said 
Bailey  is  not  engaged  in  farming,  but  in  hauling  logs.  No  part  of  the  land  entered 
by  Clifton  H.  Drinker  has  been  cleared  for  cultivation  or  put  in  cultivation  and  no 
improvements  of  any  sort  have  been  made  thereon,  and  no  one  lives  there.  While 
Burton  has  cleared  a  few  acres  of  his  land,  and  is  living  on  the  land,  he  took  the 
land  for  the  sake  of  selling  the  timber  to  the  Gates  Lumber  Company,  and  did  sell 
the  timber  and  cut  it  off  before  he  had  any  right  or  authority  so  to  do.  The  entry 
made  by  Lydia  Minor  adjoined  other  land  belonging  to  a  kinsman  of  hers.  The 
only  improvements  on  said  land  consist  of  a  small  log  cabin  and  stable  and  about 
fifteen  acres  fenced  and  in  cultivation,  and  those  improvements  were  not  made  by 
Lydia  Minor,  but  were  made  by  her  kinsman  by  mistake,  supposing  that  he  waa 
improving  other  laud  entered  by  himself,  and  the  entry  made  by  Lydia  Minor  was 
made  in  part  for  the  purpose  of  giving  him  the  benefit  of  that  mistake  and  in  part 
for  the  purpose  of  obtaining  said  pine  timber  and  selling  the  same  to  the  Gates 
Lumber  Company.  A  large  part  of  said  timber  has  been  out  and  removed  from  said 
land,  but  not  for  the  purpose  or  in  process  of  clearing  the  land  for  cultivation. 

Appellants  further  state  that  they  are  informed  and  believe  that  the  Gates  Lumber 
Company  procured  said  parties  to  make  the  entries  aforesaid  in  order  that  it  might 
obtain  the  timber  on  said  lands,  and  furnished  the  money  for  the  expenses  incident 
to  the  making  of  said  entries. 

These  farther  allegations,  as  to  matters  of  fact,  are  well  supported 
by  the  affidavit  of  Frank  Haynes,  as  surveyor  of  Drew  county,  Arkan- 
sas, wherein  the  said  lands  are  situated,  and  the  affidavit  of  said  James 
P.  Burton,  except  that  his  affidavit  relates  only  to  tracts  covered  by 
the  entries  of  Bailey,  Minor,  Drinker  and  WiDett. 
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Here  are  clear,  positive,  and  specific  allegations  of  fraud,  which,  if 
duly  proven,  will  invalidate  the  homestead  entries  above  indicated. 
These  entries  are  apparently  the  only  claims  adverse  to  the  said  cash 
entries.  I  do  not  think  it  can  be  successfully  maintained  that  after  con- 
firming and  directing  the  reinstatement  of  such  cash  entries  Congress 
by  adding  thereto  the  proviso  ^^That  no  adverse  claim  has  attached  or 
shall  attach  prior  to  such  application  for  reinstatement"  (act  of  April  7, 
1896,  supra)  intended  that,  ipso  facto  ^  an  adverse  claim  of  record  should 
preclude  an  inquiry  into  its  validity  as  against  such  application,  or  in 
other  words,  that  such  adverse  claim  as  against  such  application  should 
be  conclusive  whatever  might  be  alleged  or  proven  against  its  validity. 
To  so  hold  would  be,  in  effect,  to  impute  an  intention  to  Congress  to 
uphold  illegal  claims  and  not  only  to  condone  fraud  but  to  offer  a 
reward  for  it,  at  least  as  against  such  applications.  I  am  satisfied  that 
by  ^'adverse  claims"  in  said  proviso  Congress  intended  lawful  or  valid 
adverse  claims,  only.  No  other  intention  could  be  imputed^  to  be  suc- 
cessfully maintained  otherwise,  express  words  to  that  effect  would  be 
necessary. 

Upon  consideration  of  the  premises  the  rejection  of  the  application 
for  reinstatement  is  vacated  and  your  office  is  directed  to  order  a  hear- 
ing as  applied  for  to  determine  whether,  all  or  singular,  the  said  home- 
stead entries  Nos.  16478, 17493, 17683, 16639,  and  16662,  of  said  Burton, 
Bailey,  Minor,  Drinker  and  Willett,  respectively,  were  made  in  bad 
faith  and  for  speculative  and  fraudulent  purposes  by  the  several  par- 
ties, as  charged  by  said  Hovey  and  McCracken. 

Although  by  the  issuance  of  patent  for  the  tract  embraced  by  Wil- 
lett's  entry  this  Department  is  deprived  of  jurisdiction  over  the  title 
thereto,  it  is  still  desirable  that  all  the  facts  touching  the  charges 
against  the  same  may  be  disclosed  for  the  further  guidance  of  the 
Department  relative  to  the  institution  of  suit  to  vacate  the  patent  in 
the  event  the  evidence  produced  at  the  hearing  may  seem  to  require  a 
recommendation  to  that  effect. 


Newman  v.  Barnes. 

Motion  for  review  of  departmental  decision  of  August  28, 1896, 23  L. 
D.,  258,  denied  by  Secretary  Francis,  December  26, 1896. 
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BAILBOAD  LANI>S— ACT  OF  AUGUST  5,  180S. 

Mads  Jensen. 

The  operation  of  the  remedial  act  of  Angnst  5, 1892,  ad  to  an  entry  that  falls  within 
the  terms  of  said  act  at  the  date  of  its  passage,  is  not  defeated  bjr  a  subse- 
quent relinquishment  of  the  entry. 

Secretary  Francis  to  the  Commissioner  of  the  General  Land  Office^  Decern- 
(LH.L.)  her  26^  1896.  .    (R.  W.  H.) 

In  yoar  letter  of  Jnly  15, 1896,  is  submitted  for  departmental  consid- 
eration the  application  of  Mads  Jensen  to  have  his  canceled  homestead 
entry  for  the  W.  ^  of  the  NW.  J  of  Sec.  9,  T.  139  F.,  R.  47  W.,  Fargo 
land  district,  North  Dakota,  reinstated,  and  you  ask  to  be  advised 
respecting  the  same. 

Said  tract  of  land  is  situated  in  North  Dakota  and  is  within  t^n 
miles  of  the  line  of  the  St.  Paul,  Minneapolis  and  Manitoba  Railway 
Company  in  Minnesota,  as  shown  by  its  map  of  definite  location. 

The  land  department  held  that  the  grant,  made  to  aid  in  the  con- 
struction of  said  road,  by  the  act  of  March  3, 1857  (11  Stat.,  195),  and 
the  act  of  March  3, 1865  (13  Stat.,  536),  being  to  the  Territory  and  State 
of  Minnesota,  respectively,  was  limited  to  the  confines  of  said  Territory 
and  State,  and  consequently  did  not  pass  title  to  any  of  the  odd  num- 
bered sections  so  situated  in  Dakota. 

Under  this  ruling  many  persons  were  allowed  to  settle  upon,  enter 
and  improve  the  lands  in  Dakota  within  ten  miles  of  the  line  of  said 
road,  among  whom  was  Nehemiah  Davis,  who,  on  July  28, 1890,  made 
timber  culture  entry  tor  the  tract  heretofore  described. 

Subsequently,  on  December  22, 1890,  the  supreme  court,  in  the  case 
of  the  St.  Paul,  Minneapolis  and  Manitoba  Railway  Company  v.  Phelps 
(137  U.  S.,  528),  decided  that  the  ruling  of  the  land  department  in 
relation  to  the  odd  numbered  sections  within  ten  miles  of  the  railroad, 
situated  in  Dakota,  was  wrong,  and  that  title  thereto  vested,  under  the 
grant,  in  said  company  upon  the  definite  location  of  its  line  of  road, 
which  was  made  prior  to  May  25, 1869. 

In  this  condition  of  affairs,  the  act  of  August  5, 1892  (27  Stat.,  390), 
was  passed,  for  the  purpose  of  protracting  those,  who,  in  good  faith,  had 
gone  upon  said  lands,  from  the  hardship  of  being  deprived  of  the 
same  under  the  circumstances  stated. 

It  was  therein  enacted,  in  substance,  that  the  Secretary  of  the  Inte- 
rior should  cause  to  be  prepared  and  delivered  to  the  railway  company 
a  list  of  the  said  odd  numbered  sections,  or  parts  thereof,  which,  prior 
to  January  1, 1891,  any  person  had  purchased,  occupied,  or  improved 
in  good  faith,  undercolor  of  title  or  right  to  do  so,  derived  from  the  laws 
of  the  United  States  relating  to  the  public  domain,  and  upon  the  relin- 
quishment by  said  company  to  the  United  States  of  its  claims  to  the 
lands  described  in  said  list,  the  right  and  title  of  the  railway  company 
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to  each  of  said  tracts  shall  revert  to  the  United  States  and  such  tracts 
shall  be  treated  in  the  same  manner  as  though  no  rights  thereto  had 
ever  vested  in  said  company,  and  all  qualified  persons  who  have  occu- 
pied and  improved  the  same  as  before  provided,  or  who  have  purchased 
said  lands  in  good  faith,  their  heirs  or  assigns  shall  be  permitted  to 
perfect  their  title  to  the  same  ^^  as  if  said  grant  had  never  been  made." 

And  in  lieu  of  the  lands  so  relinquished  section  two  provides,  in 
effect,  that  the  railroad  company  shall  be  allowed  to  select  other  lands 
along  the  entire  line  of  its  road,  equal  to  the  amount  of  lands  relin- 
quished, not  to  exceed,  in  the  whole,  65,000  acres. 

On  October  19,  1892,  your  ofSce  instructed  the  local  ofScers  to 
publish  notice,  in  the  vicinity  of  the  lands  described  in  said  act,  to  the 
effect  that  aU  persons  who  prior  to  January  1, 1891,  had  purchased, 
occupied  or  improved,  in  good  faith  under  color  of  title  from  the  United 
States,  who  had  not  abandoned  their  claims  on  August  5, 1892,  would 
be  entitled,  upon  making  proper  proof  of  those  facts,  to  i>erfect  their 
claims.  At  the  same  time  the  ofScers  were  furnished  with  lists  giving 
the  names  of  parties  claiming  lands  affected  by  said  act  and  the  officers 
were  directed,  when  claims  had  expired,  to  call  upon  the  parties  to 
show  cause  why  their  filings  or  entries  should  not  be  canceled  and  the 
others  to  show  that  they  had  not  abandoned  their  claims. 

It  is  not  expressly  stated  that  the  claim  of  Davis  was  in  the  list  thus 
sent  to  the  local  officers,  but  it  is  to  be  assumed  from  your  letter  that 
it  was  in  that  list,  especially  as  it  ought  to  have  been  therein,  and  no 
reason  is  stated  to  the  contrary.  At  all  events  in  February,  1893,  said 
Davis  filed  his  affidavit  duly  corroborated,  that  since  the  date  of  said 
entry  he  had  fully  complied  with  all  the  requirements  of  the  timber 
culture  law,  and  further  that  he  had  not,  on  August  5, 1892,  or  at  any 
time,  abandoned  his  claim. 

The  truth  of  the  statements  in  Davis'  affidavit  is  not  questioned.  It 
thus  appears  clearly  that  Davis'  entry  came  within  the  conditions  and 
provisions  of  the  remedial  act  of  August,  1892.  He  had  made  entry  in 
good  faith,  under  color  of  title  from  the  United  States,  of  an  odd-num- 
bered section,  in  Dakota,  within  ten  miles  of  the  located  line  of  said 
road,  had  cultivated  and  improved  it,  and  at  the  date  of  the  passage  of 
the  act  had  not  abandoned  the  same,  but  was  claiming  it  at  least  six 
months  thereafter,  and  that  you  had  listed  the  tract  as  provided  by  law. 

It  is  further  stated  that  the  railroad  company  is  willing  to  execute 
its  relinquishment  for  said  tract. 

On  the  foregoing  statement  there  seems  to  be  na  reason  why  the 
relinquishment  for  said  tract  should  not  be  accepted  at  once,  and  the 
company  allowed  lieu  lands  therefor. 

You  state,  however,  that  after  the  date  of  the  recited  transactions, 
on  May  10, 1893,  Davis  relinquished  his  said  entry,  the  same  was  can- 
celed at  the  local  office,  and  one  Mads  Jensen  was  permitted  to  make 
homestead  entry  for  the  same  land.  This  last  entry  you  caused  to  be 
canceled,  and  Jensen  has  applied  to  have  it  reinstated. 
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Uuder  these  circumstances  yoa  sabmit  the  matter  to  this  Depart- 
ment for  consideration  and  request  advice  and  direction  in  relation  to 
the  same. 

I  am  of  the  opinion,  as  stated  before,  that  Davis'  entry,  being  in 
existence  on  January  1, 1891,  and  the  land  not  having  been  abandoned 
by  him  on  August  5, 1892,  said  entry  came  within  the  purview  of  the 
remedial  provisions  of  the  act  of  Congress,  which  conditions  existing 
operate,  in  effect,  to  place  the  land,  when  relinquished  by  the  company, 
in  the  category  of  other  public  lands  of  the  United  States,  disembar- 
rassed of  any  claims  of  the  railroad  company,  and  the  subsequent  relin- 
quishment of  his  entry  by  Davis  does  not  act  retrospectively  so  as  to 
change  the  previous  status  of  the  land  at  the  dates  when  said  act 
operated  upon  it. 

Entertaining  these  views,  the  relinquishment  of  the  company  should 
be  accepted  and  Jensen's  entry  reinstated,  if  there  be  no  other  valid 
objection  to  so  doing. 


PATENT— ERROXEOrS  TlECORI>--JITIUSDICnON. 

Spiblock  v.  Northern  Pacific  K.  R.  Co.  (On  Review). 

The  Department  may  properly  direct  the  cancellation  of  the  record  of  an  incomplete 
patent,  that  was  in  fact  never  issued,  bnt  was  entered  of  record  through  mistake. 

Land  embraced  within  a  pre-emption  tiling  at  the  date  of  a  railroad  grant  is  excepted 
from  the  operation  of  the  grant. 

Secretary  Francis  to  the  Commissioner  of  the  General  Land  Office^  Decern^- 
(I.  H.  L.)  her  26^  1896.  (W.  M.  B.) 

With  yonr  office  letter  of  October  13, 1896,  was  forwarded  a  motion 
filed  on  behalf  of  the  company  in  the  case  of  James  D.  Spirlock  r.  The 
Northern  Pacific  Railroad  Company,  involving  the  W.  J  of  the  N  W.  J 
of  Sec.  5,  T.  16  N.,  R.  1  W.,  Olympia  land  district,  Washington,  for 
review  of  departmental  decision  of  February  4, 1896  (22  L.  D.,  92), 
reversing  the  decision  of  your  office  which  awarded  the  entire  tract 
(eighty  acres)  to  the  company;  the  said  departmental  decision  holding 
that  as  Spirlock  held  the  above  described  tract  of  land  by  virtue  of  a 
cash  entry  thereof,  as  evidenced  by  a  perfect  record  of  what  appeared 
to  be  a  perfect  patent — complete  in  all  its  parts — and  regularly  issued, 
the  Department  was  deprived  of  any  further  jurisdiction  or  authority 
to  consider  and  determine  the  question  respecting  the  rights  of  the 
respective  parties  to  the  land  claimed  by  each. 

The  motion  for  reconsideration  is  based  upon  the  ground,  and  alleges, 
substantially,  that  the  instrument  or  purported  patent,  as  a  matter  of 
fact,  which  is  enrolled  at  page  278,  volume  6,  book  of  records,  in  the 
office  of  recorder  of  the  General  Land  Office — the  record  upon  which 
Spirlock  relies  as  conclusive  evidence  of  hie  title  to  the  land  in  ques- 
tion— is  an  imperfect  patent,  being  incomplete  for  the  reason  that  no 
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Beal  was  ever  affixed  thereto;  that  it  was  recorded  by  mistake;  that 
the  copy  thereof  appearing  of  record  is  an  incorrect  copy,  as  it  appears 
therefrom  that  the  original  instrument  had  a  seal  attached,  whereas 
none  was  ever  affixed  thereto.  In  view  of  the  alleged  state  of  facts  it 
is  contended  by  the  company  that  as  the  lands  involved  were  never 
patented  to  Spirlock,  the  Department  still  has  jurisdiction  of  the  ques- 
tion at  issue.    The  said  company  further  alleges  that, 

the  tract  in  qneHtion  falls  within  the  primary  limits  of  the  grant  to  the  Northern 
Pacitic  Railroad  Company  and  was  free  from  all  adverse  claim  or  rights  at  the  date 
of  the  definite  location  of  the  road, 

and  asks  that  the  land  for  said  reason  be  awarded  to  it. 

When  this  case  was  before  the  Department  on  appeal  there  was  found 
among  the  papers  constituting  the  record  which  was  submitted  an 
incomplete  patent  made  out  in  Spirlock's  name  for  the  same  tract 
described  in  the  record  of  what  was  supposed  to  be  the  enrollment  of  a 
perfect  patent;  the  paper  so  found  being  without  a  seal. 

The  record  submitted  in  the  case  contained  no  affirmative  evidence 
whatever  to  the  effect  that  this  particular  paper,  or  incomplete  patent, 
was  the  same  instrument  which  was  recorded  in  the  recorder's  office. 
This  imperfect  patent,  referred  to,  raised  a  strong  presumption,  when 
the  case  was  here  on  appeal,  favoring  the  theory  that  it  was  the  iden- 
tical instrument  which  was  recorded  in  the  manner  and  at  the  place 
stated,  but  there  was  no  evidence  sufficiently  conclusive  to  establish 
such  supposition  as  a  fact,  and  the  Department  did  not  feel  justified  in 
depriving  a  purchaser  who  had  been  permitted  to  enter,  and  required 
to  pay  for  a  tract  of  hind — with  about  twenty- five  years  quiet  posses- 
sion—of his  right  thereto  upon  a  mere  surmise  or  presumption. 

Since  departmental  action  in  the  matter,  however,  when  the  case  was 
here  on  appeal,  further  investigation  has  led  to  the  discovery  of  addi- 
tional evidence  from  which  it  appears  that  the  above  described  tract 
was  never  patented  to  Spirlock,  and  that  the  record  upon  which  he 
relied  as  evidence  of  his  title  was  incorrect  in  the  important  particular 
that  it  purported  and  appeared  to  be  a  true  and  accurate  record  of  a 
perfect  or  completed  patent,  whereas  in  reality  it  was  an  incorrect 
enrollment  or  record  of  a  patent  in  regular  form  except  in  the  essential 
requirement  of  having  a  seal  affixed  thereto — and  was  therefore  incom- 
plete. This  imperfect  patent  was  by  mistake  in  copying  erroneously 
represented  as  containing  the  usual  seal,  the  affixing  of  which  is  the 
last  official  act  performed  in  the  execution  of  patents. 

This  Department  has  authority  to  order  the  cancellation  of  the  record 
of  an  incomplete  patent  which  was  recorded  by  mistake,  and  which,  in 
fact,  was  never  issued,  and  still  remains  in  the  custody  of  your  office, 
and  yon  are  hereby  directed  to  cause  the  cancellation  of  such  record. 

This  finding  of  fact  preserves  to  the  Department  full  jurisdiction  of 
the  controversy  affecting  this  land,  with  authority  to  determine  which 
of  the  parties  interested  has  a  superior  claim  and  right  thereto,  to 
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solve  which  question  it  is  only  necessary  in  this  particular  case  to 
ascertain  the  status  of  the  land  at  the  date  of  graut  to  the  company^ 
and  of  Spirlock's  cash  entry,  and  final  certificate,  on  September  17, 1870. 

There  having  been  a  statutory  withdrawal  on  August  13, 1870,  of  the 
SW.  ^  of  the  NW.  ^  of  said  section  5  prior  to  Spirlock's  cash  entry  for 
the  same  on  September  17,  1870,  which  said  tract  being  found,  upon 
definite  location  of  line  of  the  road,  to  fall  within  the  primary  limits  of 
the  grant  to  the  company,  rendered  Spirlock's  entry  invalid  as  to  said 
forty  acre  tract,  wherefore  you  are  directed  to  cancel  his  said  entry  to 
that  extent — this  tract  having  passed  to  the  company  under  its  grant. 

With  regard  to  the  remaining  forty  acre  tract — the  N W.  |  of  the 
NW.  ^  of  Sec.  5 — departmental  decision  of  February  4, 1896  (supra), 
contained  a  finding  of  fact  as  follows  : 

Ad  examizLation  of  the  records  m  your  office  show  that  one  Jeremiah  Mable  made 
a  pre-emption  filing,  with  alleged  settlement  prior  thereto,  upon  the  NW.  ^  of  the 
NW.  i  of  said  Sec.  5,  township  and  range  aforementioned,  previous  to  the  date  of  the 
grant  to  said  railroad  company,  and  that  said  filing  was  of  record,  subsisting  and 
prima  fade  valid  at  the  date  of  said  grant  which  excepted  said  forty  acre  tract  from 
the  operation  of  the  grant,  and  left  Spirlock  free  to  purchase  the  same  in  the  absence 
of  any  adverse  right. 

The  motion  under  consideration  does  not  call  in  question  the  correct- 
ness of  such  finding  of  fact.  The  particular  forty  acre  tract  having 
been  excepted  from  the  operation  of  the  grant  at  the  date  of  the  grant- 
ing act  was  forever  excepted  therefrom  and  could  in  no  way  revert  to 
the  company.  The  Department  seeing  no  reason  for  disturbing  the 
finding  of  fact  above  set  out,  as  contained  in  departmental  decision  now 
under  review,  by  which  it  appears  that  Spirlock's  entry  for  the  said 
NW.  i  of  the  N W.  |  was  a  valid  one  to  that  extent,  you  are,  for  said 
reason,  directed  to  cause  patent  to  issue  to  him  for  the  same. 

Departmental  decision  of  February  4, 1896,  for  the  foregoing  reasons, 
is  modified  in  manner  and  particulars  above  indicated. 
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Francis  Abkinson. 

An  eighty  acre  tract  will  not  be  ordered  into  market  as  an  isolated  tract,  where  one 
of  the  forty  acre  subdivisions  embraced  therein  is  part  of  a  quarter  section  the 
whole  of  which  is  vacant  public  land. 

Secretary  Francis  to  the  Commissioner  of  the  General  Land  Office^  Decern- 
(I.  H.  L. )  ber  26, 1896.  (C.  W.  P. ) 

On  November  25, 1896,  Francis  Adkinson  applied  to  have  the  SW.  J 
of  the  NW.  J  and  the  NW.  i  of  the  SW.  J  of  section  21,  township  21 N., 
range  1  E.,  Helena  land  district,  Montana,  with  other  tracts  therein 
described,  ordered  into  market  under  section  2455  of  the  Bevised  Stat- 
utes  of  the  United  States,  as  amended  by  the  act  of  February  26, 189d 
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(28  Stat.,  687).  On  this  petition  the  local  officers  stated  that  the  plats 
and  other  records  of  their  office  do  not  show  the  existence  of  any  objec- 
tion to  the  offering  of  said  lands  under  said  act. 

Your  office,  by  letter  of  December  20, 1895,  refused  to  order  the  sale, 
holding  that  said  tracts  could  not  be  considered  isolated  within  the 
meaning  of  said  act,  the  records  of  your  office  showing  that  the  entire 
NW.  4  of  said  section  is  vacant  government  land. 

The  petitioner  appealed  from  your  office  decision  to  the  Department. 

There  appears  to  be  no  error  in  your  office  decision,  and  it  is  affirmed. 


CONTEST— APPROVED  SWAMP  LAND  SELECTION. 

Maekuson  v.  State  of  Minnesota. 

The  local  office  haa  no  authority  to  entertain  and  act  npon  an  application  to  contest 

an  approved  swamp  land  selection. 

Secretary  Frands  to  the  Commissianer  of  the  General  Lar^d  Officej  Decern- 
(I.  H.  L.)  ber  26^  1896.  (W.  C.  P.) 

Peter  Markuson  has  appealed  from  your  office  decision  of  July  19, 
1895,  dismissing  his  contest  against  the  swamp  land  selection  of  the 
State  of  Minnesota  of  the  SE.  J  of  the  SE.  J  and  theNW.  J  of  the  SE.  J 
of  section  6,  T.  161,  B.  39,  Grookston,  Minnesota,  land  district. 

It  seems  that  on  January  10, 1895,  a  list  of  lands  selected  by  the 
State  of  Minnesota  as  swamp,  which  included  these  tracts,  was  sub- 
mitted to  the  local  officers  for  report  as  to  the  status  of  the  lauds 
selected,  and  said  officers  were  instructed  to  allow  no  entries,  and  to 
permit  no  filings  upon  any  of  said  lands  thereafter.  Their  report  was 
made  January  31, 1895,  and  in  view  of  the  showing  made  thereby  and 
by  the  records  of  your  office,  swamp  land  list  No.  36,  was  submitted  to 
this  office  for  approval,  and  approved  March  6, 1895.  It  appears  that 
the  local  officers  on  May  3, 1895,  allowed  Peter  Markuson  to  file  an 
affidavit  of  contest  against  the  selection  of  said  tracts.  This  fact  was 
reported  to  your  office  under  date  of  June  22, 1895,  and  only  after  the 
local  officers  had  received  for  their  information  a  certified  copy  of  said 
approved  list.  Thereupon  you  dismissed  said  contest,  and  the  appeal 
from  that  decision  brings  the  case  here. 

The  affidavit  of  contest  is  not  among  the  papers  in  the  case;  neither 
is  there  anything  to  show  the  allegations  made,  nor  what  action,  if  any, 
was  taken  upon  said  affidavit  by  the  local  officers.  An  informal  inquiry 
at  the  Swamp  Land  Division  in  your  office  discloses  the  fact  that  said 
affidavit  was  not  transmitted  there  by  the  local  officers,  but  nothing 
was  learned  as  to  contents  thereof,  or  as  to  the  action  taken  by  the 
local  officers. 

The  local  officers  had  no  authority  to  entertain  and  act  upon  an 
application  to  contest  the  claim  of  the  State  as  to  any  tr^t  gf  }and  iu 
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8aid  approved  list,  and  all  that  they  could  have  properly  done  was  to 
have  forwarded  the  affidavit  to  your  office  for  instructions. 

It  is  possible  that  said  affidavit  makes  such  a  showing  as  to  justify 
an  investigation  of  the  charges,  but  it  is  not  possible  to  determine  that 
question  satisfactorily  upon  the  record  as  now  presented  here.  Under 
these  circumstances,  it  seems  that  a  further  investigation  to  ascertain 
the  facts  in  the  case  is  necessary  to  the  proper  disposition  thereof.  The 
decision  appealed  from  is,  therefore,  set  aside,  and  the  case  is  returned 
to  your  office  for  further  investigation,  to  ascertain  the  facts  as  to  the 
allegations  of  the  contest  affidavit,  and  the  action  taken  by  the  local 
officers.  Upon  ascertaining  these  facts  you  will  consider  the  case,  and 
take  such  action  in  the  premises  as  may  seem  proper  in  the  light  of 
such  facts  and  under  the  rules  applicable  thereto. 


Kevised  Rules  op  Practice. 
Approved^  December  23 j  1896. 

Department  of  the  Interior, 

General  Land  Office, 
Washington^  Z>.  C ,  December  16^  1896, 
Sir:  I  have  the  honor  to  submit  herewith  for  your  consideration^ 
and  approval  if  found  satisfactory,  a  revised  draft  of  the  rules  of 
practice  in  cases  before  the  district  land  offices,  the  General  Land 
Office,  and  the  Department  of  the  Interior. 

It  will  be  observed,  upon  examination,  that  no  change  or  modi- 
fication of  the  present  rules  has  been  made,  but  where  rules  have 
been  amended  from  time  to  time  such  rules  as  last  amended  have  been 
placed  in  their  proper  numerical  order  in  the  body  of  the  rules  of 
practice  instead  of  in  chronological  order  in  an  appendix,  as  has  here- 
tofore been  the  custom. 

I  have  also  deemed  it  proper  to  append  to  the  rules  of  practice  the 
regulations  governing  the  recognition  of  agents  and  attorneys  before 
district  land  offices  and  the  laws  and  regulations  governing  the  recog- 
nition of  agents,  attorneys,  and  other  persons  to  represent  claimants 
before  the  Department  of  the  Interior  and  the  bureaus  thereof. 
Very  respectfully, 

S.  W.  Lamoreux, 

Commissioner, 
The  Secretary  of  the  Interior. 


Department  of  the  Interior, 

Washmgtonj  December  23^  1896. 
Sir:  I  have  examined  the  revised  draft  of  the  rules  of  practice  in 
cases  before  the  district  land  offices,  the  General  Land  Office,  and  the 
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Department  of  the  Interior,  submitted  with  your  enclosure  of  the  15th 

instant,  and  return  the  same  herewith  duly  approved. 

Very  respectfully, 

David  R.  Francis,  Secreto/ry. 

The  Commissioner  of  the  General  Land  Office. 


Department  of  the  Interior, 

WasMngtoUy  December  2S^  1896. 
The  following  rules  of  practice  for  the  government  of  proceedings 
in  this  Dep%;rtment  and  subordinate  ofGices  in  land  cases,  together 
with  regulations  governing  the  recognition  of  agents,  attorneys,  and 
other  persons  to  represent  claimants,  are  hereby  prescribed,  to  take 
effect  this  day. 

None  of  said  rules  shall  be  construed  to  deprive  the  Secretary  of 
the  Interior  of  the  exercise  of  the  directory  and  supervisory  powers 
conferred  upon  him  by  law. 

Proceedings  under  former  rules  of  practice  will  not  be  prejudiced 
by  anything  herein  contained. 

David  R.  Francis, 

Secreta/ry. 

I. 

PROCEEDINGS  BEFORE  REGISTERS  AND  RECEIVERS. 

1. — ^Iiiitiation  of  contests. 

RUL.E  1. — Contests  may  be  initiated  by  an  adverse  party  or  other 
I>erson  against  a  party  to  any  entry,  filing,  or  other  claim  under  laws 
of  Congress  relating  to  the  public  lands,  for  any  sufficient  cause  affect- 
ing the  legality  or  validity  of  the  claim. 

Rule  2. — ^In  every  case  of  application  for  a  hearing  an  affidavit 
must  be  filed  by  the  contestant  with  the  register  and  receiver,  fully 
setting  forth  the  facts  which  constitute  the  grounds  of  contest.  When 
the  contest  is  against  the  heirs  of  a  deceased  entryman,  the  affidavit 
shall  state  the  names  of  all  the  heirs.  If  the  heirs  are  nonresident  or 
unknown,  the  affidavit  shall  set  forth  the  fact,  and  be  corroborated 
with  respect  thereto  by  the  affidavit  of  one  or  more  persons. 

Rule  3. — Where  an  entry  has  been  allowed  and  remains  of  record, 
the  affidavit  of  the  contestant  must  be  accompanied  by  the  affidavits 
of  one  or  more  witnesses  in  support  of  the  allegations  made. 

2. — Hearings  in  contested  cases. 

Rule  4. — ^Registers  and  receivers  may  order  hearings  in  all  cases 
wherein  entry  has  not  been  perfected  and  no  certificate  has  been  issued 
as  a  basis  for  patent. 
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BuiiE  5. — ^In  case  of  an  entry  or  location  on  which  final  certificate 
has  been  issued  the  hearing  will  be  ordered  only  by  direction  of  the 
Commissioner  of  the  Greneral  Land  Office. 

Bulb  6. — ^Applications  for  hearings  under  Rule  5  must  be  trans- 
mitted by  the  register  and  receiver,  with  special  report  and  recom- 
mendation, to  the  Commissioner  for  his  determination  and  instructions. 

8.— Hotioe  of  contest. 

Rule  7. — ^At  least  thirty  days'  notice  shall  be  given  of  all  hearings 
before  the  register  and  receiver  unless  by  written  consent  an  earlier 
day  shall  be  agreed  ux)on. 

Rule  8. — ^The  notice  of  contest  and  hearing  must  conform  to  the 
following  requirements: 

L  It  must  be  written  or  printed. 

8.  It  must  be  signed  by  the  register  and  receiver,  or  by  one  of  them. 

3.  It  must  state  the  time  and  place  of  hearing. 

4.  It  must  describe  the  land  involved. 

6.  It  must  state  the  register  and  receiver's  number  of  the  entry  and 
the  land  office  where  and  the  date  when  made,  and  the  name  of  the 
party  making  the  same. 

6.  It  must  give  the  name  of  the  contestant,  and  briefiy  state  the 
grounds  and  purpose  of  the  contest. 

7.  It  may  contain  any  other  information  pertinent  to  the  contest. 

4k — Servloe  of  Notloe. 

Rule  9. — ^Personal  service  shall  be  made  in  all  eases  when  pos- 
sible, if  the  party  to  be  served  is  resident  in  the  State  or  Territory  in 
which  the  land  is  situated,  and  shall  consist  in  the  delivery  of  a  copy 
of  the  notice  to  each  person  to  be  served.  When  the  contest  is  against 
the  heirs  of  a  deceased  entryman,  the  notice  shall  be  served  on  each 
heir.  If  the  heirs  of  the  entryman  are  nonresident  or  unknown, 
notice  may  be  served  upon  them  by  publication  as  hereinafter  pro- 
vided. If  the  person  to  be  personally  served  is  an  infant  under  four- 
teen years  of  age,  or  a  person  who  has  been  legally  adjudged  of 
unsound  mind,  service  of  notice  shall  be  made  by  delivering  a  copy 
of  the  notice  to  the  statutory  guardian  or  committee  of  such  infant 
or  person  of  unsound  mind,  if  there  be  one;  if  there  be  none,  then  by 
delivering  a  copy  of  the  notice  to  the  person  having  the  infant  or 
I>erson  of  unsound  mind  in  charge. 

Rule  10. — ^JPersonal  service  may  be  executed  by  any  officer  or 
X>erson. 

Rule  11. — ^Notice  may  be  given  by  publication  alone  only  when  it 
is  shown  by  affidavit  of  the  contestant,  and  by  such  other  evidence 
as  the  register  and  receiver  may  require,  that  due  diligence  has  been 
used  and  that  personal  service  can  not  be  made.  The  party  will  be 
required  to  state  what  effort  has  been  made  to  get  personal  service. 
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Rule  12. — When  it  is  found  that  the  prescribed  service  can  not  be 
had,  either  personal  or  by  publication,  in  time  for  the  hearing  pro- 
vided for  in  the  notice,  the  notice  may  be  returned  prior  to  the  time 
fixed  for  the  hearing,  and  a  new  notice  issued  fixing  another  time  of 
hearing,  for  the  proper  service  thereof,  an  affidavit  being  fGLed  by  the 
contestant  showing  due  diligence  and  inability  to  serve  the  notice  in 

time. 

S. — ^Notloe  by  pabllcatlon. 

Bulb  18. — ^Notice  by  publication  shall  be  made  by  advertising  the 
notice  at  least  once  a  week  for  four  successive  weeks  in  some  news- 
paper published  in  the  county  wherein  the  land  in  contest  lies;  and 
if  no  newspaper  be  published  in  such  county,  then  in  the  newspaper 
published  in  the  county  nearest  to  such  land.  The  first  insertion 
shall  be  at  least  thirty  days  prior  to  the  day  fixed  for  the  hearing. 

BULE  14. — ^Where  notice  is  given  by  publication,  a  copy  of  the 
notice  shall  be  mailed  by  registered  letter  to  the  last  known  address 
of  each  person  to  be  notified  thirty  days  before  date  of  hearing,  and 
a  like  copy  shall  be  posted  in  the  register's  office  during  the  period  of 
publication,  and  also  in  a  conspicuous  place  on  the  land,  for  at  least 
two  weeks  prior  to  the  day  set  for  hearing.  But  when  proceedings 
are  commenced  by  the  Grovemment  against  timber  and  stone  entries, 
and  it  becomes  necessary  to  give  notice  by  publication,  the  posting  of 
notices  upon  the  land  will  not  be  required. 

6.— Proof  of  servloe  of  notioo. 

Bulb  15. — ^Proof  of  personal  service  shall  be  the  written  acknowl- 
edgment of  the  person  served  or  the  affidavit  of  the  person  who  served 
the  notice  attached  thereto,  stating  th^  time,  place,  and  maimer  of  . 
service. 

BxTLB  16. — ^When  service  is  by  publication,  the  proof  of  service 
shall  be  a  copy  of  the  advertisement,  with  the  affidavit  of  the  pub- 
lisher or  foreman  attached  thereto,  showing  that  the  same  was  suc- 
cessively inserted  the  requisite  number  of  times,  and  the  date  thereof. 

7. — ^Notice  of  interlooatory  prooaedinga. 

BULE  17. — Notice  of  interlocutory  motions,  proceedings,  orders,  and 
decisions  shall  be  in  writing,  and  may  be  served  personally  or  by  reg- 
istered letter  through  the  mail  to  the  last  known  address  of  the  party. 

BXTLB  18. — Proof  of  service  by  mail  shall  be  the  affidavit  of  the 
person  who  mailed  the  notice,  attached  to  the  post-office  receipt  for 
the  registered  letter, 

8L— Raheaxlnga 

Bulb  10. — Orders  for  rehearing  must  be  brought  to  the  notloe  of  the 
parties  in  the  same  manner  as  in  case  of  original  proceedings. 
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9. — Contiimanoes. 

RUTiS  20. — ^A  postponement  of  a  hearing  to  a  day  to  be  fixed  by  the 
register  and  receiver  may  be  allowed  on  the  day  of  trial  on  account  of 
the  absence  of  materiid  witnesses,  when  the  party  asking  for  the  con- 
tinuance makes  an  affidavit  before  the  register  and  receiver  showing — 

1.  That  one  or  more  of  the  witnesses  in  his  behalf  is  absent  without 
his  procurement  or  consent; 

2.  The  name  and  residence  of  each  witness; 

3.  The  facts  to  which  they  would  testify  if  present; 

4.  The  materiality  of  the  evidence; 

5.  The  exercise  of  proper  diligence  to  procure  the  attendance  of  the 
absent  witnesses;  and 

6.  That  affiant  believes  said  witnesses  can  be  had  at  the  time  to  which 
it  is  sought  to  have  the  trial  postponed. 

7.  Where  hearings  are  ordered  by  the  Commissioner  of  the  General 
Land  Office  in  cases  to  which  the  United  States  is  a  party,  continu- 
ances will  be  granted  in  accordance  with  the  usual  practice  in  United 
States  cases  in  the  courts,  without  requiring  an  affidavit  on  the  part  of 
the  Ctovemment. 

Bulb  21. — One  continuance  only  shall  be  allowed  to  either  party  on 
account  of  absent  witnesses,  unless  the  party  applying  for  a  further 
continuance  shall  at  the  same  time  apply  for  an  order  to  take  the  depo- 
sitions  of  the  alleged  absent  witnesses. 

Rule  22. — ^No  continuance  shall  be  granted  when  the  opx>osite  party 
shall  admit  that  the  witnesses  would,  if  present,  testify  to  the  statement 
set  out  in  the  application  for  continuance. 

10— Depoflltloiui  on  IntenogatoilMk 

Rttlb  23.-^Testimony  may  be  taken  by  deposition  in  the  following 
cases: 

1.  Where  the  witness  is  unable,  from  age,  infirmity,  or  sickness,  or 
shall  refuse,  to  attend  the  hearing  at  the  local  land  office. 

2.  Where  the  witness  resides  more  than  fifty  miles  from  the  place  of 
trial,  computing  distance  by  the  usually  traveled  route. 

3.  Where  the  witness  resides  out  of  or  is  about  to  leave  the  State  or 
Territory,  or  is  absent  therefrom. 

4.  Where  from  any  cause  it  is  apprehended  that  the  witness  may  be 
unable  or  will  refuse  to  attend,  in  which  case  the  deposition  will  be 
used  only  in  event  that  the  personal  attendance  of  the  witness  can  not 
be  obtained. 

Rule  24. — ^The  party  desiring  to  take  a  deposition  under  Rule  23 
must  comply  with  the  following  regulations: 

1.  He  must  make  affidavit  before  the  register  or  receiver,  setting 
forth  one  or  more  of  the  above-named  causes  for  taking  such  deposition, 
and  that  the  witness  is  materiaL 
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2.  He  must  file  with  the  register  and  receiver  the  interrogatories  to 
be  propounded  to  the  witness. 

3.  He  must  state  the  name  and  residence  of  the  witness. 

4.  He  must  serve  a  copy  of  the  interrogatories  on  the  opposing  party 
or  his  attorney. 

Rule  25. — ^The  opposing  party  will  be  allowed  ten  days  lit  which  to 
file  cross-interrogatories. 

Rule  26. — ^After  the  expiration  of  the  ten  days  allowed  for  filing 
cross-interrogatories,  a  commission  to  take  the  deposition  shall  be 
issued  by  the  register  and  receiver,  which  commission  shall  be  accom- 
panied by  a  copy  of  aU  the  interrogatories  filed. 

Rule  27. — ^The  register  and  receiver  may  designate  any  ofl&cer 
authorized  to  administer  oaths  within  the  county  or  district  where  the 
witness  resides  to  take  such  dei)osition. 

Rule  28. — ^It  is  the  duty  of  the  ofScer  before  whom  the  deposition 
is  taken  to  cause  the  interrogatories  appended  to  the  commission  to 
be  written  out  and  the  answers  thereto  to  be  inserted  immediately 
underneath  the  respective  questions,  and  the  whole,  when  completed, 
is  to  be  read  over  to  the  witness,  and  must  be  by  him  subscribed  and 
sworn  to  in  the  usual  manner  before  the  witness  is  discharged. 

Rule  29. — ^The  officer  must  attach  his  certificate  to  the  deposition, 
stating  that  the  same  was  subscribed  and  sworn  to  by  the  deponent 
at  the  time  and  place  therein  mentioned. 

Rule  30. — ^The  dei)osition  and  certificate,  together  with  the  com- 
mission and  interrogatories,  must  then  be  sealed  up,  the  title  of  the 
cause  indorsed  on  the  envelope,  and  the  whole  returned  by  mail  or 
express  to  the  register  and  receiver. 

Rule  31. — ^TJpon  receipt  of  the  package  at  the  local  land  office,  the 
date  when  the  same  is  opened  must  be  indorsed  on  the  envelope  and 
body  of  the  deposition  by  the  local  land  ofl&cers. 

Rule  32. — If  the  officer  designated  to  take  the  dei)Osition  has  no 
official  seal,  a  proper  certificate  of  his  official  character,  under  seal, 
must  accompany  his  return. 

Rule  33. — ^The  parties  in  any  case  may  stipulate  in  writing  to  take 
depositions  before  any  qualified  officer,  and  in  any  manner. 

Rule  34. — ^All  stipulations  by  parties  or  counsel  must  be  in  writing, 
and  be  filed  with  the  register  and  receiver. 

11. — Oral  testimoiiy  before  offloera  other  than  registers  and  receivers. 

Rule  35. — In  the  discretion  of  registers  and  receivers  testimony 
may  be  taken  near  the  land  in  controversy  before  a  United  States 
commissioner,  or  other  officer  authorized  to  administer  oaths,  at  a  time 
and  place  to  be  fixed  by  them  and  stated  in  the  notice  of  hearing. 

2.  Officers  taking  testimony  under  the  foregoing  rule  wiU  be  gov- 
erned by  the  rales  applicable  to  trials  before  registers  and  receivers. 
(See  Rules  36  to  42,  inclusive.) 
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3.  Testimony  so  taken  mnst  be  certified  to,  sealed  np,  and  trans- 
mitted by  mail  or  express  to  the  register  and  receiver,  and  the  receipt 
thereof  at  the  local  office  noted  on  the  papers,  in  the  same  manner  as 
provided  in  case  of  depositions  by  Rules  29  to  32,  inclusive. 

4.  On  the  day  set  for  hearing  at  the  local  office  the  register  and 
receiver  Vill  examine  the  testimony  taken  by  the  officer  designated, 
and  render  a  decision  thereon  in  the  same  manner  as  if  the  testimony 
had  been  taken  before  themselves.     (See  Rules  50  to  53,  inclusive.) 

5.  No  charge  for  examining  testimony  in  such  cases  will  be  made 
by  the  register  and  receiver. 

6.  Officers  designated  to  take  testimony  under  this  rule  will  be 
allowed  to  charge  such  fees  as  are  properly  authorized  by  the  tariff  of 
fees  existing  in  the  local  courts  of  their  respective  districts,  to  be 
taxed  in  the  same  or  equivalent  manner  as  costs  are  taxed  by  reg- 
isters and  receivers  under  Rules  54  to  58,  inclusive. 

7.  When  an  officer  designated  to  take  testimony  under  this  rule,  or 
when  an  officer  designated  to  take  depositions  under  Rule  27,  can  not 
act  on  the  day  fixed  for  taking  the  testimony  or  deposition,  the  testi- 
mony or  deposition,  as  the  case  may  be,  will  be  deemed  properly  taken 
before  any  other  qualified  officer,  at  the  same  place  and  time,  who  may 
be  authorized  by  the  officer  originally  designated,  or  by  agreement  of 
parties,  to  act  in  the  place  of  the  officer  first  named* 

ld.»T]laIs. 

Rule  86. — ^IJpon  the  trial  of  a  cause,  the  register  and  receiver  may 
in  any  case,  and  should  in  all  cases  when  necessaiy,  personally  direct 
the  examination  of  the  witnesses,  in  order  to  draw  from  them  all  the 
facts  within  their  knowledge  requisite  to  a  correct  conclusion  by 
the  officers  upon  any  point  connected  with  the  case. 

RxTLB  37. — The  register  and  receiver  will  be  careful  to  reach,  if 
possible,  the  exact  condition  and  status  of  the  land  involved  by  any 
contest,  and  will  ascertain  all  the  facts  having  any  bearing  upon  the 
rights  of  parties  in  interest. 

Rule  38. — In  preemption  cases  they  will  particularly  ascertain  the 
nature,  extent,  and  value  of  alleged  improvements;  by  whom  made, 
and  when;  the  true  date  of  the  settlement  of  persons  claiming;  the 
steps  taken  to  mark  and  secure  the  claim,  and  the  exa<$t  status  of  the 
land  at  that  date  as  shown  upon  the  records  of  their  office. 

RtJLB  39. — ^In  like  manner,  under  the  homestead  and  other  laws,  the 
conditions  affecting  the  inception  of  the  alleged  right,  as  well  as  the 
subsequent  acts  of  the  respective  claimants,  must  be  fully  and  spe-- 
cifically  examined. 

Rule  40. — ^Due  opportunity  will  be  allowed  opposing  claimants  to 
confront  and  cross-examine  the  witnesses  introduced  by  either  party. 

Rule  41.— -No  testimony  will  be  excluded  from  the  record  by  the 
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register  and  receiver  on  the  ground  of  any  objection  thereto;  but 
when  objection  is  made  to  testimony  offered  the  exceptions  will  be 
noted,  and  the  testimony,  with  the  exceptions,  will  come  up  with 
the  case  for  the  consideration  of  the  Commissioner.  Officers  taking 
testimony  will,  however,  summarily  put  a  stop  to  obviously  irrelevant 
questioning. 

Rule  42. — ^Ui)on  the  day  originally  set  for  hearing,  and  upon  any 
day  to  which  the  trial  may  be  continued,  the  testimony  of  all  the  wit- 
nesses present  shall  be  taken  and  reduced  to  writing.  When  testi- 
mony is  taken  in  shorthand,  the  stenographer's  notes  must  be  written 
out,  and  the  written  testimony  then  and  there  subscribed  by  the  wit- 
ness and  attested  by  the  officer  before  whom  the  same  is  taken. 

18.— Appeals. 

RiTLB  43. — ^Api>eals  from  the  final  action  or  decisions  of  registers 
and  receivers  lie  in  every  case  to  the  Commissioner  of  the  Oeneral 
Land  Office.     (Revised  Statutes,  sections  453,  2478. ) 

In  cases  dismissed  for  want  of  prosecution  the  register  and  receiver 
will  by  registered  letter  notify  the  parties  in  interest  of  the  action 
taken)  and  that  unless  within  thirty  days  a  motion  for  reinstatement 
shall  be  made,  the  default  of  the  plaintiff  will  be  final,  and  that  no 
appeal  will  be  allowed;  which  notice  shall  be  given  as  provided  in 
circular  of  October  28,  1886  (5,  L.  D.,  204). 

If  such  motion  for  reinstatement  be  made  within  the  time  limited, 
the  local  officers  shall  take  action  thereon,  andgrantor  deny  itas  they 
deem  proper.  If  granted,  no  appeal  shall  lie.  If  overruled,  the  plain- 
tiff shall  have  the  right  of  appeal,  the  time  for  which  shall  be  thirty 
days,  and  run  from  the  date  of  written  notice  to  the  plaintiff. 

Rule  44. — ^After  hearingin  a  contested  case  has  been  had  and  closedi 
the  register  and  receiver  will,  in  writing,  notify  the  parties  in  interest 
of  the  conclusions  to  which  they  have  arrived,  and  that  thirty  days  are 
allowed  for  an  appeal  from  their  decision  to  the  Commissioner,  the 
notice  to  be  served  personally  or  by  registered  letter  through  the  mail 
to  their  last  known  address. 

Rule  45. — ^The  appeal  must  be  in  writing  or  in  print,  and  should  set 
forth  in  brief  and  clear  terms  the  specific  points  of  exception  to  the 
ruling  appealed  from. 

Rule  46. — Notice  of  appeal  and  copy  of  specification  of  errors  shall 
be  served  on  appellee  within  the  time  allowed  for  appeal,  and  appellee 
shall  be  allowed  ten  days  for  reply  before  transmittal  of  the  reSbrd  to 
the  General  Land  Office. 

Rule  47. — "So  appeal  from  the  action  or  decisions  of  the  register  and 
receiver  will  be  received  at  the  General  Land  Office  unless  forwarded 
through  the  local  officers. 

Rule  48. — ^In  case  of  a  failure  to  appeal  from  the  decision  of  the 
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local  officers,  their  decision  will  be  considered  final  as  to  the  facts  in 
the  case  and  will  be  disturbed  by  the  Commissioner  only  as  follows: 

1.  Where  fraud  or  gross  irregularity  is  suggested  on  the  face  of  the 
papers. 

2.  Where  the  decision  is  contrary  to  existing  laws  or  regulations. 

3.  In  event  of  disagreeing  decisions  by  the  local  officers. 

4.  Where  it  is  not  shown  that  the  party  against  whom  the  decision 
was  rendered  was  duly  notified  of  the  decision  and  of  his  right  of 
appeal. 

Ruus  49. — ^In  any  of  the  foregoing  cases  the  Commissioner  will 
reverse  or  modify  the  decision  of  the  local  officers  or  remand  the  case, 
at  his  discretion. 

Bulb  50. — ^All  documents  once  received  by  the  local  officers  must 
be  kept  on  file  mth  the  cases,  and  the  date  of  filing  must  be  noted 
thereon;  and  no  papers  will  be  allowed  under  any  circumstances  to 
be  removed  from  the  files  or  taken  from  the  custody  of  the  register 
and  receiver,  but  access  to  the  same,  under  proper  rules,  so  as  not  to 
interfere  with  necessary  public  business,  will  be  x>ermitted  to  the 
parties  in  interesti  or  their  attorneys,  under  the  supervision  of  those 
officers. 

14k— Reports  and  opinions. 

Rule  51. — ^IJpon  the  termination  of  a  contest,  the  register  and 
receiver  wiU  render  a  joint  report  and  opinion  in  the  case,  making 
full  and  si>ecific  reference  to  the  postings  and  annotations  upon  their 
records. 

Rule  52. — ^The  register  and  receiver  will  promptly  forward  their 
report,  together  with  the  testimony  and  all  the  papers  in  the  case,  to 
the  Commissioner  of  the  General  Land  Office,  with  a  brief  letter  of 
transmittal,  describing  the  case  by  its  title,  the  nature  of  the  contest, 
and  the  tract  involved. 

Rule  53. — ^The  local  officers  will  thereafter  take  no  further  action 
affecting  the  disposal  of  the  land  in  contest  until  instructed  by  the 
Commissioner. 

In  all  cases,  however,  where  a  contest  has  been  brought  against  any 
entry  or  filing  on  the  public  lands,  and  trial  has  taken  place,  the  entry- 
man  may,  if  he  so  desires,  in  accordance  with  the  provisions  of  the 
law  under  which  he  claims  and  the  rules  of  the  Department,  submit 
final  proof  and  complete  the  same,  with  the  exception  of  the  payment 
of  the  purchase  money  or  commissions,  as  the  case  maybe;  said  final 
proof  will  be  retained  in  the  local  land  office,  and  should  the  entry 
finally  be  adjudged  valid,  said  final  proof,  if  satisfactory,  will  be 
accepted  upon  the  payment  of  the  purchase  money  or  commissions, 
and  final  certificate  will  issue,  without  any  further  action  on  the  part 
of  the  entryman,  except  the  furnishing  of  a  nonalienation  affidavit 
by  the  entryman,  or  in  case  of  his  death,  by  his  legal  representatives. 
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In  such  cases  the  party  making  the  proof,  at  the  time  of  submitting 
the  same,  will  be  required  to  pay  the  fees  for  reducing  the  testimony 
to  writing. 

16. — ^Tfeucation  of  costs. 

BuiiE  54. — ^Parties  contesting  preemption,  homestead,  op  timber- 
culture  entries  and  claiming  preference  rights  of  entry  under  the 
second  section  of  the  act  of  May  14,  1880  (21  Stat.,  140),  must  pay 
the  costs  of  contest. 

Rule  55. — In  other  contested  cases  each  party  must  pay  the  costs 
of  taking  testimony  upon  his  own  direct  and  cross  examination. 

Rule  56. — ^The  accumulation  of  excessive  costs  under  Rule  54  will 
not  be  permitted;  but  when  the  officer  taking  testimony  shall  rule  that 
a  course  of  examination  is  irrelevant  and  checks  the  same,  under  Rule 
41,  he  may,  nevertheless,  in  his  discretion,  allow  the  same  to  proceed 
at  the  sole  cost  of  the  party  making  such  examination.  This  rule  will 
apply  also  to  cross-examination  in  contests  covered  by  the  provisions 
of  Rule  55. 

RuiiB  57. — ^Where  i)arties  contesting  preemption,  homestead,  or 
timber-culture  entries  establish  their  right  of  entry  under  the  preemp- 
tion or  homestead  laws  of  the  land  in  contest  by  virtue  of  actual  set- 
tlement and  improvement,  without  reference  to  the  act  of  May  14, 
1880,  the  cost  of  contest  will  be  adjudged  under  Rule  55. 

Rule  58. — Registers  and  receivers  will  apportion  the  cost  of  contest 
in  accordance  with  the  foregoing  rules,  and  may  require  the  party 
liable  thereto  to  give  security  in  advance  of  trial,  by  deposit,  or  other- 
wise, in  a  reasonable  sum  or  sums,  for  payment  of  the  costs  of  tran- 
scribing the  testimony. 

Rule  59. — The  costs  of  contest  chargeable  by  registers  and  receivers 
are  the  legal  fees  for  reducing  testimony  to  writing.  No  other  con- 
test fees  or  costs  will  be  allowed  to  or  charged  by  those  officers  directly 
or  indirectly. 

Rule  60. — Contestants  must  give  their  own  notices  and  pay  the 
expenses  thereof. 

RlTLE  61. — Upon  the  termination  of  a  trial,  any  excess  in  the  sum 
deposited  as  security  for  the  costs  of  transcribing  the  testimony  will 
be  returned  to  the  proper  party. 

Rule  62. — When  hearings  are  ordered  by  the  Commissioner  or  by 
the  Secretary  of  the  Interior,  upon  the  discovery  of  reasons  for  sus- 
pension in  the  usual  course  of  examination  of  entries,  the  preliminary 
costs  will  be  provided  from  the  contingent  fund  for  the  exx)enses  of 
local  land  offices. 

Rule  63. — ^The  preliminary  costs  provided  for  by  the  preceding 
section  will  be  collected  by  the  register  and  receiver  when  the  parties 
are  brought  before  them  in  obedience  to  the  order  of  hearing. 

Rule  64. — ^The  register  and  receiver  will  then  require  proper 
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proyision  to  be  made  for  such  farther  notification  as  may  become 
necessary  in  the  usual  progress  of  the  case  to  final  decision. 

Bulb  65. — ^The  register  and  receiver  will  append  to  their  report  in 
each  case  a  statement  of  costs  and  the  amount  actually  paid  by  each 
of  the  contestants,  and  also  a  statement  of  the  amount  deposited  to 
secure  the  payment  of  the  costs,  how  said  sum  was  apportioned,  and 
the  amount  returned,  if  any,  and  to  whom. 

16.— Appeals  from  deofgiona  r«deotlng  applicationa  to  enter  pnbUo  landa. 

BuuB  66. — ^For  the  purpose  of  enabling  appeals  to  be  taken  from 
the  rulings  or  action  of  the  local  of&cers  relative  to  applications  to  file 
upon,  enter,  or  locate  the  public  lands  the  following  rules  will  be 
observed: 

1.  The  register  and  receiver  will  indorse  ux)on  eveiy  rejected  appli- 
cation the  date  when  presented  and  their  reasons  for  rejecting  it. 

2.  They  will  promptly  advise  the  party  in  interest  of  their  action 
and  of  his  right  of  appeal  to  the  Commissioner. 

3.  They  will  note  upon  their  records  a  memorandum  of  the  trans- 
action. 

Bulb  67. — The  party  aggrieved  will  be  allowed  thirty  days  from 
receipt  of  notice  in  which  to  file  his  apx)eal  in  the  local  land  office. 
Where  the  notice  is  sent  by  mail,  five  days  additional  will  be  allowed 
for  the  transmission  of  notice  and  five  for  the  return  of  the  appeaL 

BxTLB  68. — ^The  register  and  receiver  will  promptly  forward  the 
api)eal  to  the  Oeneral  Land  Office,  together  with  a  full  report  upon 
the  case. 

Bulb  69. — ^This  rex)ort  should  recite  all  the  facts  and  the  proceed- 
ings had,  and  must  embrace  the  following  particulars: 

1.  A  statement  of  the  application  and  rejection,  with  the  reasons 
for  the  rejection. 

2.  A  description  of  the  tract  involved  and  a  statement  of  its  status, 
as  shown  by  the  records  of  the  local  land  office. 

3.  Beferences  to  all  entries,  filings,  annotations,  memoranda,  and 
correspondence  shown  by  the  record  relating  to  said  tract  and  to  the 
proceedings  had. 

BuuB  70. — ^Bules  43  to  48,  inclusive,  and  Bule  93  are  applicable  to 
all  appeals  from  deoisloiis  of  registers  and  receiveia. 

n. 
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Bulb  71. — ^The  proceedings  in  hearings  and  contests  before  survey- 
ors-general shall,  as  to  notices,  depositions,  and  other  matters,  be  gov- 
erned as  nearly  as  may  be  by  the  rules  prescribed  for  proceedings 
before  registers  and  receivers,  unless  otherwise  provided  by  law. 
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m. 

PROCEEDINGS  BEFORE  THE  COMMISSIONER  OF  THE 
GENERAL  LAND  OFFICE  AND  SECRETARY  OF  THE 
INTERIOR. 

1.— Examination  and  argument 

Rule  72. — ^When  a  contest  has  been  closed  before  the  local  land 
officers  and  their  report  forwarded  to  the  General  Land  Office,  no 
additional  evidence  will  be  admitted  in  the  case,  unless  offered  under 
stipulation  of  the  parties  to  the  record,  except  where  such  evidence 
is  presented  as  the  basis  of  a  motion  for  a  new  trial  or  in  support  of  a 
mineral  application  or  protest;  but  this  rule  will  not  prevent  the 
Commissioner,  in  the  exercise  of  his  discretion,  from  ordering  further 
investigation  when  necessary. 

RX7I4E  73. — ^After  the  Commissioner  shall  have  received  a  record  of 
testimony  in  a  contested  case,  thirty  days  will  be  allowed  to  expire 
before  any  action  thereon  is  taken,  unless,  in  the  judgment  of  the 
Commissioner,  public  policy  or  private  necessity  shall  demand  sum- 
mary action,  in  which  case  he  will  proceed  at  his  discretion,  first  noti- 
fying the  attorneys  of  record  of  his  proposed  action. 

RuiiE  74. — ^When  a  case  is  pending  on  appeal  from  the  decision  of 
the  register  and  receiver  or  surveyor-general,  and  argument  is  not 
filed  before  the  same  is  reached  in  its  order  for  examination,  the  argu- 
ment will  be  considered  closed,  and  thereafter  no  further  arguments 
or  motions  of  any  kind  will  be  entertained  except  upon  written  stipu- 
lation duly  filed  or  good  cause  shown  to  the  Commissioner. 

Rule  75. — ^If  before  decision  by  the  Commissioner  either  party 
should  desire  to  discuss  a  case  orally,  reasonable  opportunity  therefor 
wUl  be  given  in  the  discretion  of  the  Commissioner,  but  only  at  a  time 
to  be  fixed  by  him  upon  notice  to  the  opposing  counsel,  stating  time 
and  specific  points  upon  which  discussion  is  desired;  and  except  as 
herein  provided,  no  oral  hearings  or  suggestions  will  be  allowed. 

8.— Rehearing  and  revievr. 

RuiiB  76. — ^Motions  for  rehearing  before  registers  and  receivers,  or 
for  review  or  reconsideration  of  the  decisions  of  the  Commissioner  or 
Secretary,  will  be  allowed,  in  accordance  with  legal  principles  appli- 
cable to  motions  for  new  trials  at  law,  after  due  notice  to  the  opposing 
party. 

RnuB  77. — ^Motions  for  rehearing  and  review,  except  as  provided  in 
Rule  114,  must  be  filed  in  the  office  wherein  the  decision  to  be  affected 
by  such  rehearing  or  review  was  made  or  in  the  local  land  office,  for 
transmittal  to  the  General  Land  Office;  and,  except  when  based  upon 
newly  discovered  evidence,  must  be  filed  within  thirty  days  from 
notice  of  such  decision. 
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Rule  78. — ^Motions  for  rehearing  and  review  must  be  accompanied 
by  an  affidavit  of  the  party,  or  his  attorney,  that  the  motion  is  made 
in  good  faith,  and  not  for  the  purpose  of  delay. 

Rule  79. — The  time  between  the  filing  of  a  motion  for  rehearing  or 
review  and  the  notice  of  the  decision  upon  such  motion  shall  be 
excluded  in  computing  the  time  allowed  for  appeal. 

Rule  80. — ^No  officer  shall  entertain  a  motion  in  a  case  after  an 
appeal  from  his  decision  has  been  taken. 

8. — ^Appeals  from  the  CommisBioner  to  the  Secretary. 

BXTLE  81. — No  appeal  shall  be  had  from  the  action  of  the  Commis- 
sioner of  the  General  Land  Office  affirming  the  decision  of  the  local 
officers  in  any  case  where  the  party  or  parties  adversely  affected 
thereby  shall  have  failed,  after  due  notice,  to  appeal  from  such  deci- 
sion of  said  local  officers. 

Subject  to  this  provision,  an  appeal  may  be  taken  from  the  decision 
of  the  Commissioner  of  the  General  Land  Office  to  the  Secretary  of 
the  Interior  upon  any  question  relating  to  the  disposal  of  the  public 
lands  and  to  private  land  claims,  except  in  case  of  interlocutory  orders 
and  decisions  and  orders  for  hearing  or  other  matter  resting  in  the 
discretion  of  the  Commissioner.  Decisions  and  orders  forming  the 
above  exception  will  be  noted  in  the  record,  and  will  be  considered  by 
the  Secretary  on  review  in  case  an  appeal  upon  the  merits  be  finally 
allowed. 

RuiE  82. — ^When  the  Commissioner  considers  an  appeal  defective, 
he  will  notify  the  party  of  the  defect,  and  if  not  amended  within 
fifteen  days  from  the  date  of  the  service  of  such  notice  the  appeal 
may  be  dismissed  by  the  Secretary  of  the  Interior  and  the  case  closed. 

Rule  83. — ^In  proceedings  before  the  Commissioner  in  which  he  shall 
formally  decide  that  a  party  has  no  right  of  appeal  to  the  Secretary,  the 
party  against  whom  such  decision  is  rendered  may  apply  to  the  Sec- 
retary for  an  order  directing  the  Commissioner  to  certify  said  proceed- 
ings to  the  Secretary  and  to  suspend  further  action  until  the  Se<»retary 
shall  pass  upon  the  same. 

Rule  84. — ^ApjflS^cations  to  the  Secretary  under  the  preceding  rule 
shall  be  made  in  writing,  under  oath,  and  shall  fully  and  specifically 
set  forth  the  grounds  upon  which  the  application  is  made. 

Rule  85. — ^When  the  Commissioner  shall  formally  decide  against 
the  right  of  an  appeal,  he  shall  suspend  action  on  the  case  at  issue  for 
twenty  days  from  service  of  notice  of  his  decision,  to  enable  the  party 
against  whom  the  decision  is  rendered  to  apply  to  the  Secretary  for  an 
order,  in  accordance  with  Rujes  83  and  84. 

Rule  86. — ^Notice  of  an  appeal  from  the  Commissioner's  decision 
must  be  filed  in  the  General  Land  Office  and  served  on  the  appellee 
or  his  counsel  within  sixty  days  from  the  date  of  the  service  of  notice 
of  such  decision. 
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Rule  87. — ^When  notice  of  the  decision  is  given  through  the  mails 
by  the  register  and  receiver  or  sarveyor-general,  five  days  additional 
will  be  allowed  by  those  officers  for  the  transmission  of  the  letter  and 
five  days  for  the  return  of  the  appeal  through  the  same  channel  before 
reporting  to  the  General  Land  Office. 

Rule  88. — Within  the  time  allowed  for  giving  notice  of  appeal  the 
appellant  shall  also  file  in  the  General  Land  Office  a  specification  of 
errors,  which  specification  shall  clearly  and  concisely  designate  the 
errors  of  which  he  complains. 

Rule  89. — He  may  also,  within  the  same  time,  file  a  written  argu- 
ment, with  citation  of  authorities,  in  support  of  his  appeal. 

RXTLE  90. — ^A  failure  to  file  a  specification  of  errors  within  the  time 
required  will  be  treated  as  a  waiver  of  the  right  of  appeal,  and  the 
case  will  be  considered  closed. 

Rule  91. — ^The  appellee  shall  be  allowed  thirty  days  from  the  expira- 
tion of  the  sixty  days  allowed  for  appeal  in  which  to  file  his  argument. 

Rule  92. — ^The  appellant  shall  be  allowed  thirty  days  from  service 
of  argument  of  appellee  in  which  to  file  argument  strictly  in  reply,  and 
no  other  or  further  arguments  or  motions  of  any  kind  shall  be  filed 
without  permission  of  the  Commissioner  or  Secretary  and  notice  to  the 
opposite  party. 

Rule  93. — ^A  copy  of  the  notice  of  appeal,  specification  of  errors,  and 
all  arguments  of  either  party  shall  be  served  on  the  opi)osite  party 
within  the  time  allowed  for  filing  the  same. 

Rule  94. — Such  service  shall  be  made  personally  or  by  registered 
letter. 

Rule  95. — ^Proof  of  personal  service  shall  be  the  written  acknowl- 
edgment of  the  party  served  or  the  affidavit  of  the  person  making  the 
service,  attached  to  the  papers  served,  and  stating  time,  place,  and 
manner  of  service. 

Rule  96. — Proof  of  service  by  registered  letter  shall  be  the  affidavit 
of  the  person  mailing  the  letter,  attached  to  a  copy  of  the  post-office 
receipt. 

Rule  97. — Fifteen  days,  exclusive  of  the  day  of  mailing,  will  be 
allowed  for  the  transmission  of  notices  and  papers  by  mail,  except  in 
case  of  notice  to  resident  attorneys,  when  one  day  will  be  allowed. 

Rule  98. — ^Notice  of  interlocutory  motions  and  proceedings  before 
the  Ck)mmissioner  and  Secretary  shall  be  served  personally  or  by  regis- 
tered letter,  and  service  proved  as  provided  in  Rules  94  and  95. 

Rule  99. — ^No  motion  affecting  the  merits  of  the  case  or  the  regular 
order  of  proceedings  will  be  entertained  except  on  due  proof  of  service 
of  notice. 

Rule  100. — ^Ex  parte  cases  and  cases  in  which  the  adverse  party 
does  not  appear  will  be  governed  by  the  foregoing  rules  as  to  notices 
of  decisions,  time  for  appeal,  and  filing  of  exceptions  and  arguments, 
as  far  as  applicable.    In  such  cases,  ho  we  ver,  the  right  to  file  additional 
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evidence  at  any  stage  of  the  proceedings  to  care  defects  in  the  proof 
or  record  will  be  allowed. 

Rule  101. — ^No  x>erson  hereafter  appearing  as  a  party  or  attorney 
in  any  case  shall  be  entitled  to  a  notice  of  the  proceedings  who  does  not 
at  the  time  of  his  appearance  file  in  the  office  in  which  the  case  is 
pending  a  statement  in  writing,  giving  his  name  and  post-office  address 
and  the  name  of  the  party  whom  he  represents;  nor  shall  any  person 
who  has  heretofore  appeared  in  a  case  be  entitled  to  a  notice  unless 
within  fifteen  days  after  being  requested  to  file  sach  statement  he 
shall  comply  with  said  requirement. 

Bulb  102. — ^No  x>erson  not  a  party  to  the  record  shall  intervene  in  a 
case  without  first  disclosing  on  oath  the  nature  of  his  interest. 

Rule  103. — When  the  Ck)mmissioner  makes  an  order  or  decision 
affecting  the  merits  of  a  case  or  the  regular  order  of  proceedings  therein, 
he  will  cause  notice  to  be  given  to  each  party  in  interest  whose  address 
is  known. 

4i— Attomeya. 

RULE  104. — In  all  cases,  contested  or  ex  parte,  where  the  parties  in 
interest  are  represented  by  attorneys,  such  attorneys  will  be  recog* 
nized  as  fuUy  controlling  the  cases  of  their  respective  clients. 

RxTLB  105. — ^AU  notices  will  be  served  upon  the  attorneys  of  record- 

Rule  106. — ^Notice  to  one  attorney  in  a  case  shall  constitute  notice 
to  all  counsel  apx>earing  for  the  party  represented  by  him,  and  notice 
to  the  attorney  will  be  deemed  notice  to  the  party  in  interest. 

Rule  107. — ^All  attorneys  practicing  before  the  General  Land  Office 
and  Department  of  the  Interior  must  first  file  the  oath  of  office  pre- 
scribed by  section  3478,  United  States  Revised  Statutes. 

Rule  108. — ^In  the  examination  of  any  case,  whether  contested  or 
expartSy  the  attorneys  employed  in  said  case,  when  in  good  standing 
in  the  Department,  for  the  preparation  of  arguments,  wUl  be  allowed 
full  opx>ortunity  to  consult  the  records  of  the  case,  the  abstracts,  field 
notes,  and  tract  books,  and  tiie  corresx>ondence  of  the  General  Land 
Office  or  of  the  Department  not  deemed  privileged  and  oonfiderUial; 
and  whenever,  in  the  judgment  of  the  Ck)mmissioner,  it  would  not 
jeopardize  any  public  or  official  interest,  may  make  verbal  inquiries 
of  chiefs  of  divisions  at  their  respective  desks  in  respect  to  the  x>ai)ers 
or  status  of  said  case;  but  such  inquiries  will  not  be  made  to  said 
chiefs  or  other  clerks  of  division  except  upon  consent  of  the  Commis- 
sioner, Assistant  Commissioner,  or  chief  clerk,  and  will  be  restricted 
to  hours  between  11  a.  m.  and  3  p.  m. 

Rule  109. — ^Any  attorney  detected  in  any  abuse  of  the  above  privi- 
leges, or  of  gross  misconduct,  upon  satisfactory  proof  thereof,  after  due 
notice  and  hearing,  shall  be  prohibited  from  further  practicing  before 
the  Department. 

Rule  110. — Should  either  party  desire  to  discuss  a  case  orally  before 
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the  Secretary,  opportunity  will  be  afforded  at  the  discretion  of  the 
Department,  but  only  at  a  time  specified  by  the  Secretary  or  fixed  by 
stipulation  of  the  parties,  with  the  consent  of  the  Secretary,  and  in  the 
absence  of  such  stipulation  or  written  notice  to  opposing  counsel,  with 
like  consent,  specifying  the  time  when  argument  will  be  heard. 

Rule  111. — The  examination  of  cases  on  appeal  to  the  Commissioner 
or  Secretary  will  be  facilitated  by  filing  in  printed  form  such  argu- 
ments as  it  is  desired  to  have  considered* 

5. — Declaiona. 

Rule  112. — ^Decisions  of  the  Commissioner  not  appealed  from  within 
the  period  prescribed  become  final,  and  the  case  will  be  regularly  closed. 

Rule  113. — ^The  decision  of  the  Secretary,  so  far  as  respects  the 
action  of  the  Executive,  is  final. 

Rule  114. — ^Motions  for  review  and  motions  for  rehearing  before 
the  Secretary  must  be  filed  with  the  Commissioner  of  the  General 
Land  Office  within  thirty  days  after  notice  of  the  decision  complained 
of,  and  will  act  as  a  supersedeas  of  the  decision  until  otherwise 
directed  by  the  Secretary. 

Such  motion  must  state  concisely  and  specifically  the  grounds  upon 
which  it  is  based,  and  may  be  accompanied  by  an  argument  in  sup- 
I)ort  thereof. 

On  receipt  of  such  motion,  the  Commissioner  of  the  General  Land 
Office  will  forward  the  same  immediately  to  this  Department,  where 
it  will  be  treated  as  "special."  If  the  motion  does  not  show  proper 
grounds  for  review  or  rehearing,  it  will  be  denied  and  sent  to  the  files 
of  the  General  Land  Office,  whereupon  the  Commissioner  will  remove 
the  suspension  and  proceed  to  execute  the  judgment  before  rendered. 
But  if,  upon  examination,  proper  grounds  are  shown,  the  motion  will 
be  entertained  and  the  moving  party  notified,  whereupon  he  will  be 
allowed  thirty  days  within  which  to  serve  the  same,  together  with  all 
argument  in  support  thereof,  on  the  opposite  party,  who  will  be  allowed 
thirty  days  thereafter  in  which  to  file  and  serve  an  answer,  after 
which  no  further  argument  will  be  received.  Thereafter  the  case  will 
not  be  reopened  except  under  such  circumstances  as  would  induce  a 
court  of  equity  to  grant  relief  against  a  judgment  of  a  court  of  law. 
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Abandonment. 

See  Ocntest. 

Absence,  JLeave  of« 

Sec  Jiesidenee. 

Accounts. 

Circalar  inatracticnifl  of  Kay  14, 1805,  with 
respect  to  unearned  fees  and  unofficial 
moneys 572 

Circalar  instructions  of  December  26, 1896, 
with  respect  to  unearned  fees  and  unofficial 
moneys 573 

Adverse  Claim. 

See  Mining  Claim. 

The  term  as  used  in  the  act  of  April  7, 
1896,  held  to  mean  valid  adverse  claim 582 

Alabama  Lands. 

See  Mineral  Land. 

Alaska. 

See  Final  Proof. 

The  right  of  pnrohase  conferred  upon  in- 
dividuids  or  corporations  engage<i  in  trade 
or  manufactures  is  limited  to  land  actually 
occupied  for  such  purposes,  not  to  exceed 
in  any  case  one  hundred  and  sixty  acres ...  7 
.  The  right  to  purchase  lands  in  Alaska  for 
purposes  of  trade  or  manufactures  dooH  not 
extend  unconditionally  to  one  hundred  and 
sixty  acres,  but  only  to  so  much  as  may  be 
actually  occupied  for  the  purposes  named, 
in  no  case  to  exceed  one  hundred  and  sixty 
acres 283 

The  survey  of  a  tract  of  land  in,  with  a 
view  to  the  purchase  thereof,  must  be  re- 
jected where  the  alleged  trade  or  business 
to  be  transacted  thereon  is  entirely  pros- 
pective and  no  improvonents  have  been 
placed  on  said  land 245 

The  evident  intendment  of  section  12,  act 
of  March  3,  1891,  is  that  claimants  must  be 
in  possession  and  occupying  the  tracts 
sought  to  be  entered  for  the  purpose  of  trade 
or  manufactures,  at  the  date  of  application 
to  have  the  survey  made,  with  such  trade  or 
manufactures  in  actual  operation 280 

The  land  taken  uuder  section  12,  act  of 
March  3, 1891,  must  be  nearly  as  practicable 
in  a  square  form 280 

The  requirement  that  soch  land  shall  be 
taken  in  "square  form  *'  means  that  the  tract 
claimed  should  be  surveyed  in  the  form  of 
a  rectangular  equilateral  parallelogram,  as 
nearly  as  the  configuration  of  the  land  will 
permit 283 
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In  a  survey  under  the  act  of  March  3, 1891, 
the  claim  must  be  as  nearly  practicable  in  a 
square  form,  and  not  include  land  to  which 
the  natives  have  prior  righto  by  virtue  of 
actual  occupation 335 

A  survey  that  does  not  follow  the  require- 
ment as  to  square  form,  will  not  be  approved 
on  the  ground  that  the  irregularity  in  form 
is  necessary  in  order  to  exclude  swamp  land, 
as  there  is  no  statutory  provision  excepting 
such  lands  fh>m  purchase 337 

The  government  is  not  bound  by  an  erro- 
neous approval  of  field  notes  and  plat  of 
survey,  under  section  13,  act  of  March  3, 1891, 
to  issue  patent  oontriuy  to  the  provisions 
of  said  act  requiring  land  to  be  token  as 
nearly  as  practicable  in  a  square  form....  442 

Alienation. 

A  transferee  whose  title  is  acquired  after 
cancellation  of  an  entry  is  charged  with 
notice  of  such  action 28 

The  sale  of  part  of  the  land  settled  upon 
and  claimed  by  a  homesteader  disqualifies 
him  as  an  applicant 87 

Amendment. 

Seej^n^;  PraeUee. 

Appeal. 

See  PracHe: 

Application. 

To  outer,  filed  for  lands  restored  to  entry 
under  a  decision  of  the  Supreme  Court,  prior 
to  the  time  fixed  therefor  by  the  Depart- 
ment, should  not  be  allowed 407 

Pending  for  land  covered  by  a  private 
claim  should  not  be  disposed  of  without 
opportunity  for  the  assertion  of  righto  there- 
under in  the  event  of  the  disallowance  of 
such  claim 185 

Por  reinstotoment  of  private  cash  entries 
under  the  act  of  April  7, 1896,  should  not  be 
rf^ected  on  account  of  adverse  claims,  with- 
out due  notice,  and  opportunity  to  be  heard 
as  against  said  claims -582 

To  enter  properly  rejected  by  final  deci- 
sion of  the  Department,  under  the  rulings 
then  in  force,  can  not  be  reinstot«d  with  a 
view  to  favorable  action  under  a  changed 
construction  of  the  law.  The  applicant  in 
such  case  may  make  a  new  application  if  he 
is  qualified,  and  no  intervening  righto  have 

attached 452 
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To  eater,  in  conflict  with  a  railroad  indem- 
nity aelection  may  be  considered  in  connec- 
tion with  final  action  on  the  selection 513 

Timber  Culture. 

To  enter,  not  settlement,  initiates  right 
nnderthetimber-cnlturelaw 1 

With  Contest. 

To  enter  filed  with  a  timber-cnltnre  con* 
test  is  dependent  npon  the  result  of  the 
contest,  whether  it  bo  the  first  or  second  con- 
test; and,  where  for  any  caose  the  second 
oontest  fails,  or  never  attaches  by  reason  of 
the  cancellation  of  the  entry  onder  the  first 
contest,  the  application  filed  with  the  sec- 
ond contest  does  not  serve  to  reserve  the 
land  after  the  disposal  of  said  cont«st,  bnt 
falls  with  it,  and  confers  no  right  upon  the 
applicant !!• 

To  make  timber-oolture  entry,  filed  with 
a  timber-culture  contest,  prior  to  the  repeal 
of  the  timber-culture  law,  if  not  returned  to 
the  local  office  on  thesuooesafnl  termination 
of  the  contest,  is  a  pending  appUcation  that 
operates  toexclude  the  land  from  the  adverse 
appropriation  of  an  intervening  applicant. .  2S0 

To  eater,  filed  with  a  second  contest  does 
not  secure  any  right  to  the  applicant  if  the 
successful  contestant  in  the  prior  suit  fails 
to  exercise  his  preferred  right 878 

Arid  I^and. 

See  22e«ervoir  Land$. 

Cancellatioii. 

An  entry  inadvertently  canceled  on  the 
report  of  a  special  agent,  pending  the  appli- 
cation of  the  entryman  for  a  hearing,  should 
be  reinsteted,  with  due  opportunity  given 
for  the  entryman  and  intervening  claimauto 
to  be  heard 54 

Order  of,  without  notice  to  the  entcyman 
is  ineffective 113,1(12 

Of  an  entry  without  notice  to  a  transferee, 
whose  interest  appears  of  record,  while  ir- 
regular, is  not  void  for  want  of  Jurisdiction, 
if  the  entryman  was  duly  notified  of  the 
adverse  proceeding 175 

Certillcation. 

See  Patent, 

Certiorari* 

An  application  for,  will  not  be  granted, 
where  it  appears  that  the  Commissioner's 
decision,  if  before  the  Secretary  on  appeal, 
would  bo  affirmed 402 

A  writ  of,  is  not  a  writ  of  right,  but  lies 
in  the  descretion  ^of  the  Secretary  of  the 
Interior,  and  issues  when  an  affirmative 
showing  is  made  of  substantial  ii^ustlce  in 
the  decision  rendered  below 529 

Circulars  and  Instructions. 

See  Table$  qf,  iMtge  xiz. 

Coal  JLand. 

The  i>rofuroDce  right  of  entry  conferred 
by  section  2348,  R.  S.,  is  dependent  upon  the 
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opening  and  improving  of  a  coal  mine  on 
public  land  that  is  in  the  actual  possession 
of  the  applicant 110 

It  is  not  necessary  to  show  that  coal  has 
been  developed  on  all  parts  of  a  forty-acre 
tract;  if  coal  lias  been  discovered  thereon, 
the  applicant  is  entitled  to  the  whole  of  such 
legal  subdivision 1 16 

An  entry  made  by  an  association  under 
the  proviso  to  section  2348,  B.  S.,  may  em- 
brace by  legal  subdivisions  six  hundred  and 
forty  acres,  including  the  legal  snbdiviskma 
on  which  the  mining  improvemente  are  ao< 
tuaUy  situated,  whether  the  land  covered 
by  said  improvement:)  is  coal  or  agricultural 
land 127 

Under  an  entry  made  by  an  association 
the  land  must  appear  to  be  mineral  in  char- 
acter as  a  present  fact  and  from  actual  pro- 
duction of  coal,  but  the  development  of 
coal  on  each  forty-acre  subdivision  is  not 
requisite 127 

On  the  fsilure  of  a  coal  claimant  to  per* 
feet  title  within  the  statutory  period,  the 
work  done  by  him  inures  to  the  benefit  of  a 
valid  adverse  claim  then  asserted  for  the 
land  involved M3 

Conflrmatlon* 

Act  OF  March  3,  1891. 

An  entry  canceled  without  notice  to  tiie 
entryman  at  the  passage  of  said  act  is  in 
law  an  existing  entry  and  confirmed  by  sec- 
tion 7  if  otherwise  within  the  provisions  of 
said  act 102 

An  order  of  cancellation  without  notice  to 
a  record  transferee  is  irregular,  but  not  void ; 
and  an  entry  thus  canceled  prior  to  the  pas- 
ssge  of  said  act  is  not  confirmed  by  section 
7  thereof,  as  the  provisions  of  said  section  sre 
only  applicable  to  entries  subsisting  at  the 
passage  of  the  act 175 

The  confirmation  of  an  entry  under  sec- 
tion 7  for  the  benefit  of  a  transferee  is  not 
contemplated  by  said  statute  in  case  of  a 
transfer  prior  to  the  issuance  of  final  cer- 
tificate  833 

The  confirmatory  pro\isions  for  the  bene- 
fit of  transferees  are  not  limited  to  cases 
where  the  encumbrance  has  hem  made  of 
record 481 

The  fact  that  proceedings  have  been  in- 
stituted by  the  government  againat  an 
entry  at  the  date  of  ito  encumbrance  does 
not  defeat  confirmation  thereof  for  the  bene- 
fit of  a  transferee 481 

Com  mutation. 

See  Entry,  subtitle  Timber  culUw€, 

Contest. 

See  dmUitant;  ProUtt 

Generally. 

The  local  ofllce  has  no  authority  to  enter- 
tain  imd  act  njion  au  application  to  contest 
an  approved  swamp-land  selection 901 
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Allowed  during  the  pendesey  on  appeal 
of  a  prior  suit  Involving  the  same  land  ia 
without  jnrijidiction.... 877 

Daring  the  pendency  of  an  appeal  the 
local  office  has  no  JuriBdiction  to  entertain 
a,  affecting  the  land  involved,  and  evidence 
submitted  at  such  a  bearing  can  have  no 
effect  as  against  the  entry  nnder  attack 448 

Should  nut  be  allowed  on  an  isaae  that  haa 
been  considered  and  finally  determined  in  a 
prior  suit  involvinf;  the  rights  of  the  entry- 
man 485 

An  entryman  is  entitled  to  be  heard  on  an 
issue  raised  as  to  the  qualifications  of  an 
adverse  claimant,  though  such  issue  may 
have  been  tried  and  determined  as  between 
said  claimant  and  a  third  party  in  a  prior 
proceeding 479 

Where  a  second,  is  filed  on  grounds  set 
forth  in  the  first,  with  an  additional  allega- 
tion as  to  the  disqualification  of  the  first 
contestant  as  an  entryman,  and  the  entry 
under  attack  is  canceled  as  the  result  of  the 
first  suit,  and  the  contestant  therein  makes 
entry  under  his  preferred  right,  it  is  not 
competent  for  the  local  office  to  order  a  hear- 
ing on  the  second,  as  against  the  entry  then 
of  record 522 

The  failure  of  the  local  office  to  dismiss  a, 
for  default  on  the  part  of  the  contestant 
will  not  operate  to  prevent  the  filing  of  a 
second,  and  the  issuance  of  notice  thereon, 
nor  Interfere  with  any  rights  attaching 
thereunder 284 

A  second,  may  be  properly  entertained  on 
a  charge  that  the  entryman  has  failed  to 
comply  with  the  law  since  the  hearing  in  the 
former  suit 817 

Filed  during  the  pendency  of  a  prior  suit 
must  fail  if  before  service  of  notice  there- 
under the  entryman  without  knowledge  of 
such  contest  has  cured  his  default,  and  it  is 
neither  alleged  nor  proven  that  the  prior 
suit  was  collusive 558 

One  who  assists  another  to  procure  an  en- 
try by  furnishing  the  money  for  the  requi- 
site fees,  will  not  be  permitted  to  attack  the 
good  faith  of  said  entry  in  his  own  interest. .  186 

The  failure  of  an  intervening  entryman 
to  specify  any  reason,  on  dae  opportunity 
given,  why  his  entry  should  not  be  canceled 
and  the  preferred  right  of  a  successful  con- 
testant recognised,  warrants  the  cancella- 
tion of  his  entry  and  precludes  such  entry- 
man  from  thereafter  attacking  the  entry  of 
the  successful  contestant  on  a  charge  that 
should  have  been  set  up  nnder  the  rule  to 
show  cause 522 

After  a  hearing  has  been  directed  by  the 
Department  on  the  charge  set  forth  in  an 
affidavit  of,  the  subsequent  retraction  of  the 
statements  in  the  corroboratory  affidavit 
does  not  warrant  the  General  Land  Office  in 
revoking  the  order  for  the  hearing  isaned 
nnder  departmental  direction 285 


Paga 

The  eharge  that  a,  was  begun  under  a 
speculative  contract  with  a  tldrd  party,  if 
proven,  will  not  affect  the  aubsftjuent  entry 
of  the  tract  involved,  after  its  restoratioB 
to  the  public  domain,  by  the  widow  of  the 
contestant  in  her  own  right,  the  oontestaot 
having  died  prior  to  the  conclusion  of  the 
suit 256 

Rights  of  adverse  ontrymen,  dependent 
upon  priority  of  settlement,  may  be  adjudi- 
cated in  the  absence  of  a  formal  contest  as 
between  them  on  evidence  submitted  by 
them  in  defense  of  their  rights  against  a 
third  party 400 

On  ollegod  priority  of  settlement  being 
withdrawn  on  a  disclaimer  of  interest  on 
the  part  of  the  adverse  entryman,  and  his 
application  to  amend  his  entry  so  as  to  em- 
brace difierent  land,  should  be  reinstated, 
with  all  rights  incident  thereto,  on  the  with- 
drawal of  the  entryman  *s  application  for 
amendment 341 

The  receiver,  acting  alone,  has  no  author- 
ity to  dismiss  a 548 

Homestead. 

On  the  ground  of  priority  of  settlement, 
most  fail  if  the  allegation  is  not  established 
by  some  preponderance  of  the  evidence 50 

In  a,  against  an  entry  on  the  ground  of  a 
prior  settlement  right,  the  burden  of  proof 
is  upon  the  contestant  to  show  that  his  set- 
tlement antedates  both  the  entry  and  settle- 
ment of  the  contestee,  and  if  ho  fails  to  show 
such  priority  the  entry  must  stand 201 

In  a,  Involving  priority  of  settlement, 
doubt  as  to  the  fact  of  priority,  or  a  finding 
of  simultaneous  settlement,  does  not  Justify 
an  arbitrary  division  of  the  land  between 
the  parties,  or  on  award  thereof  to  the  high- 
est bidder 201,400 

Against  a  soldier's  homestead  declaratory 
statement  is  invalid,  and  a  subsequent 
amendment  thereof  does  not  confer  any 
priority  as  against  an  interrening  contest 
begun  after  the  homesteader  has  made  entry 
under  liis  declaratory  statement 2 

In  a,  against  the  entry  of  a  deceased 
homesteader  the  heirs  should  be  made  party 
thereto,  but,  if  they  are  not  so  included  in 
such  proceeding,  and  the  Commissioner 
thereafter  remands  the  case  with  leave  to 
amend,  such  right  of  amendment,  so  allowed. 
Is  not  defeated  by  a  subsequent  intervening 
contest • 55 

Contestant. 

See  Protectant. 

An  intervening  entry  will  not  defeat  the 
preferred  right  of  a  snoceesful,  who  faila  to 
receive  notice  of  cancellation,  if  anch  failure 
is  not  due  t-o  want  of  diligence  on  his  part.  250 

One  who  files  an  affidavit  of  contest  pend- 
ing the  disposition  of  a  prior  sait  against 
the  same  entry  is  not  entitled  to  notice  of 
cancellation  if  the  entry  is  canceled  nnder 
the  prior  proceedings 378 
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In  ftoontMtwherein  the,  alleges  a  saperior 
right  in  himself  to  the  iMid  it  is  incumbent 
apon  him  to  establish  his  qualifications  as 
anentryman 472 

Under  the  supervisory  authority  of  the 
D^iartment  a  preference  right  of  entry  may 
be  accorded  a  party  through  whoso  efforts 
an  entry  is  canceled,  though  he  may  not  be 
entitled  to  be  heard  as  a,  against  such  entry .  514 

Desert  JLand. 

See  Entry. 

The  mere  lact  that  a  tract  of  arid  land  is 
traversed  by  an  irrigating  canal  is  not  suf- 
ficient iu  itself  to  constitute  reclamation 
thereof,  nor  take  it  out  of  the  class  of  lands 
subject  to  desert  entry 138 

The  act  of  March  3, 1877,  did  not  reduce 
the  price  oC  within  the  limits  of  railroad 
grants  to  single  minimum;  nor  did  the 
amendatory  act  of  March  3,  1801,  operate  to 
reduce  the  price  of  such  lands  embraced 
within  entries  under  the  original  act,  but 
on  which  final  proof  had  not  been  submitted 
at  the  passage  of  the  amendatory  act 450 

By  the  provisions  of  sections  6  and  7, 
added  to  the  act  of  March  3,  1877,  by  the 
amendatory  act  of  March  8, 1891,  the  price 
of  desert  lands  entered  under  the  act  of 
1801  is  fixed  at  one  dollar  and  twenty-five 
cents  per  acre,  irrespective  of  their  situa- 
tion with  relation  to  the  limits  of  railroad 
grants 674 

Donation  Claim. 

On  the  death  of  a  qualified  claimant  who 
has  complied  with  all  the  requirements  of 
the  law  in  the  Initiation  of  his  claim,  and 
subsequent  maintenance  thereof,  up  to  the 
date  of  his  deatlj,  the  heirs  of  such  claimant 
become  qualified  grantees  irrespective  of 
any  question  as  to  their  citizenship. • 106 

Under  act  of  section  8,  September  27, 1850, 
proof  of  compliance  with  law  up  to  thedate 
of  the  donee's  death  is  all  that  is  required 
in  the  matter  of  final  proof  on  the  part  of 
the  heirs,  and  it  is  not  material  in  such  case 
by  whom  said  proof  is  submitted 186 

A  plea  of  equitable  estoppel  set  up  by 
intervening  adverse  claimants,  as  against 
the  rights  of  heirs  under  a,  on  account  of 
their  alleged  failure  to  assert  their  rights  in 
due  season,  cannot  be  considered  by  the 
Department,  if  it  finds  that  under  the  dona- 
tion law  said  heirs  are  entitled  to  a  patent; 
and  especially  is  the  Department  limited  to 
such  course,  in  view  of  the  fact  that  said 
law  prescribes  no  limit  of  time  within 
which  final  proof  may  be  made  by  the  claim- 
ant or  his  heirs  at  law 166 

The  provisionB  of  the  act  of  July  26,  1804, 
are  not  applicable  to  a,  pending  before  the 
Land  Department  at  the  passage  of  said  act, 
and  in  which  final  proof  had  been  submitted 
prior  thereto 166 
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The  act  of  July  6, 1804,  providing  for  the 
completion  of  donation  claims,  treated  lauds 
covered  by  donation  notiflcatiousas  reserved 
thereby  from  other  disposition 560 

Entry. 

See  AppUeaHan,  Final  Proqf. 

Gknkrally. 

Made  in  the  interest  of  another  is  fraudu- 
lent and  must  bo  canceled 140 

Can  not  bo  amended  under  section  2372, 
R.S.,  if  the  certificate  of  Ihe  original  pur- 
chaser has  been  assigned,  or  his  right  trans- 
ferred  389 

An  Intervening  adverse  claim  of  record 
bars  the  allowance  of  an  amendment  under 
the  provisions  of  section  2372,  K.  S 383 

The  notice  given  an  entryman  of  the  rev- 
ocation of  an  order  suspending  his,  is  insuf- 
ficient- if  not  definite  and  certain  in  its 
terms 240 

Inadvertently  canceled  on  the  report  of  a 
special  agent  pending  application  for  hear^ 
Ing  should  be  reinstated 54 

Desert  Land. 

See  Final  Proof!  Payment 

An  adverse  settlement  claim  will  not 
defeat  a,  if  due  priority  of  right  is  not 
shown  thereunder 436 

By  the  act  of  August  4,  1804,  extending 
the  time  for  compliance  Mith  the  law.  Con- 
gress relieved  all  entrymen  firom  expendi- 
ture and  proof  for  one  year,  and  the  entry 
year,  not  the  calendar  year,  was  meant.  In 
the  application  of  said  provisions  to  partic- 
ular cases,  if  the  entryman  was  in  default 
for  a  3'car  ending  in  1804  the  act  should  bo 
applied  to  cure  the  default  for  that  year;  if 
not  in  default  for  the  year  ending  in  1804,  ho 
should  be  excused  for  the  entry  year  begin- 
ning in  1801 

An  entryman  under  the  act  of  1877  who, 
after  the  expiration  of  his  entry,  and  prior 
to  the  passage  of  the  act  of  July  26, 1804, 
elects  to  proceed  under  tlie  amendatory  act 
of  1801,  takes,  by  way  of  the  extension  of 
time  under  said  act  of  1804,  the  same  privi- 
lege as  though  his  entry  had  been  originally 
made  under  said  act  of  1801 

HOMESTRAD. 

Tlie  right  to  make  a  second,  will  not  be 
accorded  to  one  who  relinquishes  his  prior 
entry  on  account  of  a  money  consideration 
or  its  equivalent 87 

Second,  allowed  prior  to  the  actual  can- 
cellation of  the  first,  though  irregular,  may 
stand,  ill  the  absence  of  other  objection 440 

An  application  to  make  a  second,  under 
the  act  of  December  2n,  1804,  must  be  denied 
where  the  first  entr>'  is  canceled  on  a  con- 
test charging  abandonment 404 

When  it  appears  that  an  entry  fails  be- 
cause of  the  entryman*s  negligence  in  the 
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matter  of  aaomrtaining  prior  adverse  rights, 
he  will  not  he  allowed  to  make  a  second,  if 
at  the  date  of  his  application  for  snch  priv- 
ilege there  is  a  qoalifled  adverse  claimant 
for  the  land  applied  for 87 

If  one  in  good  faith,  claiming  the  right  to 
make  a  second,  settles  upon  the  land  snh- 
ject  to  entrjs  and  applies  for  the  resto- 
ration of  his  himiestead  right,  and  permis- 
sion to  enter  the  land  so  settled  upon,  and 
is  adjudged  to  be  entitled  to  make  such  en- 
try, snoh  Judgment  validates  his  acts  of 
settlement 63 

Embracing  non-contigtious  tracts  may  be 
equitably  confirmed  where  tho  non-conti- 
guity arises  through  tho  necessary  cancella- 
tion of  theentry  as  to  one  of  the  subdivisionH 
covered  thereby,  on  account  of  a  prior  ad- 
verse claim  thereto,  and  where  said  entry 
was  made  in  ignorance  of  snch  adverse 
right 3« 

Timber  Cultcrb. 

Rights  under  the  timber>culture  law  are 
initiated  by  the  application  to  enter 1 

An  entryman  is  not  entitled  to  commute 
his  entry  under  tho  act  of  March  3, 1891,  if 
he  is  not  a  bona  fide  resident  of  the  State 
in  which  the  land  is  situated 0 

Evidence. 

Filed  after  the  close  of  the  hearing  and 
the  appeal  from  the  decision  thereon  may 
be  considered  in  tho  interest  of  tho  gov- 
ernment     34 

Rule  35  of  Practice  does  not  require  a  com- 
mission to  issue  to  the  officer  who  may  be 
designated  to  take  evidence  thereunder 140 

It  is  within  the  supervisory  authority  of 
the  Secretary  of  tho  Interior  to  take  cogni- 
sance at  any  time  of  the  action  of  a  court- 
of  record  convicting  a  party  of  perjury  com- 
mitted in  the  testimony  given  by  him  in  the 
case  under  couHideration 580 

Filing. 

A  pre-emption,  made  sul\)ect  to  a  with- 
drawal under  the  arid-land  act  of  October  2, 
1888,  that  i»  awaiting  action  by  Congress, 
may  be  suspended  until  such  action  is  taken .  483 

Final  Proof. 

See  Payment. 

On  the  submission  of  pre-emption,  u'tidor 
an  order  of  republication,  the  proof  as  origi- 
nally made  shonld  not  be  accepted  in  the 
presence  of  a  protest  against  snch  action 
by  an  adverse  claimant 180 

In  the  disposition  of  a  case  arising  on  a 
protest  against,  where  a  hearing  is  ordered 
to  determine  priority  of  right,  and  evidence 
duly  submitted,  the  respective  rights  of  the 
parties  as  well  as  tho  regularity  of  tho  proof 
should  be  con8i<lere<l 358 

Submitted  on  a  desert  entry  of  unsurveyed 
land,  if  found  unsatisflictoiy,  and  the  entry- 


Page, 
man  fails  to  furnish  sapplemental  proof  as 
required,  may  be  r^ected,  and  the  entry 
canceled » 410 

When  submitted  under  amended  Rule  53 
of  Practice,  pending  the  disi>osition  of  a 
contest  involving  the  land,  it  should  bo  hdd 
for  appropriate  action  in  the  event  the  entry 
is  adjudged  valid,  and  until  such  time  no 
action  can  be  legally  taken  thereon  by  way 
of  proceedings  on  protest  in  the  local  office.  444 

Tlie  Territory  of  Alaska  is  constituted  a 
laud  district  by  statute,  and  proof  on  en- 
tries therein  must  be  made  within  said  dis- 
trict  ^ 194 

Honiestead* 

See  Entry;  Oklahoma  Lands. 

A  settler  under  the  act  of  If  ay  14,  1880, 
who  has  complied  with  the  law  for  the  requi- 
site period  nt  tho  date  of  application  to  en- 
ter, has  a  vested  and  devisable  interest 188 

To  exclude  land  from  entry  on  account  of 
the  limestone  thereon,  it  must  appear  that 
the  land  is  more  valuable  for  tho  stono  than 
for  agriculture ^ 358 

The  anif  ndment  of  sections  2289  and  2290, 
R.  S.,  by  the  act  of  March  3,  1891,  does  not 
authorize  entry  under  the  homestead  law  of 
lands  included  within  the  limits  of  an  incor- 
porated town 462 

The  sale  by  a  settler  of  part  of  the  land 
settled  upon  disqualifies  hhu  as  an  applicant 
for  the  right  of  entry  under  the  homestead 
law 87 

Where  a  single  woman  makes  an  entr^', 
and  thereafter  marries  a  man  who  has  a 
similar  claim,  and  the  husband  dies,  the 
widow  is  entitled  to  snbmitproof  under  tho 
claim  of  her  deceased  husband,  and  also 
maintain  her  own  claim,  by  compliance  with 
the  law  in  the  matter  of  residence,  if  no  ad- 
verso  right  attached  thereto  during  the 
time  her  legal  residence  was  on  the  land 
covered  by  her  husband's  entry 52 

Soldiers'  Additional. 

The  validity  of  an  entry  is  not  affected 
by  tho  fact  that  it  is  made  for  the  benefit  of 
another 462 

There  is  no  statutory  authority  for  the 
certification  of  additional  rights,  nor  is  such 
action  necessary  to  the  exercise  of  the  ad- 
ditional right  of  entry  either  by  tlio  soldier 
or  his  transferee 152 

The  act  of  March  3,  1893,  providing  for 
the  perfection  of  title  under  entries  made 
on  "certificates  of  right,*'  was  for  the  pro- 
tection only  of  persons  holding  under  tho 
certificates  issued  by  the  Commissioner  of 
the  General  Land  Office  in  accordance  witli 
the  circular  regulations  of  May  17,  1877 495 

Under  the  act  of  August  18, 1894,  validat- 
ing outstanding  additional  certificates  in 
the  hands  of  bona  fide  purchasers,  a  dupli- 
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oaie  certificate  nuiy  iaane  to  iiiioh  a  par- 
chaser,  in  the  name  of  tbe  soldier,  on  due 
■bowing  of  the  Iom  of  the  original,  and  the 
farther  fact  that  it  has  not  been  located. . .  123 

The  act  of  August  18.  18M,  providing  for 
the  approval  of  a  certain  class  of  entries, 
does  not  contemplate  the  confirmation  of 
entries  made  on  land  not  subject  thereto, 
and  hence  can  not  be  invoked  for  tbe  pro- 
tection of  such  an  entry  made  on  lands  oc- 
onpied  for  trade  and  bosinees 502 

Indemnity* 

See  Railroad  OrarU;  Sekofd  Land;  Swamp 
Land. 

Indian  Iiands* 

See  Oklahoma  Lands. 

The  Secretary  of  the  Interior  has  dne  ao- 
thority  under  the  law,  and  by  virtue  of  hiH 
snpeni'lsory  power,  to  cancel  the  entries  of 
snch  pnrchasers  of  Otoe  and  Misaonrla,  as 
are  In  defanlt  in  the  matter  of  deferred 
payments. 143 

Directions  glTen  for  notice  to  all  purchas* 
ers  of  Otoe  and  Missouria,  that  opportn- 
nity  will  he  given  for  payment  of  arrears 
with  a  rebate  of  ten  years*  interest  (as 
agreed  to  by  the  Indians),  and  that  on  foil- 
nre  lo  settle  in  such  manner  their  entries 
will  be  canceled 143 

Instructions  and  Circulars. 

See  TahUM  t/,  page  xix. 

Isolated  Tract* 

An  eighty-acre  tract  will  not  be  ot<dered 
into  market  as  an,  where  one  of  the  forty- 
acre  subdivisions  embraced  therein  is  part 
of  a  quarter  section  the  whole  of  which  is 
vacant  public  land 690 

Jurisdiction* 

See  Contest ;  Praetiee. 

In  the  exercise  of  its  proper  supervision 
over  the  disposition  of  the  public  lands  the 
Department  may  waive  questions  affecting 
the  regularity  of  proceedings  lielow,  and 
render  such  Judgment  as  seems  Just  and 
proper  in  the  case 813 

Land  Department* 

The  local  officers  are  notrequired  to  trans- 
act business  out  of  office  hours,  but  official 
acts  thus  x>erformed  are  not  invalid 640 

The  receiver  Acting  alone  has  no  authority 
to  dismiss  a  contest 548 

Mineral  Land* 

See  Coal  Land;  Mining  Claim;  School 
Land. 

In  proceedings  under  a  protest  against  an 
agriciiltnrfll  entry,  in  which  the  mineral 
charncf  er  of  the  land  is  alleged,  the  harden 
of  proof  is  with  the  agrionltnral  claimant, 
if  tliu  land  is  retnme<l  as  mineral  in  the 
surveyor-general's  report  then  in  force 34 
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The  bavd«D  of  proof  rests  wltk  a  pcotes- 
taat  who  attacks  an  agricultaral  entry  em 
the  ground  of  the  "known  "  mineral  char- 
acter of  the  land  at  date  of  entry,  irrespec- 
tive of  the  fact  that  tbe  land  may  have  been 
returned  as  mineral  after  the  allowaaoe  of 
the  agricoltural  entry 34 

Land  must  be  held  mineral  in  character  if 
mineral  has  been  found  thereon,  and  the 
evidence  shows  that  a  person  of  ordinary 
prudence  would  be  Justified  in  further  ex- 
penditores,  wiUi  a  reasonable  prospect  ct 
success  in  developing  a  valuable  mine 417 

In  a  controversy  as  to  the  character  of 
Alaskan  land  between  a  town-site  appUeaat 
and  a  mineral  claimant,  where  the  mining 
claim  is  of  record  at  the  date  of  the  town-site 
application,  a  settlement  prior  to  the  act  of 
March  3, 1891,  confers  no  right  that  relieves 
the  town-site  applicant  fh>m  the  harden  of 
proof. 417 

Land  containing  gold  in  sufficient  quan- 
tities to  Justify  men  of  ordinary  prudence 
in  the  expenditure  of  money  and  labor  in 
mining  developments  must  be  regarded  as 
mineral  in  character 34 

The  absence  of  active  mining  operations 
will  not  bo  held  to  negative  an  allegation  as 
to  the  mineral  character  of  the  land,  where 
such  land  is  at  tbe  time  involved  in  litiga- 
tion     35 

The  provisions  of  the  act  of  March  3, 1883, 
with  respect  to  the  public  offering  of  Ala- 
bama lands  returned  as  containing  coal  or 
iron,  must  bo  followed,  whether  tbe  land  is 
properly  or  improperly  so  classified 2Sl 

Land  containing  petroleum  does  not  fall 
within  the  contemplation  of  the  mineral 
laws 222 

To  exclude  land  firom  appropriation  under 
the  homestead  law,  on  the  ground  that  it 
contains  a  valuable  bed  of  limestone,  it  must 
affirmatively  appear  that  the  land  is  mors 
valuable  on  account  of  the  stone  than  for 
agrlcolture 353 

niinini^  Claim. 

A  lode  or  vein  is  not  ** known  to  exist" 
within  a,  (hnn  the  recorded  notice  of  the  lo- 
cation thereof,  in  the  absenceof  a  prior  dis- 
covery of  a  valuable  vein  or  lode  therein. . .  470 

In  the  case  of  a  mineral  entry  by  an  asso- 
ciation there  must  be  a  discovery  shown  on 
each  twenty  acres  of  the  lan'A  so  entered. . .  222 

Compliance  with  law  on  the  part  of  a  min- 
eral olairoant,  who  is  at  such  time  holding 
under  color  of  title,  will  accrue  to  his  benefit 
on  the  acquirement  of  the  )egal  title 267 

THicnt)  a  claimant  owns  a^oining  clidms 
the  annual  work  may  be  done  on  one  of  said 
claims,  if  such  work  is  designed  for  the 
improvement  or  development  of  tbe  group. 
In  such  case,  however,  the  burden  of  proof 
is  upon  the  ownor  to  show  that  the  work 
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done  tends  to  the  development  of  the  prop- 
erty as  n  whole,  and  that  each  work  is  a  part 
of  a  general  scheme  of  improvement 267 

The  failare  of  a  mineral  claimant  to  per< 
form  the  reqnisite  amount  of  annnal  work  on 
his  claim  renders  the  same  sal^ect  to  reloca- 
tion  287 

In  the  notice  posted  on  a,  the  book  and 
page  of  the  record  should  he  given  of  the 
location  on  which  the  official  survey  is  made, 
and  failare  to  comply  with  this  requirement 
will  necessitate  newnotice 604 

If  not  properly  described  in  the  survey, 
it  'is  iDCumbent  upon  the  Secretary,  if  the 
matter  comes  before  him,  to  require  a  new 
survey,  and  new  notice  of  application,  and 
if  daring  the  period  of  republication  an  ad- 
verse claim  is  filed  it  is  entitled  to  consider- 
ation  305 

The  local  officers  may  properly  refuse  to 
accept  and  file  an  adverse  claim  tendered  out 
of  office  hours  on  the  sixtieth  day  of  publi- 
cation; but  if  such  claim,  so  tendered,  is 
accepted  and  filed  it  must  be  regarded  as  filed 
in  time 546 

The  adverse  proceedings  provided  for  in 
section  2325  R.  S.,  contemplate  only  suits 
between  adverse  mineral  claimants,  and  does 
not  have  in  view  adjudications  respecting 
the  character  of  land  as  between  agricul> 
tural  and  mineral  claimants 173 

In  determining  whether  an  adverse  Judi- 
cial proceeding  has  been  instituted  within 
the  statutory  period,  the  Department  will 
not  undertime  to  review  an  order  of  a  court 
of  competent  Jurisdiction  recognizing  the 
initiation  of  such  proceedings  within  said 
I>eriod,  while  the  suit  so  begun  is  pending 
within  said  court 20 

A  mineral  claimant,  who  in  his  applica- 
tion temporarily  excludes  part  of  his  claim 
in  oonfiict  with  an  adverse  agricultural  en- 
try, does  not  thereby  absolutely  waive  all 
claim  to  the  land  so  excluded,  but  may  there- 
after assert  his  right  thereto,  by  way  of 
protest  against  the  proof  of  the  agricultural 
entryman 84 

A  Judicial  award  of  the  right  of  posses- 
sion to  an  adverse  placer  claimant  as  against 
a  lode  applicant  does  not  preclude  depart- 
mental inquiry  on  the  allegation  of  the  lode 
claimant  that  said  placer  claim,  as  subse- 
quently applied  for,  embraces  known  lodes, 
if  such  question  was  not  in  issue  before  the 
court,  nor  determined  by  its  Judgment;  but 
if  such  allegation  of  the  lode  claimant  is 
sustained  on  such  inquiry,  he  will  be  lim- 
ited to  the  land  necessary  to  the  use  and  en- 
joyment of  the  lode 05 

A  judicial  determination  that  an  adverse 
claimant  is  not  entitled  to  possession  is  con- 
clusive upon  the  Department,  irrespective 
of  any  reasons  the  court  may  have  assigned 
for  its  judgment 305 
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A  protest  against  a  mineral  application, 
filed  after  the  period  of  publication,  wiU  not 
be  considered  by  the  Department  on  appeal, 
unless  it  is  shown  that  the  xn^testant  has 
an  interest  in  the  ground  involved,  and  that 
the  law  has  not  been  complied  with  by  the 
appUcaat 60 

The  final  certificate  of  a  mineral  entry 
will  not  be  allowed  to  embraoe  the  name  of 
one  who  fails  to  show  that  he  owned  an 
interest  in  the  claim  at  the  date  of  applica- 
tion, or  that  subsequently,  and  prior  to 
entry,  he  acquired  such  interest  from  a 
legal  applicant 112 

The  cancellation  of  a  mineral  entry  does 
not  in  itself  render  the  ground  covered 
thereby  subject  to  relocation 118 

A  mineral  entry  canoeled  without  notice 
to  the  entryman  must  be  reinstated  irre- 
spective of  any  intervening  adverse  claim . .  113 

A  lode  location  on  al  bed  or  ledge  of  lime- 
stone is  not  authorised  under  the  provisions 
of  the  mining  laws 853,806 

A  placer  applicant  will  not  be  allowed  to 
amend  hia  application  so  as  to  embrace 
therein  veins  or  lodes  discovered  by  others 
after  the  location  of  the  placer  claim,  but 
prior  to  the  applioation  therefor,  and  not 
included  in  said  applioation  as  originally 
submitted 05 

The  discovery  and  location  of  a  placer 
establishes  the  right  to  the  possession  of 
the  superficial  area  within  its  boundu-ies 
for  all  purposes  incident  to  the  use  and 
operation  of  the  same  as  a  placer;  such 
location,  however,  does  not  give  title  or 
right  of  possession  to  lodes  within  its  lim- 
its, or  preclude  the  right  of  discovery  and 
location  thereof  by  others 05 

In  the  exercise  of  the  right  to  make 
placer  entry  of  building  stone  conferred  by 
section  1,  act  of  August  4, 1802,  a  discovery 
preceding  the  entry  is  necessary,  and  no 
right  attaches  in  favor  of  the  entryman 
until  he  makes  application  to  enter 822 

Under  the  provisions  of  section  1,  act  of 
August  4,  1802,  no  rights  are  secured  prior 
to  application,  and  if  at  such  time  the  lands 
are  not  subject  to  entry  the  claim  under 
said  act  must  be  rejected 320 

Prior  to  the  passage  of  the  act  of  August 
4, 1802,  there  was  no  authority  to  locate  and 
purchase  lands  chiefly  valuable  for  building 
stone  under  the  placer  mining  laws.  (See 
also  p.  516,  of  this  volume) 320 

Land  containing  petroleum  is  not  for  snoh 
reason  subject  to  entry  as  a  placer 222 

Notice. 

See  PraeUce, 

Oklahoma  JLands. 

See  Town  Lot,  and  TownsiU. 
Presence  within  the  Territory,  after  the 
act  authorisijig  the  Preeideiit  to  open  the 
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same  to  settiemexit,  bnt  prior  to  the  prod*- 
maiion  iMued  ttaereiuider,  will  not  dU- 
qnolify  the  settler  if  be  wait  not  then  within 
said  Territory  for  the  parpose  of  selectin); 
lands,  and  by  his  presence  therein  secured  j 

noadvantago 63 

Entry  irithin  the  Territory  d  aring  the  pro-         ' 
hibited  period  by  passing  through  the  coon-         j 
try  over  a  pnblio  highway  does  not  operate 
to  disqualify  an  appUoant  for  land  within 
theSaoaodFoxoonntry 186 

A  person  who  at  the  boar  of  opening  is 
rightfally  on  reserved  land  within  said 
Territory  (the  "government  acre")  is  by 
reaaon  of  snch  preseooe  disqoaUfled  from 
making  the  mn  on  the  day  of  opening,  bat 
is  not  necessarily  disqualified  from  there* 
after  making  entry  of  lands  in  said  Terri- 
tory If  by  bis  presence  therein  he  secured  no 
advantage  over  others 522 

By  the  proclamation  of  the  President 
declaring  the  Cherokee  Outlet  open  to  settle- 
ment, and  providing  regulations  for  the 
acquisition  of  settlement  rights  therein,  a 
strip  of  land  one  hundred  feet  in  width 
immediately  within  the  outer  boundary  of 
the  entire  tract  then  opened  to  settlement 
was  set  apart  for  the  occupancy  of  intend- 
ing settlers;  and,  if  it  be  conceded  that  the 
Secretary  of  the  Interior  could  thereafter 
modify  said  regulation,  such  action  could 
only  be  taken  after  the  notice  required  by 
thestatute 633 

Persons  making  the  run  from  the  hundred- 
foot  strip  of  land  set  apart  for  their  occu- 
pancy are  not  disqualifled  as  settlers  by  the 
fact  that  in  entering  thereon  they  passed 
over  an  adjacent  Indian  reservation 633 

Under  the  statutes  of  Kansas  the  owner- 
ship of  land  is  not  divested  by  the  execution 
of  a  mortgage  thereon,  hence  a  mortgagor 
in  that  State  can  not  plead  that  by  reason  of 
such  mortgage  he  is  not  "seized  in  fee"  of 
the  said  land^  and  therefore  is  not  disquali- 
fled as  a  homestoader  under  section  20,  act 
of  May  2, 1890 251 

A  quitclaim  deed  of  a  small  tract  of  land 
to  township  authorities  for '  *  road  purposes, '  * 
executed  by  one  who  previously  owned  one 
hundred  and  sixty  acres,  effectually  divests 
the  grantor  of  title  to  the  land  so  conveyed, 
and  he  is  consequtuitly  thereafter  not  the 
owner  of  one  hundred  and  sixty  acres 
within  the  moaning  of  section  20,  act  of 
May  2, 1899 251 

The  special  provision  in  section  20,  act  of 
May  2,  1890,  limiting  the  right  of  home- 
stead entry  to  persons  not  "seised  in  fee 
simple  of  one  hundred  and  sixty  acres,  etc.," 
is  not  repealed  by  the  general  provisions  in 
section  5,  act  of  March  3,  1891,  amending 
section  2289,  K.  S 547 

A  tax  sale  iu  the  State  of  Kansas  dof  s  not 
operate  to  divest  the  original  owner  of  title 


until  a  deed  is  made  thereunder,  and,  prior 
to  snch  time,  would  therefore  not  relieve  an 
entryman  fh>m  the  disqualification  imposed 
by  section  20,  act  of  May  2, 1890,  upon  per- 
sons who  are  "seised  in  fee  simple  of  one 
hundred  and  sixty  acres  of  land  " 547 

OflTerlnir. 

Withdrawal  of  "<»ffered  "  lands  abrogates 
the  offering  and  brings  them  within  the  cat- 
egory of  "nnoffered**  lands 412 

Patent. 

The  inadvertent  issuance  of  a,  on  an  entry 
that  is  in  partial  conflict  with  a  prior  entry 
deprives  the  Department  of  further  Juris- 
diction over  the  traot  in  controversy;  and 
a  final  certificate  therefor,  subsequently 
issued  on  the  earlier  entry,  must  be  can- 
celed, though  the  original  entry  on  which 
such  certificate  rests  may  be  permitted  to 
remain  of  record 165 

Certification  under  the  raUroad  grant  of 
June  3,  1856,  equivalent  to 310 

Certification  under  the  act  of  August  S, 
1854,  is  of  no  effect  if  the  land  was  in  fact 
excepted  from  the  grant S43.4G0 

Section  2448,  Bevised  Statutes,  is  applica- 
ble only  where  the  right  to,  exists  in  the 
entryman  at  the  time  of  his  death 457 

The  Department  may  properly  direct  the 
cancellation  of  the  record  of  an  incomplete, 
that  was  in  fact  never  issued,  but  was  en- 
tered of  record  through  mistake 588 

Payment. 

*  The  tender  of  proof  and,  is  an  act  that 
may  be  invoked  by  the  claimant  for  his  pro- 
tection, but  can  not  be  used  by  a  contestant 
to  defeat  the  operation  of  the  act  of  July 
26,  1894,  extending  the  time  for  proof  and 
payment;  nor  will  an  intorvening  contest, 
resting  alone  on  the  charge  of  failure  to 
make  proof  and  payment  within  the  statu- 
tory iMriod,  have  such  effect 248 

The  purchase  price  of  land  to  the  receiver 
before  the  acceptance  of  final  proof  is  at 
the  risk  of  the  purchaser 282 

The  act  of  July  26,  1894,  extended  the 
time  on  desert  entries  for  making  proof  and, 
for  one  year  beyond  the  time  at  which  the 
same  were  due,  or  would  thereafter  become 
due  under  the  law  as  then  existing.  Said 
act  is  not  limited  to  entries  alone  which 
were  alive  at  that  date,  but  is  also  applica- 
ble to  entries  which  remained  of  record  at 
the  date  of  its  passage 293 

The  Joint  resolution  of  September  30, 1890, 
with  re8i>ect  to  the  extension  of  time  for, 
is  not  applicable  to  a  commuted  homestead 
entry 804 

An  extension  of  time  in  which  to  make, 
on  a  commuted  homestead  entry  is  not 
authorised  by  the  Joint  resolution  of  Sep- 
tember 30,  1890,  nor  by  the  act  of  July  26, 
1894 467 


*ror  "restrictive,"  in  the  second  line  on  p.  249  read  retroaetive. 
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Page. 

Practice. 

See  JtvUa  qf^  Cited  and  Oonttnud. 
page  XXI. 

Revised  roles  of 502 

The  receiver,  acting  alone,  has  no  au- 
thority to  dismiss  a  contest,  and  such  action 
can  not  be  validated  by  a  subsequent  joint 
notice  thereof  from  the  registerandrecei  ver .  548 

Amendment. 

Sight  of,  when  aUowable,  not  defeated  by 
intervening  contest 55 

The  right  to  amend  im  affidavit  of  contest 
should  be  recognised  where  no  new  ground 
of  attack  is  introduced  thereby 285 

Appeal. 

Will  not  lie  from  the  action  of  the  Com- 
missioner in  canceling  an  entry  under  direc- 
tions issued  in  a  departmental  decision  that 
has  become  final 478 

The  right  to  intervene  and  be  beard  on, 
may  be  properly  accorded  a  protestant  who 
shows  an  interest  in  the  suluect-maiter  of  a 
contest 12 

Should  not  be  dismissed  on  account  of 
insufficient  proof  of  the  service  of  notice 
thereof,  without  opportunity  given  to  show 
that  the  service  was  in  fact  duly  made, 
where  the  adverse  party  appears  and  does 
not  object  to  the  service 529 

A  motion  to  dismiss  an,  taken  fh>m  an 
action  lying  within  the  discretion  of  the 
Commissioner  will  not  be  considered  where 
the  appeal  has  been  duly  allowed,  and  the 
case  presents  a  new  question  for  depart- 
mental adjudication 293 

Notice  of,  served  upon  a  duly  recognized 
agent  of  a  railroad  company  is  a  proper  and 
sufficient  service 331 

On  appeal  tram,  the  denial  of  an  applica- 
tion to  contest  an  entry  the  appellant  is  not 
required  to  serve  the  entryman  with  notice 
thereof 412 

Failure  to,  in  time  can  not  be  excused  on 
the  ground  that  in  the  notice  of  the  decision 
the  period  accorded  for  appeal  was  errone- 
ously stated  as  thirty  instead  of  sixty  days, 
where  the  appellant  has  had  the  benefit  of 
the  full  x>criod,  and  the  adverse  party  takes 
no  advantage  through  said  error 106 

In  a  case  decided  by  the  local  office  where 
one  of  the  parties  afTectod  adversely  fails  to, 
but  another  party  thereto  does,  the  whole 
case  comes  before  the  Oeneral  Land  Office 
for  disposition  on  its  merits,  and  not  under 
rule  48  of  practice 562 

During  the  pendency  of,  the  local  office 
has  no  authority  to  allow  contest  proceed- 
ings agidnst  the  lands  involved 448 

Costs. 

A  contestant  who  seeks  to  secure  the 
right  of  entry  solely  on  the  ground  of  prior* 
ity  of  settlement  is  not  required  to  pay  the, 
incurred  by  other  parties  to  the  suit 251 


':  Pago. 

Notice. 

See  appwU. 

Of  an  order  revoking  the  suspension  of  an 
entry  must  be  definite  in  its  terms  to  charge 
the  entryman  therewith 240 

In  the,  of  contest  issued  by  the  local  office 
the  charges  as  laid  in  the  information  need 
not  be  set  out  in  the  language  of  the  inform- 
ant; it  is  sufficient  if  the  grounds  and  pur- 
pose of  the  contest  are  stated  briefly 140 

Reheaaing. 

nulelU,  amended 406 

The  transfer  of  a  case,  during  the  hearing;, 
from  one  townsite  board  to  another  is  iin 
ground  for  a,  where  all  the  testimony  is  re- 
duced to  writing  and  before  the  board  th.at 
rendered  judgment 578 

Review. 

Rule.114,  amended 406 

Affidavits  should  not  be  submitted  with  a 
motion  for,  for  the  purpose  of  supplying 
facts  that  should  have  formed  a  part  of  the 

case  as  presented  in  the  first  instance 28 

E\'idence  submitted  under  a  second  con- 
test allowed  before  the  final  disposition  of 
the  first  can  not  be  considered  in  support  of 
a  motion  for,  of  the  decision  rendered  in  the 
prior  case 377 

Preemption. 

An  entry,  covering  land  that  is  mineral  in 
character,  and  made  with  the  knowledge  of 
prior  mineral  locations  thereon,  and  of  the 
fact  that  the  land  was  at  such  time  regarded 
by  many  in  the  vicinity  as  valuable  for  tlio 
mineral  therein,  must  be  canceled  as  having 
been  allowed  for  "known  "  mineral  land. . .    35 

lu  the  case  of  a  filing  made  after  the  re- 
peal of  the  pre-emption  law  the  burden  of 
proof  rests  with  the  pre-emptor,  as  against 
an  adverse  claimant,  to  show  settlement 
prior  to  said  repeal  and  residence  as  required 
bylaw 189 

A  pre*emptor  who  makes  homestead  entry 
of  a  part  of  the  land  embraced  within  bin 
filing,  thereby  abandons  all  right  under  his 
pre-emption  claim 539 

Price  of  JLand* 

See  Pftblic  Land. 

Private  Claim. 

A  patent  having  issued  to  the  beneficiary 
in  accordance  with  the  terms  of  the  special 
act  of  July  2,1836,  on  application  and  pay- 
ment for  the  land  embraced  therein,  a  e'en- 
elusive  presumption  arises,  as  against  a 
contrary  claim  on  the  part  of  the  heir  of  said 
beneficiary',  that  all  the  requirements  of  said 
act  were  complied  with  by  said  beneficiary, 
including  the  reUnquishment  of  the  lands 
specified  in  said  act,  a  condition  on  which 
said  act  was  dependent  for  its  operative 
force 130 
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On  tlie  diBaOowance  of«  and  direction  fplr- 
en  for  the  disposition  of  i>ending  claims 
under  the  public  land  laws,  due  opportunity 
to  be  heard  should  be  accorded  such  claim- 
ants   185 

By  the  terms  of  section  14,  act  of  March  3, 
1801,  a  claim  of  ownership,  aaserted  under  a 
Hezican,  can  not  be  considered  as  against  a 
homestead  entry  on  which  final  certificate 
has  issued  prior  to  tlio  confirmation  of  said 
grant* 193 

Private  Entry. 

The  act  of  April  7, 1898,  providing  for  the 
reinstatement  and  confirmation  of  certain, 
on  condition  that  such  action  should  only 
be  taken  In  the  absence  of  intervening  ad- 
verso  claims,  contemplated,  by  such  excep- 
tion, valid  adverse  claims,  and  inquiry  as  to 
the  character  of  apparent  adverse  claims 
may  therefore  be  properly  made  on  applica- 
tion for  action  under  said  statute 582 

Protest. 

Filed  by  a  State  against  the  allowance  of 
an  entry  should  be  corroborated  in  accord- 
ance with  the  rules  of  practice 813 

Protestant. 

Who  shows  interest  is  entitled  to  inter- 
vene and  be  heard  on  appeal 12 

Public  Land. 

Lands  within  an  abandoned  military  res- 
ervation subject  to  disposition  under  the 
act  of  August  23,  1894,  belonging  to  the 
single  minimum  class,  must  be  sold  at  $1.25 
per  acre,  though  appraised  at  a  less  figure. .    14 

Discretionary  authority  of  tlie  Secretary 
in  fixing  price  of,  under  special  statute 
must  be  presumed  to  have  been  exercised 
with  full  knowledge  of  the  true  status  of 
tlie  land 15 1 

The  act  of  March  3,  1877,  did  not  reduce 
the  price  of  desert  land  within  the  limits  of 
railroad  grants  to  single  minimum;  nor  did 
the  amendatory  act  of  March  3, 1891.  operate 
to  reduce  the  price  of  such  lands  embrace 
within  entries  under  the  original  act,  bat 
on  which  final  proof  had  not  been  submitted 
at  the  passage  of  the  amendatory  act 450 

By  the  act  of  March  3, 1891,  omendators'^ 
of  the  act  of  March  3,  1877,  the  price  of  all 
desert  lands  entered  under  the  amended 
law  is  fixed  at  one  dollar  and  twenty-five 
cen  ts  per  acre 574 

Railroad  Orant. 

See  Railroad  Lands;  Wagon  Hood  Orant. 

Generally. 

Wherelands  have  been  erroneously  a  ward- 
ed to  a  railroad  company  by  decision  of  the 
General  Land  Office,  the  Secretary  of  the 
Interior  may  review  such  action  without  re- 
gard to  the  manner  in  which  tho  matter  is 
brought  before  him 433 


Paga 

The  arrangement  between  the  Korthem 
Padfic,  and  the  Lake  Superior  and  Missis- 
sippi companiea  with  resjiect  to  the  latter 
company's  line  of  road  from  Thomson's 
Junction  to  Dulnth,  was  such  a  consolida- 
tion as  was  contemplated  by  the  grant  to 
the  former  company,  by  which  said  com- 
pany efiTected  its  connection  with  Lake  Su- 
perior, and  thereby  fixed  the  easteni  termi- 
nus of  its  grant  at  Bnluth !!a4 

In  the  adjustment  of  the  grant  to  the 
Northern  Pacific  between  Thmnson's  Junc- 
tion and  Diilnth  the  land  covered  by  tho 
prior  grant  to  the  Lake  Superior  company 
must  be  deducted,  so  that  between  said 
points  tho  Northern  Pacific  company  will 
take  only  the  granted  lauds  within  the  lat- 
eral limits  of  its  own  grant,  which  fall  out' 
side  the  limits  of  tho  former  grant,  and  will 
be  entitled  to  indemnit}'  only  for  losses  sus- 
tained outside  the  limits  of  the  fonucr  grant .  204 

The  terminal  line  of  tho  Kortfaem  Pacific 
grant  at  Duluth  must  be  fixed  at  right  an- 
gles to  the  last  section  of  twenty-five  miles 
of  the  road 428 

All  selections  by  the  Northern  Pacific 
company  of  lands  east  of  the  terminus  es- 
tabUshed  at  Duluth  should  be  canceled 428 

The  Joint  resolution  of  May  31, 1870,  desig- 
nated Portland  as  the  point  of  connection 
between  the  branch  line  as  provided  for  in 
the  grant  of  1864,  and  the  extension  to  Pu- 
get  Sound  authorized  by  said  Joint  resolu- 
tion, and  it  follows,  that  in  the  cstabliah- 
ment  of  a  terminal  line  between  the  lands 
granted  by  said  Joint  resolution,  and  those 
of  a  prior  grant  forfeited  by  the  act  of  Sep- 
tember 29, 1890,  said  line  should  be  drawn 
through  Portland 70 

To  the  State  of  Iowa  by  the  acts  of  May 
15, 1856,  and  June  2, 1864,  is  a  grant  in  place, 
the  extent  of  which  is  determined  by  the 
location  under  the  original  grant,  and  the 
amount  of  lands  earned  thereunder  ascer- 
tained by  tlie  road  constructed  westof  Cedar 
Kapids,  with  the  additional  right  to  satisfy 
deficiencies  by  resorting  to  even-numbered 
sections  within  tho  six-mile  limits,  and  both 
even  and  odd  within  the  fifteen-mile  limits, 
and  if  there  is  still  a  deficiency  to  resort  to 
the  even  and  odd  sections  along  the  modi- 
fied line  within  twenty  miles  thereof 79 

Tho  status  of  lands  withdrawn  for  indem- 
nity purposes  under  the  grant  of  1856,  for 
the  benefit  of  the  Omaha  company,  and  af- 
terwards falling  within  the  prinuir^'  limits 
of  the  grant  of  1864,  to  the  Wisconsin  Cen- 
tral, was  changed  by  operation  of  the  latter 
grant,  and  definite  location  thereunder, 
from  lands  reserved  for  indemnity  purposes, 
Ui  granted  lands,  and,  on  tho  failure  of  the 
latter  company  to  construct  its  road  opposite 
said  lands,  the  grant  therefor  was  forfeited, 
and  the  title  restored  to  the  United  States . .    56 
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Hade  by  the  aot  of  March  8, 1871,  did  not 
take  effect  until  the  reUnqniahment  pro- 
Tided  for  therein  iraa  dnly  filed  and  ac- 
cepted by  the  Secretary  of  tbo  Interior.  408, 641 

An  entry  of  land  embraced  within  the  act 
of  May  6,  1870,  granting  certain  lands  for  a 
common  terminus  of  the  Central  and  Union 
Pacific  Kailroad  CompMiies,  may  be  per- 
mitted to  atand  as  againat  the  protest  of  one 
of  said  companies,  it  appearing  ftova  the 
statos  of  lands  covered  by  said  act  that  the 
parpoeee  of  the  grant  made  thereby  can  not 
be  accomplished 820 

The  certification  of  land  under  a,  in  ac- 
oordan(M  with  the  provisifms  of  the  act  of 
August  8, 1854,  is  of  no  operative  effect  if 
the  land  in  fact  was  excepted  from  the  grant  843 

By  the  certification  of  lands  under  the  grant 
of  June  3, 1858,  they  are  as  folly  separated 
from  the  public  domain  and  removed  from 
departmental  control  as  though  patent  had 
issued  therefor 310 

Lands  Excepted. 

Land  embraced  within  a  pre-emption  filing 
at  the  date  of  a  railroad  grant  is  excepted 
fVom  the  oi)eration  of  the  grant 588 

An  uncanceled  pre-emption  filing  of  record 
at  tho  date  when  a,  becomes  effective  excepts 
the  land  covered  thereby  fhim  the  operation 
of  the  grant,  oven  though  at  such  time  the 
statutory  life  of  the  filing  has  expired 15 

A  pre-emptor  who  makes  homestead  entry 
of  a  part  of  the  land  embraced  within  his 
filing  thereby  abandons  all  right  under  his 
pre-emption  claim, and  though  the  filing  may 
not,  at  such  time,  be  canceled,  it  is  thereafter 
not  evidence  of  the  existence  of  a  pre-emp* 
tion  claim,  and  will  not  defeat  the  operation 
of  a,  as  to  the  tractnot  included  in  the  home- 
stead entry 539 

Land  embraoedwithin  the  notification  of  a 
donation  claim  at  the  date  of  the  grant  and 
the  definite  location  of  the  road  is  excepted 
from  the  oi>eration  of  said  grant,  though 
claims  of  such  character  are  not  siiecifically 
named  in  thocxcepting  clause 680 

Land  embraced  within  an  nncanceled  dona- 
tion notification  is  excepted  thereby  from  the 
operation  of  a,  on  definite  location 392 

An  application  to  enter,  erroneously  re- 
jected and  pending  on  appeal,  serves  todefeat 
a  railroad  grant  on  definite  location  as  to  the 
land  covered  tiliereby 433 

The  occupancy  of  a  tract  in  connection 
with  land  covered  by  an  original  homestead 
entry,  with  a  view  to  establishing  a  claim 
thereto  as  an  additional  homestead,  excepts 
the  tract  so  occupied  firom  the  operation  of  a 
railroad  grant  on  definite  location 381 

A  claim  of  occnpancy  and  setUement  is 
not  effective  as  against  a,  if  tho  claimant  is 
not  a  qualified  settler 436 

A  settlement  right,  set  up  as  against  a,  is 
ineffeotive  If  it  appears  that  the  allied  set- 
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tier  had  prior  thereto  exhausted  liis  rights 
under  the  settlement  laws 331 

A  settlement  on  public  land  with  intent  to 
appropriate  the  same  under  the  desert  land 
law  does  not  oi>erate  to  except  the  land  from 
the  effect  of  a , 247 

The  Joint  resolution  of  May  31,  1870,  was 
in  the  nature  of  a  new  grant,  and  only  such 
lands  as  were  in  a  condition  to  pass  under  the 
terms  of  the  gran  t  to  the  oomi>any,  at  the  date 
of  the  passage  of  said  resolution,  were  in- 
tended to  be  granted  thereby 445 

In  determining  what  lands  were  passed  to 
the  altered  main,  or  branch  line,  as  provided 
for  by  the  Joint  resolution  of  Hay  31, 1870, 
said  resolution  must  be  considered  as  in  the 
nature  of  a  new  grant,  and  that  only  such 
lands  as  were  public  lands  at  the  date  of  the 
passage  of  said  resolution  wore  intended  to 
be  granted  thereby 266 

Indemnity. 

An  indemnity  selection  must  fail  in  the 
absence  of  a  valid  basis  therefor .* 543 

In  the  case  of  an  indemnity  selection  list 
where  the  losses  are  not  arranged  tract  for 
tract,  and  a  tract  is  included  therein  that  is 
in  fact  not  lost  to  the  grant,  any  applicant 
for  a  tract  embraced  within  said  list  is  en- 
titled to  claim  that  the  failure  in  the  loss  as- 
signed relates  to  his  tract 330 

In  the  rearrangement  of  specifications  of 
loss  in  bulk,  so  as  to  show  a  specific  loss 
for  each  tract  selected,  the  correction  of  a 
clerical  error  in  the  description  of  a  tract  in-  . 
eluded  in  the  original  assignment  of  losses, 
will  not  be  regarded  as  tho  substitution  of  a 
new  basis  in  support  of  the  list,  nor  be  held 
to  Id  validate  such  list  as  against  the  subse- 
quent acquisition  of  adverse  rights 324 

In  the  rearrangement  of  an  indemnity  list, 
nnder  the  directions  issued  tn  the  La  Bar 
case,  it  is  not  essential  that  tho  rearranged 
list  should  be  signed  by  the  selecting  agent 
of  the  company 552 

A  railroad  company  is  entitled  to  six 
months  from  date  of  actual  notice  of  the 
order  issued  under  the  La  Bar  cusein  which 
to  file  rearranged  indemnity  lists 552 

A  list  of  indemnity  selections  in  which 
due  specifications  of  loss  are  assigned, 
should  not  be  rcijected  on  account  of  the 
company's  failure  to  designate  losses  for 
prior  selections,  as  required  by  the  circular 
of  August  4,  1885,  but  should  be  suspended 
awaiting  compliance  Irith  said  requirement ; 
and  a  list  so  filed  operates  to  protect  the 
right  of  the  company  from  the  date  of  its 
presentation 480 

Indemnity  selections  of  the  Northern  Pa- 
cific resting  on  alleged  losses  east  of  Superior 
City,  regular  and  legal  under  the  existing 
construction  of  the  grant  at  the  time  when 
made,  should  be  protected  under  the  changed 
construction  of  the  grant,  with  duo  oppor- 
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tonity  to  Mtign  new  bates,  m  agmiiist  in- 
tervening advene  claima 351 

Between  Thomson  and  the  city  of  Doiuth 
the  Northern  Pacific  company  will  not  be 
entitled  to  indemnity  for  any  lands  to  which 
the  Lake  Saperior  and  Mississippi  company 
may  have  been  entitled  under  its  grant 428 

Priority  of  selection  determines  the  right 
as  to  odd-numbered  sections  within  the  over- 
lapping indemnity  limits  of  the  St.  Paul, 
Minneapolis  and  Manitoba  Ky.  Co.,  St.  Yin- 
oent  Extension,  and  the  Northern  Pacific 
R.  R.  Co.,  and  not  within  the  withdrawal 
on  general  route  of  the  latter  company 454 

The  odd-numbered  sections  within  the 
limits  of  the  Yakima  Indian  Reservation  did 
not  pass  under  the  grant  to  the  Northern 
Pacific  company,  and  afford  legal  bases  for 
indemnity  selections  by  the  company 543 

The  occupancy  of  land  for  the  sole  pur- 
pose of  speculating  in  the  improvements 
thereon  does  not  constitute  a  bona  /Ide  set- 
tlement that  will  except  the  land  fVom  in- 
demnity selection  543 

Improvementof  land  under  the  timber-cul- 
ture law  will  notoperate  to  exclude  thesame 
Arom  indemnity  selection 1 

In  a  case  between  an  applicant  for  the 
right  of  entry,  and  a  company,  claiming  un- 
der an  indemnity  selection,  where  the  appli- 
cation is  rejected  on  account  of  conflict  with 
theselection,  and  the  appeal  from  such  action 
is  dismissed  for  want  of  regularity  by  the 
Commissioner,  who  in  the  same  decision 
holds  the  selection  invalid,  the  right  of  the 
applicant  should  be  considered  when  final 
action  is  taken  on  the  selection 513 

WlTHDRA-WAL. 

On  general  route  for  the  branch  line  of  the 
Northern  Pacific  road  did  not  operate  to  re- 
serve lands  for  the  benefit  of  the  main  line.      6 

An  executive  withdrawal  for  indemnity 
purposes  is  in  violation  of  the  terms  im- 
posed in  tlie  grant  of  July  27,  1866,  and  is 
without  effect  except  as  notice  of  the  limits 
within  which  the  company  would  be  entitled 
to  select  indemnity 600 

No  rights  are  acquired  as  against  a,  by  a 
homestead  entry  of  lands  theretofore  with- 
drawn for  the  benefit  of  such  grant 161 

Act  of  Junk  22,  1874. 

For  earned  lands  relinquished  under  the 
act  of  June  22, 1874,  the  company  acquires  a 
vested  right  to  select  indemnity  therefor, 
anywhere  within  the  limits  of  the  grant, 
and  subseqnont  legislation,  forfeiting  the 
grant  to  the  extent  of  unconstructA^d  road, 
will  not  limit  said  right  of  selection  to  the 
lands  unaffected  by  the  forfeiture 565 

Act  of  April  21,  1876. 

A  settlement  right,  acquired  prior  to  the 
receipt  of  notice  at  the  local  office  of  the 
withdrawal  on  definite  location,  is  within 
the  protective  provisions  of  section  1,  act 
of  April2],  1876 6 


A  deaert  land  entry  made  prior  to  the  re- 
ceipt of  notice  of  withdrawal  at  the  local 
office,  by  an  actual  settler,  is  protected  under 
the  provisions  of  section  1,  and  the  operation 
of  the  statute  is  not  defeated  in  such  case  by 
the  fact  that  the  entry  was  made  after  the 
passage  of  the  act 436 

The  provisions  of  section  1  protect  a  home- 
stead settlement  right  acquired  within  the 
limits  of  a  railrDad  grant  prior  to  the  time 
when  the  notice  of  withdrawal  is  received 
at  the  local  ofiloe 43& 

The  confirmation  of  entries  under  section 
1  is  solely  for  the  benefit  of  the  individual 
claimant,  c<Miditioned  upon  his  compUanco 
with  law,  and  was  not  intended  to  confirm 
the  entry  absolutely  as  against  the  right  of 
the  company  so  as  to  except  tiie  land  finom 
the  grant  in  favor  of  any  other  setUer 115 

SscTiON  7,  Act  of  September  29, 
1890. 

The  completion  of  the  Gulf  and  Ship  Island 
road  entitles  the  company  to  select  indemni- 
ty, for  lands  relinquished,  anywhere  within 
the  indemnity  limits  of  the  grant 566 

Railroad  Lands. 

On  the  judicial  vacation  of  a  patent  issued 
under  a  railroad  grant,  the  Secretary  of  the 
Interior  may  lawfully  fix  a  day  when  the 
lands  embraced  in  such  decree  shall  be  open 
to  entry 407 

The  operation  of  the  remedial  act  of  August 
5, 1892,  as  to  an  entry  that  falls  within  the 
terms  of  said  act  at  the  date  of  its  passage, 
is  not  defeated  by  a  subsequent  relinquish- 
ment of  the  entry 586 

An  indemnity  selection,  made  for  the  pro- 
tection of  one  whose  claim  under  the  public 
land  laws  has  been  r^ected  on  account  of 
the  railroad  grant,  and  who  is  consequently 
seeking  title  through  iAte  company,  oper- 
ates to  reserve  the  land,  while  subsisting, 
from  other  disiwsition,  and  if  finally  can- 
celed, the  occupant  of  the  land  under  the 
company's  license  is  entitled  to  the  right  of 
purchase  under  the  act  of  January  13, 1881, 
if  otherwise  within  its  terms 468 

Act  of  March  3, 1887. 

See  Wfigon  Road  Qranl. 

The  right  of  a  purchaser  from  a  railroad 
company  to  perfect  title  under  section  4, 
may  be  exercised  without  regard  to  whether 
his  purchase  was  made  before  or  alter  the 
passage  of  said  act,  if  it  was  made  in  good 
faith,  and  before  the  land  was  held  to  be  ex- 
cepted from  the  grant 108 

An  application  for  a  patent  under  section 
4,  to  lands  erroneously  certified  on  account 
of  a  railroad  grant  must  be  denied,  where 
the  want  of  good  faith,  both  on  the  part  of 
the  original  purchaser  and  the  subsequent 
transferees  is  apparent « 288 

The  agreement  of  a  tranaferoe  of  the  Mo- 
bile and  Girard  B.  B«  Co.  to  accept  under 
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aeotion  8,  act  of  September  29,  1890,  a  pro 
rata  share  of  the  lands  earned  by  said  com- 
pany, and  the  oonsummation  of  such  agree- 
ment, do  not  operate  as  a  waiver  of  the  right 
of  said  transferee  to  sabaeqaently  apply  for 
relief  under  section  4,  as  to  lands  purchased  . 
from  said  company  bat  not  secured  through 
said  pro  roto  adjustment 288 

A  congressional  forfeiture  of,  for  failure 
to  construct  the  road,  is  also,  in  effect,  a  dec- 
laration by  Congress  that  certified  lands  so 
forfeited  were  "erroneously certified, "and 
the  Department  will  not  question  such  dec- 
laration in  construing  the  provisions  of  sec- 
tlon4 310 

A  forfeiture  of  the  unearned  lands  within 
a  grant  requires  an  ai^ustmentof  the  grant 
in  order  to  determine  what  lands  were  re- 
stored to  the  public  domain  by  the  act  of 
forfeiture,  and  the  determination  of  such 
matter  is  an  "acynstment"  within  the  mean- 
ing of  section  4 310 

An  application  for  the  right  of  purchase 
under  section  6  may  be  entertained  at  any 
time  after  it  is  ascertained  that  the  land  in- 
volved is  excepted  from  the  grant,  and  with- 
out waiting  for  the  final  adjustment  of  the 
entire  grant 508 

The  purpose  of  section  6  was  to  protect 
all  persons  who  had  jiarted  with  a  valuable 
consideration,  whether  in  money  or  other 
property,  in  payment  for  lands  to  which  the 
company  could  give  no  valid  title 301 

Lands  sold  to  purchasers  in  good  faith  as 
part  of  a  railroad  grant,  but  in  tact  excepted 
fh>m  the  operation  tifereof,  are  within  the 
purview  of  said  seotionfi 508 

The  right  of  purchase  accorded  by  section 
6  extends  to  indemnity  lands  as  well  as  those 
within  the  primary  limits,  and  this  is  true  of 
lands  which  at  the  date  of  purchase  from 
the  company  had  not  been  selected,  as  well 
as  of  those  which  had 506 

The  right  of  purchase  under  section  5  is 
limited  to  "the  numbered  sectioDs  pre- 
scribed in  the  grant,*'  and  therefore  can  not 
be  exercised  to  secure  title  to  even  numbered 
sections  selected  under  the  indemnity  pro- 
visions of  the  act  of  June  22,  1874 387 

The  fact  that  a  purchaser  fivm  a  railroad 
company  does  not,  prior  to  his  purchase,  ex- 
amine the  records  of  the  Land  Department 
in  order  to  ascertain  the  character  of  the 
company's  title,  is  not  saf9cient  to  defeat 
his  right  ot  purchase,  nnder  section  5,  as  a 
"  bona  fide  purchaser" 508 

The  good  faith  of  a  purchaser  from  a  rail- 
road company  is  not  affected  by  the  fact 
that  he  is  a  stockholder  therein,  nor  by  the 
(iirther  fact  that  he  gave  preferred  stock  of 
the  company  in  exchange  for  the  land. .  301, 508 

The  right  of  a  purchaser  from  a  railroad 
company  to  acquire  title  under  the  provi- 
sions of  section  5  is  not  in  any  degree  de- 
pendent upon  the  good  fUth  of  the  com- 
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pany  in  making  the  sale.    The  question  of 
good  faith  in  the  transaction  relates  solely 
to  the  purchaser's  connection  therewith...  301 

The  fact  that  a  transfer  from  the  company 
is  by  quitclaim  deed  can  not  of  itself  affect 
the  right  of  parchase  under  said  section  5; 
nor  will  the  speculative  value  of  the  land 
be  considered  in  determining  the  bonafidee  of 
the  purchaser,  especially  where  such  point 
is  raised  by  a  stranger  to  the  original  trans- 
action  216 

On  application  to  perfect  title,  under  sec- 
tion 5,  to  land  excepted  fhnn  a  railroad 
grant  by  pre-emption  filings,  the  good  faith 
of  the  applicant's  pnrchase  from  the  com- 
pany is  not  impugned  by  the  fact  that  prior 
to  said  purchase  he  had  been  register  of  the 
land  district  in  which  the  lands  were  sit- 
uated, and  must  therefore  have  known  that 
said  lands  were  excepted  from  the  grant  by 
said  filings,  where  it  appeai-s  that  during 
said  period  the  Department  did  not  recog- 
nise a  filing  as  sufiicient  to  work  an  excep- 
tion   218 

The  right  of  a  purchaser  from  a  railroad 
company  to  perfect  title  under  section  5, 
where  the  title  of  the  company  fails,  takes 
precedence  over  a  subsequent  adverse  tim- 
ber culture  application....^ 543 

The  right  of  purchase  under  said  section 
5  is  not  affected  by  a  settlement  claim  initi- 
ated after  the  passage  of  said  tict 218 

The  successful  contestant  of  an  entry  ac- 
quires no  preference  right  that  can  prevail 
as  against  the  right  of  a  bona  fide  pur^ 
chaser  under  section  5 508 

A  settler  who  successfully  contests  the 
adverse  claim  of  a  railroad  company  by 
showing  that  the  land  was,  in  fact,  excepted 
ttom  the  grant  does  not  thereby  acquire  a 
right  of  entry  as  against  the  privilege  of 
a  prior  bona  fide  purchaser  from  the  com- 
pany, who  is  in  open  possession  of  the  land, 
to  perfect  title  under  sections 180 

Act  of  September  29,  1890. 

Lands  restored  to  the  pubKo  domain  by 
the,  are  snl\Ject  to  settlement  from  the  date 
of  the  passage  of  said  act 58,346 

The  right  to  purchase  lands  forfeited  by 
the,  and  the  acta  amendatory  thereof,  is 
secured  to  persons  thereto  entitled  between 
the  dates  of  September  29,  1890,  and  Janu- 
ary 1, 1897,  and  no  adverse  claim  can  attach 
between  said  dates 415 

Under  the  provisions  of  the  amendatory 
act  of  January  28, 1896,  an  applicant  for  the 
right  of  purchase,  accorded  by  section  3,  to 
settlers  who  have  gone  upon  railroad  lands 
with  a  view  to  purchasing  the  same  from 
the  company  is  not  required  to  show  actual 
residence,  if  he  has  enclosed  and  cultivated 
the  land  applied  for 26 

Forfeited  by  the,  Is  subject  to  school  in- 
denmity  selection 423 
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Act  of  March  2, 1896. 

Where  the  title  of  a  purcbaeer  of  lands 
excepted  from  a  railroad  grant  ia  coBfirmed 
by  the,  demand  ahoald  be  made  upon  the 
company  for  the  minimum  government 
prioe  of  the  land,  with  a  view  to  Jndicial 
proceedings  for  the  recovery  of  the  value 
thereof  as  contcmi>late(l  by  said  act 443 

If  it  appears,  on  answer  to  a  df*mand  for 
reconveyance  of  lands  exrepted  from  a  rail- 
road grant,  that  tbu  title  of  a  purchaser 
thereof  is  confirmed  by,  proceedings  should 
th^n  be  instituted  for  the  recovery  of  the 
value  of  the  land WO 

Bcliearing:. 

See  Praetiee. 

RelinquisliineDt. 

Takes  effect  when  it  is  filed  in  the  local 
office  and  operates  eo  inatanti  to  release  the 
land  from  the  effect  of  the  tiling  or  entry. 
The  subsequent  notation  of  the  relinquish- 
ment on  the  records  of  the  General  Land 
Office  is  merely  a  clerical  act 402 

The  rule  that  a,  executed  after  final  proof 
and  after  sale  of  the  land,  is  invalid  can  not 
be  invoked  on  behalf  of  one  who  fails  to 
show,  under  oath,  any  interest  in  the  land, 
or  that  the  en  try  man  in  fact  had  complied 
withthelaw 28 

In  the  State  of  Kansas  the  father  and 
mother  inherit  Jointly  the  estate  of  a  son 
who  dies  intestate,  leaving  no  wife  nor  issue, 
and  it  therefore  follows  in  the  case  of  a 
timber  culture  entry  man  who  thus  dies,  hav- 
ing an  entry  in  said  State,  that  if  the  father 
subsequently  dies  before  the  entry  is  car- 
ried to  i>atent  a  valid  relinquishment  of  said 
entry  can  not  be  executed,  except  by  the 
Joint  action  of  the  mother  and  the  heirs  of 
the  deceased  father 297 

An  instrument  executed  by  a  homestead 
entryman  purporting  to  waive  all  claim  to 
any  mineral  land  embraced  within  his  en- 
try, but  which  does  not  In  terms  surrender 
any  specific  legal  subdivision,  and  was  evi- 
dently not  intended  as  an  abandonment  of 
any  specific  tract,  should  not  be  regarded 
as  ft 353 

Bepayment. 

A  desert  land  entry  made  in  good  faith 
under  the  general  act  of  1877  by  one  who 
has  theretofore  had  the  benefit  of  the  spe 
cial  act  of  1875  is  an  entry  "erroneously 
allowed,"  and  repayment  of  the  money  paid 
thereon  may  be  properly  allowed 01 

In  case  of  an  entry  that  ia  "erroneously 
allowed"  for  land  not  subject  thereto,  and 
canceled  for  that  reason,  may  be  granted 
without  inquiry  as  to  the  truth  or  falsity  of 
the  final  proof 137 

The  Secretary,  by  virtue  of  the  dlscre- 
tionaiy  authority  conferred  by  the  act  ot 
June  8,  1872,  having  fixed  the  price  of  the 
lands  therein  referred  to  at  two  dollars  and 


Page, 
fifty  cents  per  aere,  and  aaoh  price  having 
been  paid,  it  will  not  bo  held,  on  appUcattcni 
for,  that  the  diaoretion  of  the  Secretary  was 
exercised  under  a  mistake  as  to  the  true 
status  of  said  lands 151 

The  payment  of  the  purchase  price  of  land 
to  the  receiver  before  the  acoeptance  of  final 
proof  is  at  tlie  risk  of  tlio  purchaser,  and  if 
said  proof  \a  rejected  and  the  receiver  fails 
to  account  for  the  money  so  paid,  the  right 
to,  from  the  govemmcint  can  not  be  recog- 
nised   282 

An  entry  made  during  the  pendency  of  an 
appeal  involving  the  land  is  "erroneously 
allowed,"  and  the  purchase  money  should 
be  repaid,  if  the  entry  in  queetion  csn  not  be 
confirmed 414 

The  purchaser  of  lands  at  a  tax  sale,  at  a 
time  when  the  legal  title  thereto  is  in  the 
United  States,  does  not  occupy  the  status  of 
an  assignee  of  the  entryman  under  the  stat- 
utory proviBi9B8  with  respect  to 555 

The  return  of  porohase  money,  in  case  of 
an  entry  erroneously  allowed  and  canceled, 
may  be  made  on  the  application  of  one  who 
shows  a  partial  interest,  according  t«  the 
proportion  of  his  Interest 249 

Reservation. 

Lands  within  an  abandoned  military,  sub- 
ject to  disposition  under  the  act  of  August 
23,  1894^  belonging  to  the  single  minimum 
class,  must  be  sold  at  $1.25  i>er  acre,  though 
appraised  at  a  less  figure 14 

It  is  within  the  scope  of  Executive  author- 
ity to  reduce  the  area  of  a  military,  crei^ed 
by  Executive  order,  so  as  to  exclude  lands 
on  which  improvements  had  bewi  made 
prior  to  the  establishment  of  said  reservar 
tion 185 

The  act  of  July  5, 1884,  providing  for  the 
disposition  of  abandoned  military,  is  not 
applicable  to  a,  restored  to  the  public  do- 
main prior  to  the  passage  thereof,  and  as 
section  4  of  said  act  repeals  the  act.of  Au- 
gust 18,  1856,  with  respect  to  such  reserva- 
tions in  the  State  of  Florida,  it  follows  tliat 
in  case  of  a,  in  said  State,  that  is  restored  to 
the  public  domain  prior  to  the  act  of  1884, 
and  to  which  no  rights  had  arisen  under  tlie 
repealed  statute,  tliere  was  no  authority  for 
the  disposal  thereof  until  the  enactment  of 
August  23, 1894,  and  that  said  act,  and  the 
amendatory  act  of  February  15, 1895,  must 
now  govern  the  disposition  of  said  laodii. . .  237 

Section  5,  act  of  July  5,  1884,  providing 
for  the  disposition  of  abandoned  military, 
may  bo  properly  construed  in  connection 
with  the  act  of  August  4,  1892,  to  warrant 
the  allowance  of  a  placer  application  for 
land  containing  building  stone,  in  accord- 
ance with  the  latter  act 510 

Abandoned    military,    instructions    ap 
proved  December  24, 1890,  with  respect  to 
Fort  Crittenden : 507 
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Beservoir  Lands. 

A  pre-emptiou  filing  made  subject  to  a 
withdrawal  under  the  arid  land  act  of  Octo- 
ber 2,  1888,  that  is  awaiting  action  by  Con- 
gress, may  be  suspended  until  such  action 
is  taken 483 

Residence. 

In  the  case  of  an  attack  upon  a  home- 
stead entry,  based  on  alleged  priority  of 
settlement,  it  is  incumbent  upon  the  con- 
testant to  show  that  his  acts  of  settlement 
wore  followed  by  the  establishment  of,  on 
the  land  to  the  exclusion  of  a  home  else- 
where      87 

Is  not  required  on  the  part  of  a  widow  for 
the  maintenance  of  her  rights  under  an 
uncompleted  homestead  entry  of  her  de- 
ceased husband,  If  she  cultivates  and  im- 
proves the  land 158 

A  homestead  applicant  is  not  required  to 
establish,  prior  to  the  allowance  of  his  ap- 
plication   475 

The  rule  that  a  postmaster  will  not  bo 
heard  to  claim,  ontside  of  the  delivery  of  his 
office  is  not  applicable  where  it  appears  that 
such  officer's  resignation  has  been  received 
by  the  Post-Office  Department  prior  to  the 
date  of  his  settlement 480 

On  a  proper  showing  a  second  year's 
leave  of  absence  may  be  granted  without 
requiring  an  intervening  i)eriod  of  personal 
presence  on  the  land 200 

Where  an  application  for  leave  of  ab- 
sence is  wrongfully  denied,  and  afterwards 
allowed  on  appeal,  the  applicant  will  be  pro- 
tected as  to  any  absence  during  the  period 
covered  by  the  application 200 

Res  Judicata. 

The  doctrine  of,  will  not  prevent  depart- 
mental action  whore  such  course  is  the  only 
one  by  which  substantial  justice  can  be 
secured  and  the  subject-matter  remains 
within  tlie  Jurisdiction  of  the  Department.  216 

A  decision  of  the  Department  directing  a 
hearing  on  an  application  for  survey,  in 
which  the  doctrine  of  riiiarian  ownership  is 
considered  and  held  not  applicable,  brings 
such  question  within  the  rule  of,  and  the 
Department  will  not  thereafter  e-onsider  the 
same  in  the  disposition  of  the  case  on  the 
facts  submitted  at  the  hearing 430 

An  application  to  enter  properly  rejected 
by  final  decision  of  the  Department  under 
the  rulings  then  in  force  is,  and  can  not  be 
reinstated  with  a  view  to  action  under  a 
changed  construction  of  the  la  w 452 

A  decision  of  the  supreme  court  in  which 
a  departmental  construction  of  a  statute  is 
held  erroneous  does  not  warrant  the  De- 
partment in  vacating  and  reversing  final 
decisions  rendered  in  accordance  with  such 
construction 455 

The  doctrine  of,  as  between  the  parties  to 
a  controversy,  will  not  prevent  the  govern- 
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ment  from  eaueelling  an  en^  where  it  is 
apparent  that  it  can  not  b«  iterfecteil  with- 
out  peijury  on  the  part  of  the  entryman. . .  514 

Review. 

See  Practice, 

Revised  Statutes. 

See  ToMm  <^f,  OiUd  and  Ootutrued, 
page  XXI. 

Rig^ht  of  ITay. 

A  right  of  way  under  the  act  of  March  3, 
1876,  is  fully  protected  by  the  terms  of  the 
act  as  against  subsequent  adverse  rights, 
and  a  reservation  of  such  right  of  way,  in 
final  certificates  and  patente  issued  for 
lands  traversed  thereby,  is  therefore  not 
necessary,  and  should  not  be  inserted 07 

The  provisions  of  the  net  of  March  3, 
1891,  conferring,  privileges  for  irrigation 
purposes  over  the  public  domain  and  reser- 
vations of  the  United  States,  do  not  con- 
template the  allowance  of  such  rights  over 
lands  reserved  by  the  government  for  res- 
ervoir sites 275 

Circular  of  ITovember  27,  1886,  with  re- 
ayeot  to  reservations  of,  in  final  certificates 
andpat'mts 458 

Regulations  of  December  23,  1896,  con- 
cerning, under  the  act  of  January  21, 1805..  519 

River. 

See  Survey. 

School  Lands. 

Land  known  to  contain  coal  prior  to  the 
admission  of  the  State  to  the  Union  is  ex- 
cepted from  the  operation  of  the  school 
grant lie 

Where  a  mineral  entry  has  been  allowed 
on,  the  protest  of  the  State  will  not  be  con- 
sidered with  a  view  to  a  hearing  in  the  ab- 
sence of  a  definite  allegation  that  the  land 
was  in  fact  not  mineral  laud  or  known  to  bo 
such  at  the  date  the  schoiil  grant  attached.  313 

By  section  2,  act  of  April  28, 1870,  extend- 
ing the  J  urisdiction  of  the  State  of  Nebraska 
over  the  territory  added  thereto  by  the  pro- 
visions of  said  act,  Ctmgress  confeiTcd  upon 
said  State  all  the  rights  incident  to  the  origi- 
nal enabling  act,  and  it  therefore  follows 
that  the  reserved  school  sections  embraced 
within  such  added  territory  passed  to  rtaid 
State  by  such  transfer  of  Jurisdiction, 
though  the  statute  does  not  in  terms  make 
an  express  grant  thereof  to  the  State 348 

The  act  of  February  28,  1891,  amending 
sections  2275  and  2276,  R.  S.,  is  axiplicable  to 
all  the  public-land  States,  and  operates  as  a 
repeal  of  all  special  laws  theretofore  en- 
acted, so  far  as  In  conflict  therewith;  and 
under  the  provisions  thereof  the  State  of 
Califomia  is  entitled  to  select  indemnity  for 
school  sections  lost  to  the  State  by  reason 
of  theirmineral  character 423 

The  return  of  sections  sixteen  and  thirty- 
six  by  the  surveyor-general  as  mineral  land 
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1b  sufficient  evidence  of  ita  minecal  charac- 
ter to  entitle  the  State  to  select  indemnity 
therefor  in  all  cases  where  said  return  is 
not  overcome  hy  competent  evidence  to  the 

contrary 43Z 

Lands  lying  within  the  limits  of  a  railroad 
grant  forfeited  hy  the  act  of  September  28, 
1880,  are  subject  to  selection  as  indemnity 
for.  loat  in  place 423 

Scrip. 

Porterfield,  is  locatable  only  upon  lands 
that  have  been  surveyed  under  authority  of 
thegovemment 819 

Selection. 

QeeKaUroadQrant;  School  Land;  State$, 

SetUement. 

The  notice  of  a  claim  given  by,  is  confined 
to  the  technical  quarter  section  on  which  the 
settlement  is  made 60 

The  conditions  attendant  upon  the  open- 
ing of  Oklahoma  to,  require  the  recognition 
of  extremely  slight  initial  acts  of,  in  deter- 
mining priorities  between  adverse  claim- 
ants, if  such  primary  acts  are  followed  by 
residence  within  such  time  as  clearly  shows 
good  faith 10 

A  contestant  alleging  priority  of,  as 
against  the  right  of  a  record  entryman,  is 
not  entitled  to  a  favorable  Judgment,  if  the 
fact  as  alleged  is  not  established  by  some 
preponderance  of  the  testimony 50,201 

If  one  claiming  the  right  to  make  a  second 
homestead  entry  settles  and  applies  for  the 
restoration  of  his  homestead  right,  and  per- 
mission to  enter  the  land  so  settled  upon, 
and  is  adjudged  to  be  entitled  to  make  such 
en  try,  such  J  udgmen  t  validates  his  acts  of. .    63 

As  between  parties  claiming  priority  of, 
preference  must  be  given  to  the  one  who 
first  performs  some  act  on  the  land  indica- 
tive of  an  intent  to  appropriate  the  same . .    74 

Made  ostensibly  for  the  purpose  of  secur- 
ing a  homestead,  but  in  fact  with  a  view  to 
speculation  in  town  lots,  is  lacking  in  good 
faith,  and  should  not  be  accepted  as  the 
baaisof  a  homestead  entry 87 

Will  not  be  held  to  relate  back  to  the  al- 
leged initial  act,  if  such  act  is  not  followed 
by  substantial  and  bona  fide  acts  of  settle- 
ment and  improvement 87 

Under  the  ac^t  of  May  14, 1880,  the  right  of 
a  homestead  settler  relates  back  to  the  date 
of,  and  if  at  the  date  of  his  application  to 
enter  he  has  prior  thereto  lived  on  the  land 
and  complied  with  the  law  for  the  statutory 
IMriod,  his  interest  therein  becomes  at  once 
a  vested  and  devisable  right 188 

A  finding  of  simultaneous,  does  not  Jus* 
tify  an  arbitrary  division  of  the  land  nor  an 
award  to  the  highest  bidder 201 

There  is  no  authority  under  the  law,  in 
cases  of  simultaneous,  for  offering  the  right 
of  entry  to  the  highest  bidder 201, 400 

Made  by  one  who  has  at  such  time  an  ex- 
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isting  homestead  entry  for  another  tract, 
must  be  held  valid  where  the  settler  is  en- 
tilled  to  make  a  second  entry 440 

States. 

Circular  of  November  27,  1890,  with  re- 
spect to  selections  within  mineral  belt 458 

The  preferred  right  of  selection  con- 
ferred upon  the  State  by  the  act  of  March  3, 
1893,  is  not  operative  as  against  bona  fide 
settlement  rights  existing  at  the  time  the 
plat  of  survey  is  filed  in  the  local  office 147 

Under  the  provisions  of  the  act  of  August 
3, 1854,  the  certification  of  lands  under  the 
agricultural  college  grant,  that  in  fact 
passi'd  under  the  swamp  grant,  is  of  no 
optative  effect 400 

Statutes. 

See  Aeti  of  Congress,  Cited  and  Conttrued^ 
page  XIX. 

The  words  **  adverse  claim"  in  the  act 
of  April  7, 1800,  held  to  mean  wUid  adverse 
claim 562 

Survey. 

SeeAIosto. 

The  acceptance  by  the  Commissioner  of 
the  General  Land  Office  of  a,  as  returned  by 
the  surveyor-general,  with  directions  that 
the  plat  shall  be  filed  in  the  local  office, 
amounts  to  an  approval 230 

Restoration  of  lost  and  obliterated  cor- 
ners, regulations  of  October  16, 1880 861 

Becords  of  public,  transferred  to  certain 
States 875 

Subdivision  of  sections;  see  r^ulations 
of  October  10,  1880 375 

The  manual  of  surveying  instructions 
requires  the  meander  of  a  tide-water  steeam 
on  both  sides  fVom  its  mouth  up  to  the 
point  whore  the  tides  cease 383 

Swamp  Land. 

When  the  field  notes  of  snrvey  show  that 
land  is  swamp  in  character,  and  it  is  listed 
as  such  by  the  State,  and  the  list  approved, 
it  will  require  positive  evidence  by  witnesses 
thoroughly  cognizant  of  the  condition  of  the 
land  at  or  near  the  date  of  the  grant  to  Jus- 
tify revocation  of  the  approval 148 

The  effect  of  the  decision  in  the  case  of 
Morrow  et  al.  v.  State  of  Oregon  et  oZ.,  17 
L.  D.,  571,  was  to  cancel  swamp  lists  30  and 
31  and  to  annul  all  claims  of  the  State  and 
its  alleged  assignees  to  all  of  the  tracts 
therein  described  for  the  reason  that  said 
lands  were,  at  the  date  of  the  grant,  cov- 
ered by  an  apparently  permanent  body  of 
water 178 

The  approved  formula  **  swamp  and  over- 
flowed lands  unfit  for  cultivation  "  emplo3red 
in  the  returns  of  the  surveyor-general  fol- 
lows the  words  of  the  statute,  and  must  be 
tjiken  ON  sufficiently  indioating  the  charac- 
ter of  the  land,  without  the  additional  state- 
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ment  that  the  lands  were  swamp  and  over- 
flowed at  the  date  of  the  swamp  grant 230 

Under  the  first  paragraph  of  section  2488, 
K.  S.,  the  return  of  land  as  swamp  and  over- 
flowed by  the  U.  S.  snr%'eyor-general  for  the 
State  of  California  is  conclusive  evidence 
as  to  the  character  of  the  land  so  returned 
and  represented  as  such  on  the  approved 
township  surveys  and  plats ;  and  lauds  thus 
returned  must  he  certified  to  the  State  as 
inuring  thereto  under  the  swamp  grant 230 

In  the  absence  of  an  affirmative  showing 
that  a  tract  of  land  was  swamp  in  character 
at  the  date  of  the  grant,  the  Department 
will  not  order  a  hearing  to  determine  its 
character,  where  by  the  field  notes  of  survey 
it  is  returned  as  agricultural  land 305 

The  failure  of  the  State  to  select  a  tract 
as,  that  is  returned  as  agricultural,  within 
the  two  years  after  survey  as  prescribed  by 
the  statuto,  will  he  held  sufficient  to  pre- 
clude the  subsequent  assertion  of  such  right 
by  the  State  in  the  presence  of  an  interven- 
ing bona  fide  adverse  claim 305 

A  claim  for  swamp  indemnity  must  be  re- 
jected where  it  appears  that  the  tracts  of 
land  employed  as  a  basis  therefor  are  in- 
cluded within  a  prior  waiver  of  all  claims 
thereto  executed  by  a  duly  authorized  agent 
of  the  county 184 

Timber  and  Stone  Act. 

The  withdrawal  of  ofltered  lands  abrogates 
the  ofl^ering  and  brings  them  within  the  cat- 
egory of  unoffered  lands,  and  hence  subject 
to  timber-land  entry,  if  restored  to  the  pub- 
lic domain 412 

Tintber  Culture. 

See  ApplieatUm;  -Entry. 

An  entry  will  not  be  canc^ed  for  failure 
to  secure  satisfactory  results  where  good 
faith  on  the  part  of  the  entryman  is  mani- 
fest      54 

An  entryman  can  not  be  required  to  show 
compliance  with  the  law  after  his  entry  is 
canceled,  and  while  the  land  is  covered  by 
the  intervening  entry  of  another 54 

Timber  Trespass. 

There  is  no  authority  in  the  Department 
to  accept  in  settlement  of  a,  an  amount  less 
than  that  found  due  the  government 109 

Town  LiOt. 

See  Town  Site. 
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In  ^Oklahoma. 

Occupancy  of  a,  as  the  tenant  of  another 
at  the  date  of  a  town-si  to  entry  confers  no 
right  to  a  deed  upon  such  occupant 196 

Occupancy  of  a,  as  the  basis  of  a  claim 
thereto,  to  be  efl*eotive  must  be  maintained 
np  to  the  date  of  the  town-site  entry 196 

The  municipality  may  become  a  party  to 
a  cont-est  between  applicants  for  a,  with  a 
view  to  the  assertion  of  its  own  rights 
under  section  4,  act  of  May  14,  1890 196 

The  right  of  an  assignee  claiming  through 
an  occupant,  who  has  complied  with  the 
law,  to  receive  a  deed  is  not  affected  by  the 
fact  that  the  application  of  such  assignee  is 
in  the  interest  of  one  who  was  disqualified 
as  an  original  lot  occupant  on  account  of 
being  inside  the  Territory  at  the  hour  of 
opening - 384 

Town  Site. 

See  Mineral  Land. 

The  amount  of  land  reserved  by  a  town- 
site  settlement  may  be  properly  limited  to 
the  legal  subdivision  on  which  actual  settle- 
ment is  made  where  the  town-site  claim  is 
for  the  purpose  of  securing  an  entry  of  lands 
additional  to  a  prior  town -site  settlement . .    74 

The  transfer  of  a  case  from  one  board  to 
another  during  the  trial  will  not  afiect  final 
action  where  all  the  evidence  Is  before  the 
latter  at  the  time  of  its  decision 578 

Transferee. 

See  Alienation;  Confirmation. 

l¥a|i:on-Boad.  Orant. 

A  diagram  showing  the  limits  of  a,  that 
has  stood  unquestioned  for  a  long  term  of 
years,  and  under  which  rights  have  vested, 
will  not  be  disturbed 94 

An  entry  of  land  embraced  within  the 
limits  of  a,  is  not  confirmed  by  section  1,  act 
of  April  21,  1876,  for  the  reason  that  when 
allowed  the  diagram  on  file  did  not  show 
said  land  to  be  within  the  grant,  if,  by  the 
terms  of  the  grant  in  fixing  the  terminus  of 
the  road,  the  fact  that  said  land  fell  within 
the  grant  was  apparent 339 

The  provisions  of  the  aot  of  March  3, 
1887,  apply  only  to  land  grants  for  railroad 
purposes  and  can  not  be  invoked  for  the 
protoction  of  a  purchaser  under  a 579 
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